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ARGUED and DETERMINED 1789. 
IN THE 
Court of KING's BENCH, 
IN 


Hilary Term, 


In the Twenty-ninth Year of the Reign of GROROx III. 


MzwBURN againſt LANGLEY, | Ju 
HAMBRE ſhewed cauſe againft a rule for judgment as Where the 
in caſe of a nonſuit. The plaintiff had carried down his ug 
cauſe for trial at the laſt ſpring aſſizes, when it was made a — — 
remanet by the defendant's conſent on certain conditions; one trial, when 
of which was, that Sir J. Pennyman, one of the plaintiff's wit- the cauſe 


was made 2 


neſſes, ſhould be examined on interrogatories. Afterwards, on remanet by 


an application being made to him for that purpoſe, Sir F. Pen- — 


nyman refuſed to be examined, and informed the plaintiff that ſent, the 
ourt te ſuſ- 


he would not even attend at the next aſſizes. Juſt before the laſt ed to give 


ſummer aſſizes, the plaintiff's attorney told the defendant that E 


the cauſe would be tried at the enſuing aſſizes, by which the — 
defendant inſiſted he was not bound, no formal notice of trial — — a 


having been given. Chambre contended that, as the plaintiff 3 3 
had complied with the terms of the 14 Geo. 2. c. 17. by carry- cauſe the 14 
ing the record down to trial once, the Court could not make 0 
this rule abſolute z and that the defendant might himſelf have, fied by the 


carried down the record the ſecond time. King v. Pippett, ante — mo 
1 vl. 492. And he obſerved, that it was owing to the defend- — 
ant's refuſing to accept an informal notice of trial, that the cauſe 
was not tried at the laſt aſſizes. 

Mond, in ſupport of the rule, ſaid, this caſe was diſtinguiſh- 
able from that of King v. Pippett ; for there the plaintiff was 
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1789. nonſuited on the firſt trial, and was out of court : but here the 
plaintiff never was out of court. And if the refuſal by the plain- 
Mewsvzn tif”; witneſs to attend the trial were to be allowed as a ſufficient 
agatn : , 
, Laxotzr. Excuſe for not carrying the record down according to the prac- 
tice of the court, it might be uſed as an engine of delay in a va- 
| riety of caſes, and defeat the object of the ſtatute, The plaintiff 
might have ſubpena'd him; and if the witneſs did not attend, 
; he might have proceeded againſt him in the regular way. 
Lord Kenyon, Ch. J.— This is not to be diſtinguiſhed from 
1 the caſe of King v. Pippett ; for when the nonſuit in that caſe 
was ſet aſide by this Court, the plaintiff was reſtored to the ſame 
ſituation in which he was before he was nonſuited. 'This rule 
therefore muſt be diſcharged : and as the defendant, who makes 
this application, was the cauſe of the record's not being carried 


down the ſecond time, I think he ſhould pay the coſts of the 


: 


** 
e 


<2 » war, -—- * f . A 
P ··wMA oe m ⁰— 5: . ; r 
N —————— I 


p va - r 


motion. 
ASHHURST, J.—of the fame opinion. A 
/ BULLER, J.—The defendant's counſel is not quite correct in 


| ſaying, that in the caſe of a nonſuit the plaintiff is out of court. 
I remember a caſe many years ago, where, on a motion by Mr. 
| Morton for judgment as in cafe of a nonſuit, Lord 1ſangfeld ſaid, 
4 it was very extraordinary to ſuppoſe the plaintiff out of court 
h when he is nonſuited; for if he is nonſuited by a miſtake of the 
judge at the trial, he could not afterwards move to ſet it aſide 
unleſs he were in court. Now, with regard to this caſe, there is 
a determination of an earlier date than that of King v. Pippett, to 
the ſame effect. Such a caſe is not within the act; for the 
terms of it are complied with by the plaintiff's carrying the re- 
cord down to trial once. After that, the defendant ſhould carry 
down the record by proviſo : and if he had done ſo in this caſe, 
no inconvenience could have happened; becauſe then the plain- 
1 tiff muſt have applied to put off the trial on account of the ab- 
1 ſence of a material witneſs, 
nt GRose, J.—of the ſame opinion. 
[| f Rule diſcharged with coſts (a). 


| | ) The fame point was afterwards determined in the caſe of Porzelius v. Mal- 
# decks, in C. B. 1 H. BI. Rep. 101. 
1 N 
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Lruax egainff GouLTy and Another. Manday, 
N Jas. 26th. 
HIS was a rule calling on the plaintiff and the Rev. G. The fpiri- 
Sandby, D. D. vicar-general and official principal of the f court 
epiſcopal conſiſtorial court of the biſhop of Norwich, to ſhew the church= 
cauſe why a writ of prohibition ſhould not iſſue to prohibir that — 1 
court from holding further plea of the matters there depending — 
between the parties. cannot de- 
The defendants, who were churchwardens of St. Andrew's, — 
Norwich, were cited, on the 26th of March 1768, in the biſhop's the charges. 
court, to exhibit, on oath, a true account of all ſums of money — 
which they had received and paid in the execution of their oſſice, __ 
from Hafer 1787 to that time. At a ſubſequent court, held counts are 
the 29th of April following, they gave in their accounts verified 1 — 
by oath. On the 18th of June, objections were taken to two exceſs of 
articles of the account; one of 6 J. 115. 6d. for lettering and 29 
gilding the pew doors; and the other 6/. 105. charged as paid PO 
to the chief conſtable, and not relating to the office of church- granted 
warden; which were diſallowed. Then they were admoniſhed — 
to pay 12 J. 1. as the balance of their accounts, and 13 5. 4 d. 
as coſts; and for not appearing at a ſubſequent court on the 
23d of Odtober 1788, and obeying the monition, the judge pro- 
nounced them contumacious, and excommunicated them. At 
a court held on the 1ſt of Augiſt 1588, it was alleged that the 
plaintiff was preſent at a veſtry meeting of the pariſhioners of 
St. Andrew's, on the 12th of March 1788, when the church- 
wardens accounts were produced and allowed, and that the 
plaintiff and the reſt of the pariſhioners had ſince paid the ſums 
rated on them; and that the ſum charged to have been paid to 
the conſtable was an annual ſum, which the churchwardens ſor 
the time being appeared to have regularly paid. The ſuggeſtion 
ſtated, that it appeared to the judge of the ſpiritual court, by the 
account delivered in by the defendants on the 29th of April, that 
it had been allowed and approved at the veſtry meeting. 
Mingay, Gibbs, and Hay, now ſhewed cauſe, and admitted 
that the judge of the ſpiritual court had done wrong in pro- 
nouncing the ſentence which he had given, but inſiſted that 
that was a matter of appeal, and not a ground for a prohibition. 
It appears that the eccleſiaſtical court had original juriſdiction 


B 2 over 
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1789. over the ſubject- matter, and that a ſentence has been pronounced, 
after going through the regular ſtages of the proceedings in that 
tune, court. The ground of the application ſeems to be that part of 
Govt Ty. the ſuggeſtion, which ſtates that the accounts had been allowed 
by the veſtry. But if that fact be true, it ſhould have been 
pleaded by the defendants in the eccleſiaſtical court; and if ſuch 
plea had been rejected, or if the fact of the plea had been de- 
nied below, in either caſe the application for a prohibition would 
have been well founded. But they have omitted that opportu- 
nity of taking advantage of ſuch a defence. And this is not 
like the caſe of Adams v. Rudge, 17 Vin. Vr. 599. 8. n. (a); 
i | becauſe here the meeting was held a month before Eaſter, when 
| the accounts were not completed, nor could they conſequently 
have þeen allowed. 
1 Partridge, in ſupport of the rule.— Although the ſpiritual 
| court had original juriſdiction in this matter to compel the de- 
| 


fendants to deliver in an account, yet they had no authority to 
pronounce a ſentence, or to take any farther ſtep. But they have 
notwithſtanding taken upon themſelves to examine the account, 
| and to determine what articles were proper and what unreaſon- 
14 able; and by ſo doing they have unqueſtionably exceeded their 
| authority (5). 

| Law and Cooper, on the ſame fide, were ſtopped by the Court. 
Lord Kenyon, Ch. J.— When the churchwardens had de- 

1 livered in their accounts, they had done every thing which the 
| ſpiritual court had a power of enforcing. There was then an 
| end of the juriſdiction of that court; it was ſunctus officio. Lhe 
| general grounds of a prohibition to the eccleſiaſtical courts are 
| either a defect of juriſdiction, or a defect in the mode of trial. 
| If any fact be pleaded in the court below, and the parties are at 
iſſue, that court has no juriſdiction to try it, becauſe it cannot 
proceed according to the rules of the common law ; and in ſuch 
caſe a prohibition lies. Or where the ſpiritual court has no 
original juriſdiction, a prohibition may be granted after ſentence. 
But where it has juriſdiction, and gives a wrong judgment, it 
is the ſubject-matter of appeal, and not of prohibition. This 
' doctrine was laid down in the caſe of Symes v. Symes, 2 Burr. 
813. Now in this caſe, with reſpect to the compelling of a 
production of the churchwardeng' accounts, the ſpiritual court 


— — 


(s) 2 Kr. 1133. S. C. (5) Vide Wainwright v. Bogſoaw, 2 Sr. 974- 
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had excluſive juriſdiction : but there their authority ceaſed ; and 1789. 
every thing which they did afterwards was an exceſs of juriſdic- — 
tion, for which a prohibition ought to be granted. againſt 
AsHnuRsT, J. It ſeems that the ſpiritual court have exceeded Govztr. 
their juriſdiction, and therefore a prohibition ſhould be granted. 
They had a right to compel the churchwardens to deliver in 
their account, but when that was done, they could take no fur- 
ther cognizance of the matter. 
BULLER, J.——This is a motion for a prohibition after ſentence, 
in which caſe we cannot go out of the proceedings to ſee whe- 
ther the ſpiritual court had any juriſdiction, But think it does 
appear on the face of theſe proceedings, that the court below 
had no authority to give the ſentence which they have given 
and upon that ground a prohibition ought to be granted. If the 
eccleſiaſtical judge give a wrong ſentence on the merits, where 
he has juriſdiction, that is only the ſubject-matter of appeal, 
and not of a prohibition. But where it appears on their own 
proceedings that they had no juriſdiction, there a prohibition is 
the proper remedy (a). 
 GRrost, J.—of the ſame opinion. Rule abſolute, 
(a) 1 Purn's Ecc. Law, 381. 


PeTRIE againſt WHITE. — 
* 15 was an action of debt for bribery in the year 1780, Th plan- 


on the 2 Geo. 2. c. 24. The declaration was delivered tiff in an 
action ſor 


in May 1782, to which the general iſſue was pleaded in Trinity bribery on 
term 1782; in which term the plaintiff gave notice of trial for m 0 8 — _ 
the next ſummer aſſizes: but the record was not carried down bound by 
to trial till the ſummer aſſizes 1788, when it was tried before __ —— 


Buller, J. at Sarum, and a verdict given for the plaintiff for two RA 15 
penalties. In Micbaelmas Term laſt, Rooke, Serjeant, obtained a If fuch de- 
rule to ſhew cauſe either why the verdict ſhould not be ſet aſide , in Fes 


and a new trial granted, or why all further proceedings ſhould made by the 


| : ' . oſecuto: 
not be ſtayed. This motion was founded on the 11th ſection — 


of the 2 Geo. 2. c. 24. which provides ( that no perſon ſhall be er verdict 


in his ſa- 
« made liable to any incapacity, diſability, forfeiture, or penalty, your, will 


ſtay the 
proceedings upon motion z and he will not be allowed his coſts. The defendant ſhall have the 


benefit of the act, though he do not claim it as ſoon as he might: ſor his application is not to the 
lavour, but to the juſtice of the court. If the plaintiff do not proceed to trial till fix years alter 
iſſue joined, and aſſign no reaſon for it, the Court will conſider the delay to be c., ful. 
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te by that act impoſed, unleſs proſecution be commenced with- 
« in two years aſter ſuch incapacity, &. ſhall be incurred; or, 
© in caſe of a proſecution, the ſame be carried on without wilful 

0 delay.” | 
Lawrence, Serjt. Burrough, Burke, Dallas, and Gibbs, now 
ſhewed cauſe againſt the rule; and infiſted, 1ſt, That the latter 
part of the 11th ſection of 2 Geo. 2. c. 24. was ſo explained by 
the 9 Geo. 2. c. 38. as not to attach on the preſent caſe, or to 
afford any legal defence to this defendant 3 or, 2dly, If it did, 
that this application came too late. As to the firſt : The 9 Ges. 2. 
c. 38. after reciting the 11th ſection of the 2 Geo. 2. c. 24, 
and alſo reciting that proſecutions may be commenced by ſuing 
out writs againſt the perſons ſo offending within two years after 
incurring any incapacity, Sc. impoſed by that act, and the per- 
ſons ſo ſuing out ſuch writs may delay to ſerve the ſame without 
giving the deſendants any notice thereof, by reaſon of which 
practice, the ſaid proviſion for limiting the time for the proſe- 
cution of perſons ſo offending may be evaded; for explaining 
and amending the ſaid proviſion, enacts, © that no perſon ſhall 
« be made liable to any incapacity, &c, unleſs ſuch perſon has 
ec been or ſhall be actually and legally arreſted, ſummoned, or 
ec otherwiſe ſerved with any ſuch original or other writ or pro- 
« ceſs, within the ſpace of two years after any offence againſt the 
& ſaid act has been or ſhall be committed.” So that the Legiſ- 
lature here explained what they meant by“ wilful delay” in the 
former ſtatute; and they gave a full remedy to the whole miſ- 
chief, The grievance complained of was the concealment of the 
writ, after it was ſued out, to anſwer improper purpoſes : but 
that grievance does not exiſt in the preſent caſe, becauſe the 
writ was ſerved within the time ſpecified. The object of the 
Legiſlature was to convey early notice of the proſecution to the 
defendant ; after which he might compel the plaintiff to pro- 
ceed by carrying down the record himſelf to trial, or he might 
non pres the plaintiff ſor not procceding. It is clear therefore 
that the concealment of the writ was what was meant by 
4% wilful delay” in the former ſtatute ; ſince that is the miſchief 
againſt which the Legiſlature provided, and no other inconve- 
nience could ariſe to a defendant. * Secondly, But even ſuppoſing 
« wilful delay” meant any delay in any ſubſequent ſtage of the 
proceedings, the defendant's application now comes too late; 
for either it is a defence in law given to bim by the ſtatute, and 
he ſhould have pleaded it, or it is a matter of favour which the 
| Court 
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Court in their diſcretion may refuſe, as the defendant might 
have applied ſooner. If it be a defence in law, the defendant 
ſhould put it on the record, that, in caſe either party is diſ- 
ſatisfied with the judgment of this Court, he may have recourſe 
to a writ of error. Burt if this Court in a ſummary manner 
now determine it finally, a court of error cannot have any op- 
portunity of reviſing the juugment. If the matter ariſe before 
plea pleaded, it would be evidence on the plea of nil debet, as 
in the caſe of uſury or other penal action, when, if it were re- 


7 
1789. 
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jected by the judge, or it had not its full operation given to it, 


the party miglit tender his bill of exceptions. If it ariſe aſter- 
wards, it might be pleaded puis darrein continuance ; on the 
trial of which the party would alſo have an opportunity of ten- 

dering a bill of cxceptions. It feems to be a doubt whether any 
thing was meant by © wilful delay,” but ſome matter which, if 
true, would have entitled the defendant to judgment againſt the 


plaintiff; which judgment would be a defence to any ſubſequent 


proceeding againſt him. For this ſhould receive the ſame con- 
ſtruction as the 23d ſection of 11 Geo, 2. c. 19. which autho- 
riſes the ſheriff to take replevin bonds, conditioned for proſecut- 
ing the ſuit 2 e and without delay : but there is no inſtance 
of ſuch a bond having been enforced but by a party who had 
obtained judgment below. Neither ought the rule to be granted, 
if this be conſidered as an application to the favour of the Court; 
becauſe it was in the defendant's power to take advantage of 
this objection at ſeveral different periods: he might have moved 
for judgment as in caſe of a nonſuit, for not proceeding to trial 
according to the practice of the court after iſſue joined; or 
when, after a year's delay, the plaintiff gave a term's notice of 
his intention to proceed, he might have applied to the court to 
{tay the proceedings. And the rule, that a party who applies 
for a favour muſt come to the court in the firſt inſtance, holds 
with peculiar force in this caſe, where the perſon applying ſtands 
convicted of an heinous offence. It has been repeatedly held, 
that the Court will not grant a new trial for the purpoſe of let- 
ting the party into a defence which he might have made at the 
firſt trial. Ford v. Tilley, Salk. 653. Cooke v. Berry, 1 Will. gs. 
Gift v. Maſon, ante 1 vel. 84. And the caſe of the Queen v. 
The Corporation of Helſtan (a) is particularly ſtrong z where, 


(a) 10 Med. 20a. 
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1789, the counſel having waived taking advantage of a point of law. 
w—— at the trial, the Court refuſed to grant a new trial in order to let 
Prin them into the objeftion. There would alſo be great inconve- 


againft 


Wurz. nience in countenancing applications of this ſort z for the de- 


fendant would permit the plaintiff to incur the expence of a trial, 
and take the chance of a verdict in his favour, and if he did not 
ſucceed there, would then bring forward this objection. Many 
of the arguments apply equally againſt the motion to ſtay the 
proceedings as againſt granting a new trial, 

Role, Serjt. Fehyll, and Luders, who were to have argued in 
ſupport of the rule, were ſtopped by the Court. 

Lord Kenyon, Ch. ].—The rules reſpecting the granting 
or refufing new trials are as has been ſtated at the bar; and, in 
ordinary caſes, a perſon who has an opportunity of making a de- 
fence at the trial, which he neglects to do, is not entitled to a 
rew trial in order to let him into that defence, Then it has 
been ſaid, that this is an application to the favour of the Court: 
but I do not ſee it in that light. It is an application to the 


ſound diſcretion of the Court ; which diſcretion muſt be guided 


by the fair conſtruction of the act of parliament on which the 
motion is founded. If it were a matter of mere arbitrary favour, 
I ſhould have no great inclination to grant it to a man who has 
violated the laws of his country by committing bribery in the 
manner in which the defendant has done. The queſtion ariſes 
on the eleventh ſection of the 2 Ges. 2. c. 24. which provides 
that no perſon ſhall be liable to any incapacity, penalty, &c, 
unleſs proſecution be commenced within two years; or in caſe 
of a proſecution, the ſame be carried on without wilful delay. 
Now the firſt part of this clauſe has received an explanation by 
the 9 Geo. 2, c. 38, as far as it goes: but at the ſame time that it 
explains part of that clauſe in favour of the party proſecuted, it 
does not depriye him of the advantage of that defence which 
was introduced in the ſecond branch of that proviſo. Then, 
what are the facts of this caſe? It is ſtated, that the offence 
was committed in September 1780; and it is diſcloſed by the 
aſſidavit that this cauſe was commenced in May 1782, and that 
the defendant did every thing which he was then called on to 
do, by pleading in Tiny Term 1782. And though a notice 
of trial was given for the then next ſummer aſſizes, yet in 


point of fact it was not then tried; and the next ſtep taken by 


the plaintiff was not until after a ſuſpeuſion of fix years, during 
F | all 
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all which time it was competent to the plaintiff to have brought 
the defendant to judgment. Now this is primd facie a wilful 


delay; at leaſt till it is anſwered, But it has been ſaid, that if ron 7 


1789. 


9 


this objection had been made at the trial, the plaintiff might Wars. 


have rebutted it by ſhewing how the delay aroſe : but he might 
equally have accounted for that delay now. Some anſwer ſhould 
have been diſcloſed by the plaintiff now, as that the defendant 
was abroad, which might have been a reaſon for ſuſpending the 
operation of the law till his return, from the riſk of the unne- 
 ecflary expence in caſe the defendant was not forthcoming if 
judgment were obtained againſt him. But no explanation of 
that ſort has been attempted, and the fact remains uncontra- 
dicted and totally unexplained. There cannot be a ſtronger in- 
ſtance of wilful neglect than this. And indeed this ſeems to be 
a wiſe proviſion in the law; for it ought not to be permitted to 


parties to keep proſecutions in their power to be moulded for 


particular purpoſes. If a man proſecute for the ſake of juſtice, 
it ſhould be done immediately, 'The public are intereſted in 


proſecutions of this kind; for, beyond the penalty incurred, 


diſabilities of a public nature attach on a defendant : he is diſ- 
abled from voting for members of parliament, and of holding 
any corporate office. A doubt has been ſuggeſted at the bar as 
to the manner in which the defendant ſhall take advantage of 
this delay. I ſhould be deſirous that my opinion ſhould not be 
concluſive on the parties, if there were any mode by which our 
judgment could be reviewed in a court of error: but I do not 
ſee how that can be effected (a). I am clear that we ſhould not 
permit the plaintiff to proceed to judgment and execution; and 
unleſs ſome method can be pointed out by which this queſtion 
can be put in a courſe of reviſion by a ſuperior tribunal, I muſt 
reſt ſatisfied with ſaying, that, after conſidering the act of par- 
llament, I am of opinion that that branch of the rule for ſtay- 
ing the proceedings muſt be made abſolute. 

ASHHURsT, J.— The Court are bound by the act of parlia- 
ment: for it ſays, that no perſon ſhall be liable to any penalty, 


(a) In Trin. Term 30 Gee. 3. Gibbs moved, that the rule of court made in this caſe 
for ſtaying the proceedings ſhould be entered on the record, in order that the plain- 
tiff might bring a writ of error: but the Court ſaid, they had conſidered the queſ- 
tion at the time, and were then of opinion that there was no way of putting the 
queſtion on the record. Lord Kenyon ſaid, there were other analogcus caſes where 
error could not be brought, as on an amendment in cafe of a repleader, or on reſuſal 
of 2 mandamus ; wid. Sutton v. Biſhop, 4 Burr. 2287. where the Court ordered a ſpecial 
rule to be drawn up, and entered of record, a 

| unleſs 
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1789. unleſs he be proſecuted within two years, and that proſecution 


— wbe carried on without wilful delay. The ſtatute is imperative 


PzTziz on us; we have no diſcretion when the facts are diſcloſed, 
WII za. Now it appears that in this caſe there was a delay of ſix years, 


which muſt be taken to be wilful, unleſs ſome good reaſon can 
be aſſigned for it: but no excuſe has been given for not bringing 
this to trial ſooner. My only doubt is with regard to the mode 
of giving this relief: if any method were ſuggeſted, by which 
the party diſſatisſied with our judgment could have an oppor- 
tunity of carrying this queſtion to a court of error, I ſhould be 
deſirous of adopting it. 

Bol LER, J.— There are two points extremely clear: the firſt, 
that the laſt part of the eleventh ſeCtion of the 2 Ges. 2. c. 24. 
is not repealed; and ſecondly, that this is not an application to 
the favour, but to the juſtice of the Court. Then it is to be con- 
fidered what is the meaning of the latter part of the proviſo in 
the 2 Geo. 2., for that will go a great way to ſhew in what mode 
this delay is to be taken advantage of by the defendant. The 
words of it are, © unleſs the proſecution be carried on without 
« wilful delay.” Now what is meant by wilful delay in carry- 
ing on a ſuit in a court of law, neceſſarily depends on the prac- 
tice of that court in which it is commenced. 'The Legiſlature 
has thought fit to leave it to the diſcretion of the Court to judge, 
according to the practice of the court, whether there be any wil- 
ful delay or not. And I am of opinion, that if this objection 
had been made at the trial, I could not have entered into it there. 
Suppoſe this action had been tried by a judge of any other court, 
he could not have been ſuppoſed to be cognizant of the practice 
of this court, upon which this queſtion turns. But, beſides, the 
matter now ſuggeſted is irrelevant to the iſſue; for on the plea 
of nil debet no matter could be given in evidence which aroſe 
aſter it was pleaded ; it is totally out of the iſſue, and therefore 
not the ſubject of inquiry at the trial. Then there is no other 
way of taking advantage of the proviſo in this act of parliament, 
but by an application to the Court. Such an application might 
indeed have been made before, but I cannot ſay that it comes too 
late now. In mere matters of practice, delay is an anſwer to any 
objeCtion of irregularity : but it cannot extend to a caſe like the 
preſent, where the Legiſlature has ſaid, that if one party be guilty 
of a wilful delay, the other party ſball not be puniſhed ; ſo that 
this application may be made any time before judgment, Then 
| of the 
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the only queſtion is in what mode this ſhall be done, There is 
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1789. 


nothing in the act to enable the Court to give judgment for te 
defendant, and I doubt therefore whether we can do it: if we Paras 
did, the coſts muſt follow; but that we are not authoriſed to wars. 


do by the act. This is not like the caſe put of an action for 
uſury : that is an action given to a common informer, and no debt 
ariſes till the proceſs be ſued out; ſo that unleſs the writ be ſued 
out within two years, no debt exiſts, and the defendant may take 
advantage of it on the plea of nil debet. But in afſumpfit, where 
a debt exiſts, although fx years have elapſed fince the promiſe, 


the defendant muſt plead the ſtatute of limitations if he wiſh to 


take advantage of the plaintiff's delay. There is this diſtinction 
between thoſe two caſes; in the one, no debt ariſes unleſs the 


Action be commenced within two years, and therefore it is evi- 


dence on the general iſſue; but, in the other, the defence cannot 
be taken advantage of unleſs it be pleaded. The caſe of a re- 
plevin bond, which has been mentioned, bears no analogy to the 
preſent. It has never been decided what “ delay” means in that 
ſtatute : nor is it neceſſary; for in replevin both parties are 
actors, and either may carry on the proceedings; ſo that as the 
defendant has the ſame remedy that the plaintiff has, the queſ- 
tion cannot ariſe. 

GRosk, J.— The queſtions here are, firſt, Whether the plain- 
tiff, under the circumſtances diſcloſed to the Court, is entitled to 
judgment; and, 2dly, If he is not, in what manner this Court 
ought to interfere. As to the firſt, no perſon who reads this 
act of parliament can entertain a doubt for a moment. The 
great object of the act is to prevent bribery, and to prevent it by 
taking care that proſecutions which are commenced ſhall not be 
hanging over the heads of the perſons accuſed, and which are not 
intended to be proſecuted afterwards. In order to encourage 
proſecutions on this act, rewards and temptations are held out to 
proſecutors ; but the ſtatute at the ſame time directs, that if the 
proſecutions be not carried on without wilful delay, the for- 
feitures ſhall not be incurred. Whoever looks at this act of 
parliament muſt fee that the legiſlature has anxiouſly endea- 
voured to encourage ſpeedy proſecutions, for which purpoſe 
wilful delay is provided againſt. The Legiſlature by this meant, 
that perſons ſhall not pretend to proſecute, who did not intend to 
proſecute with ech. The terrors of proſecutions on this act 
hanging over the head of a party accuſed, pending a general 
election, 
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election, may be extremely dangerous; and they may be con- 


— yerted to improper purpoſes: and the policy of the ſtatute 


PET IIR 
ainft 
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would be entirely defeated if no advantage could be taken of de- 
lay. Now in this caſe iſſue was joined, and notice of trial given, 
in 1782, and no farther ſtep was taken in the cauſe for ſix years. 
Then the queſtion is, Whether this is not wilſul delay? The 
ſtatute does not mean perverſe delay, but every delay which the 
plaintiff cannot account for to the ſatisfaction of the court in 
which the action is commenced, If the Court ſee that the 
action might have been proſecuted in a more ſpeedy manner, 
and no reaſon is aſſigned for it, ſuch a plaintiff is undoubtedly 
guilty of wilful delay. Such is the preſent caſe, and I think 
this muſt be taken to be wilful delay within the ſtatute, But it 
has been ſaid that this part of the proviſo has been repealed by 
the 9 Geo. 2. c. 38.; but, ſo far from that, I think the latter act 
ſtrengthens the former clauſe. It directs that the plaintiff ſhall 
not only /ue aut, but ſerve, his writ on the defendant within two 
years; it means to throw an additional os on the proſecutor, 
The next queſtion is, Suppoſing the plaintiff to have been guilty 
of wilful delay, how the objection can be taken advantage of by 
the defendant ? On this head I own I have had ſerious difticul- 
ties : I agree, that if any mode can be ſuggeſted by which the 
object ion can be ſtated on the record, it is very proper to be done. 
I alſo agree, that it could not have been taken advantage of at 
the trial for the reaſons given by my brother Buller. 'Then the 
remaining queſtion is, Whether the defendant is now too late in 
his application? The plaintiff, having been guilty of that delay, 
has done that which is contrary to the ſtatute, and for which the 
Legiſlature has ſaid he ſhall not recover. If he were to recover, 
theſe diſabilities would attach on the deſendant, which the act 
of parliament ſays ſhall not under theſe circumſtances. I con- 
ſider it not as a matter of favour, but of juſtice and of law, that 
the plaintiff ſhall not recover: to prevent which we may inter- 
poſe, as was done in Sutton v. Biſhop (a), by making a rule to 
ſtay further proceedings. | 

That part of the rule for a new trial was diſcharged, and the 
other for ſtaying the proceedings was made abſolute. 

The plaintiff's counſel then moved, that the proceedings 
ſhould be ſtayed on the defendant's paying the coſts of the trial ʒ 
which was refuſed, | 


la) 4 Burr. 2287. 


IN Tut TwenTY-NINTH Year of GEORGE III. 
Don on the Demiſe of Jonx Shox againſt PoRTER. 
> * 8 was an action of ejectment for a meſſuage, cottage, 

and half an acre of land, brought upon the demiſe of 
John Shore, adminiſtrator of the effects and credits of William 
Shore, deceaſed ; which demiſe was laid in the declaration to 
commence from the firſt of March in the 27th year of the 
reign, &c, to have and to hold the ſaid premiſes for ſeven years, 
Dec. To this the defendant pleaded not guilty : and at the 
trial, leaſe, entry, and ouſter being confeſſed, the plaintiff pro- 
duced one William Shore as a witneſs, who gave evidence as 
follows : The premiſes did belong to me. I granted a leaſe 
- « to the defendant ; William Shore was under-tenant to him 
he paid me the rent reſerved by Porter's leaſe two or three 
times ; he paid to Lady-day 1786, William Shore died the 
ziſt of October 1786. Porter accepted the deceaſed as his 
tenant on my recommendation. Porter paid me rent while 
the deceaſed was in poſſeſhon, and told me I need not take 
the trouble of coming over to him, but receive the rent of the 
deceaſed. © The deceaſed came in in the ſummer of 1780; 
my rent was due every Lady-day.” The plaintiff alſo proved 
the letters of adminiſtration duly taken out. To this evidence 
the defendant demurred, and the plaintiff joined in demurrer. 
Palmer, in ſupport of the demurrer, contended, that the leffor 
of the plaintiff had not ſuch a quantity of-intereſt as would ſup- 
port a demiſe for /even years. As no leaſe in writing was pro- 
duced from the defendant to the inteſtate, and no duration of 
the time of the demiſe given in evidence, it muſt be taken to 
have been a parol demiſe, and that the inteſtate was only a te- 
nant from year to year. It is material then to conſider what 
intereſt the adminiſtrator of a tenant from year to year has in 
the premiſes. That muſt either be to the end of the current 
year, or at moſt during ſuch time only as the inteſtate had an 
indefeaſible intereſt, which could not at any rate extend be- 
yond the ſubſequent year. For the adminiſtrator holds en- 


tirely in autre droit, and not as aſſignee of the term. This 
point aroſe in a caſe of Mackay executor of Durnow v. Mackreth, 


() Vd. R. v. The Inhabitants of Sranc, l. 6 vol. 298. 
7 | adminiſtrator 
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Fan. 27th. 


In the caſe 
of a tenancy 
from year to 
year as long 
ties pleaſe, 
if the tenant 
die inteſ- 
tate, his ad- 
miniſtrator 
has the ſame 
intereſt in 
the land 
which his 
inteſtate 
had (2). 
And the lef- 
ſee of ſuch 
— admini- 
rator 
— 
an eject- 
ment on 2 
term for 
ſeven years 
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1789, adminiſtrator of Sir J. Shelley (a). That was an action of co- 
— ant, on the firſt count in which no queſtion aroſe applicable 


Dor 


to this point: The ſccond count ſtated a demiſe from Harvey 


ven ra. to Durnow, his executors, c. dated goth September 176g, 


from Michaelmas in the ſame year, for one year, and ſo from 
year to year as long as both parties ſhould pleaſe; and then 
ſtated a demiſe from Durnew to Sir J. Shelley, Qc. To this 
there was a demurrer; in ſupport of which it was contended by 
Baldwin, that the intereſt which Durnow had in the land was 
not ſuch as was tranſmiſſible in law to his executors, for in the 
caſe of a parol demiſe, the intereſt ceaſed on the death of either 
party, unleſs in the middle of a year, and then it held no longer 
than to the end of the year. Mod, on the other fide, obſerved, 
that the demiſe to Durnow was not a mere perſonal demiſe, but 
was to him and is executors, Ce. from year to year, for ſo long 
time as he, his executors, &c. ſhould pleaſe. Lord Mangſield ſaid, 


Nou have cured our only difficulty by ſtating how the leaſe is 


« ſet out. The defendant ſhall not be permitted to deny his 


&« landlord's title after enjoyment.” And afterwards he ſaid, - 


« the demiſe in this caſe was not determined by the death of the 
« Jefſee, The diſtinction is this, if it be a mere perſonal de- 
« miſe from year to year as long as both parties ſhall pleaſe, it 
& determines at the end of the year after death without notice; 
« but when it is extended to executors, c. it cannot determine 
« without legal notice.” And judgment was given for the 
plaintiff on the ſecond count. And the caſe of Gulliver v. 
Burr (6), is to the ſame effect as far as it goes; for there the 
Court doubted whether, in caſe of a tenancy from year to year; 
where the leſſee died, a month's notice to his executor to quit 
before the end of the year was not ſufficient. Theſe caſes go to 
ſhew, that the repreſentative of the perſon deceaſed does not 
ſtand in the ſame ſituation in point of intereſt as the deceaſed 
himſelf did. It is alſo highly unreaſonable that an adminiſtra- 
tor ſhould have any other intcreſt than the indefeaſible intereſt 
which the inteſtate had at the time of his death ; for if he does 
not enjoy the property beneficially, he cannot be charged as 
aſſignee, but merely as adminiſtrator, and conſequently cannot be 
charged at all if he has no aſſets. Beſides it may ſo happen that 
a conſiderable time may elapſe between the death of the inteſtate 
and taking out letters of adminiſtration ; during all which 
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(5) 2 BY, Rep. 596. : 
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time it will not be in the power of the landlord to give notice 198g. 
to quit. Then the queſtion is, Whether, in ejectment brought 
by a tenant againſt his landlord, the demiſe can be laid for a > 
longer term than the tenant has in the premiſes ? This will de- PozTz2, 
pend upon the conſideration of the authorities in point; upon 
analogous caſes; or upon principles of juſtice and general conve- 
nience. Firſt, as to the authorities; in Roe v. Williamſon (a), 
which was an ejectment, wherein the plaintiff declared upon a 
leaſe for five years, and it appeared that the leflor of the plain- 
tiff had only a leaſe for three years, the Court held this declara- 
tion ill, as reported by Keble, and that the plaintiff could have 
nao judgment. Levizz indeed only ſays, that Lord Ch. J. Hale, 
and W vide, were of this opinion, and that Twy/den ſeemed of a 
different opinion. But the reaſon given by the Court was, that 
if the leſſor of the plaintiff recovered, he would have the land for 
two years more than he had a right to hold it; for perhaps, ſay 
they, the defendant may have the reverſion after the three years 
are expired. Now that is expreſsly ſtated to be the caſe here, 
therefore the reaſon of that applies with peculiar force to the pre- 
ſent, And though the caſe of Bedford leſſee of Caruther v. Den- 
dien (b) ſeems contrary, yet the reaſon given by Lord Mansfield 
why the plaintiff ought to recover in that caſe, ſhews that the 
preſent plaintiff is not entitled, For upon a ſimilar objeQtion 
being taken, his lordſhip over-ruled it, ſaying, If the leſſor of the 
plaintiff have a title, though but for a week, he ought to recover; 
for the true queſtion in an ejectment is, Who has the poſſeſſory 
right? Now here it ſuſſiciently appears that the leſſor has no poſ- 
ſeſſory right in the premiſes, as the indefeaſible intereſt of the 
inteſtate, which alone could deſcend upon him, is expired. There 
are alſo many caſes in ejectment analogous to the preſent, wherein 
the plaintiff is obliged to ſet out his intereſt truly; as in 6 Co. 14. 
where judgment was given againſt him, becauſe he had declared 
on a joint demiſe of the tenant for life, and the reverſioner. 
So where the plaintiff had declared upon a joint demiſe of 
tenants in common. 2 Will. 232. Show. 342. Again, if the 
demiſe be laid even a day before the title accrued, the plaintiff 
cannot recover, although he is clearly entitled to the poſſeſſion z 
becauſe he would recover a greater intereſt than he is entitled to. 
Upon the ſame notion is the practice founded of ſtaying judg- 
ment as to the recovery of poſſeſſion after verdict, where it ap- 


(as) 2 Lew, 140. 3 Keb. 490. (6) Bull. N. P. r06, 


pears 
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1789. pears by aſſidavit that the title is ſince expired. And in Cor 
Litt. 285. it was ſaid, if in gjectione firme the term expires 
Dor pending the ſuit, yet the action ſhall proceed for damages only. 
72725. Thruflout v. Grey, 2 Stra. 1056. The only exception to the 
rule ſeems to be where the leſſor of the plaintiff may recover an 
- aliquot part upon a demiſe of the whole (a). Then as to the 
' reaſon of the thing: to ſupport the action the plaintiff ought 
to be entitled to a!l the conſequences which follow from a re- 
covery in the action; he ſhould therefore be entitled to the 
poſſeſſion for the term declared for, which he clearly is not in 
this caſe. The leſſor, if he ſucceed, will be in a better fitu- 
ation than if he had declared upon his own title. He may take 
out execution at any time during the term; and will be en- 
titled to damages during the whole of that time in an action for 
meſne proſits: for in ſuch an action there are only two objects 
of inquiry; the length of time, and the value of the premiſes. 

2 Burr. 665. 

Law, contra, was ſtopped by the Court. 

Lord KxNxrox, Ch. J.— The leſſor of the plaintiff, who is 
the adminiſtrator of William Shore, claims as tenant from year 
to year the property which is the ſubject of this ejectment. And 
the firſt queſtion is, What title is proved to have been in William 
Shore at the time of his deceaſe, by the evidence ſtated on this 
record? And I think that the only inference to be drawn from 
it is, that he had that intereſt which his adminiſtrator ſays he 
had, namely, a tenancy from year to year ſo long as both parties 
pleaſed. As between the original parties, as long as both of 
them lived, he could not have been diſpoſſeſſed without fix 
months notice ending at the expiration of a year. But it is 
argued, that though this was the intereſt which William Shore 
had, a different intereſt devolved on his perſonal repreſentative. 
On this queſtion I do not know how to ſtate a doubt; for this 

. was a Chattel intereſt from year to year as long as both parties 
pleaſed ; and it ſeems clear to me, that whatever chattel the in- 
teſtate had muſt veſt in his adminiſtrator as his legal repreſenta- 
tive. Then it is ſuppoſed that ſome inconveniencies may reſult 
from ſuch a determination: but I ſee none; and many inconve- 
niencies might attend a different deciſion, The tenancy from 

year to year ſucceeded to the old tenancy at will, which was at- 
tended with many inconveniencies. And in order to obviate 


(a) Cre. Elia. 13. 


them 
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them, the courts very early raiſed an implied contract for a year, 1789. 
and added that the tenant could not be removed at the end of 
the year without receiving ſix months previous notice. And all be 
the inconveniencies which ariſe between the original parties Pon rx. 
themſelves, and againſt which the wiſdom of the law has endea- | 
voured to provide by raiſing the implied contract, exiſt equally 
in the caſe of their perſonal repreſentatives. Then is there any 
objection in point of form againſt the plaintiff's recovering in 
this ejectment? The intereſt of the plaintiff cannot be in any 
manner affected by the length of time ſtated in the declaration 
in ejectment; the whole of which is an abſolute fiction. And 
this fiction does not even affect the caſe of an action for the 
meſne profits. The caſe, cited from Levinz, is entitled to 
greater conſideration than that in Keb/e, who was a bad reporter: 
and according to the former report the queſtion was adjourned z 
and Twiſden, J. who was a very able lawyer, was of a dif- 
ferent opinion from the two other Judges; beſides, theſe kind 
of proceedings were not then ſo well underſtood as they are at 
this time. And the doQtrine in Keble has been entirely exploded 
of late years. Therefore I am of opinion that there is no ground 
for either of the objections. 
A$SHHURST, J. BULLER, J. and GRrose, J. concurring, 
Judgment for the plaintiff, 
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NeroT againſt WaLLace and Others, Afignees of Twrſay, 
ReiLy and CoLLins, Bankrupts. In Error. n 


18 was an action upon the caſe, in the court of Common A promiſe 


Pleas. And the declaration, after ſtating the trading by mae by a 


the bankrupts, the petitioning creditor's debt, the commiſſion — 


of bankrupt, the appointment of the plaintiffs as aſſignees; Wien be. 


that the three meetings were appointed; at the firſt of which laſtexamin- 
Reih ſubmitted to be examined; but Collins, not being prepared, in enter. 


prayed time, which was given him; that at the adjourned dn that 
1 „ . . . A the alſig- 
meeting, Collins was charged by the plaintiffs with having re- ness and 


ceived divers ſums of money on the partnerſhip account, which — 


— : | : p would fore 
bear to examine him touching certain ſums which he was charged with having received and not 


accountec for, he would pay ſuch ſums as the bankrupt had received and not accounted r, is 
void, as being againſt the policy of the barkrupt laws. If the creditors had conſented to the 
agreement made by the afſignees, Whether that would have varied the caſe? Qu. 


Vol. III. C he 
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he had not accounted for, when the commiſſioners required him 


ds render a true account of the ſums which he had received on 


NrsOor 
2 
41 
LACE, 

in Error. 


the partnerſhip account, and in what manner he had difpoſed 
of the ſame, and were then about to examine him in due form 
of law, and to compel him to make a full diſcloſure touch- 
ing the ſame z proceeded to ſtate, that in conſideration that the 
plaintiffs, at the ſpecial inſtance and requeſt of the defendant, 
would forbear to proceed to have the examination of the ſaid 
Collins taken by and before the commiſſioners, concerning the 
ſaid ſums which had been received by the ſaid Collins on the 
partnerſhip account, and which. had not been duly accounted 
for by him to the partnerſhip, and in what manner he had 
diſpoſed of the ſame; and that the commiſſioners would ac- 
cordingly forbear and deſiſt from taking ſuch examination; he 
(the defendant) undertook and faithfully promiſed the plaintiffs, 
as aſſignees, to pay to them all ſuch ſums of money which 
Cillins had received on the partnerſhip account, and which had 
not been accounted for by him to the partnerſhip. Ihe plain- 
tiffs then averred that they, conſiding in ſuch promiſe, did for- 
bear, and have always forborne to have ſuch examination taken 
before the commiſſioners, Wc. z and that the commiſſioners did 
forbear and deſiſt from taking ſuch examination, c. The de- 
claration then ſtated that Co/lins had, at the time of the making 
of ſuch promile, received divers ſums of money, amounting in 
the whole to a large ſum of money, to wit, 1000/7. on the part- 
nerſhip account, and which had not been by him duly accounted 
for, which the plaintiffs demanded of the defendant, who re- 
fuſed to pay, &c. There were other counts for money paid, 
laid out, and expended, money had and received; and on an 
account ſtated, 

The defendant pleaded the general ifſue; and a verdict was 
given ſor the plaintiffs for 852/, A motion was afterwards 
made in the court of Commen Pleas to arreſt the judgment, 
which was refuſed. The defendant then brought a writ of 
error, alleging that the conſideration of the promiſe in the firſt 
count was illegal, and void in law. 

This matter was argued laſt Michaelmas Term, by Rooke, Serjt. 
for the plaintiff in error, and Mood for the defendants in error; 
and, on this day, by Law for the defendants : Erſkine was to have 
argued for the plaintiff in error, but was ſtopped by the Court, 
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Arguments for the plaintiff in error : 
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1789. 


The conſideration is bad in law on two grounds; 1ſt, it i. 


nugatory; and, 2dly, it is againſt the policy of the bankrupt " inſt 


laws. As to the firſt; it is nugatory in this reſpect; the de- 
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fendant derives no advantage from it, either to himſelf or his in Error 


friend the bankrupt. The obje& was to ſave the bankrupt's 
credit, and to ſtop all further examination: but the defendant's 
promiſe could not have that effect; for the creditors were not 
bound by the forbearance of the aſſignees, and they might have 
inſiſted on a further examination of the bankrupt. The aſſignees 
had no authority to enter into ſuch an agreement. They can- 
not bind the creditors in any reſpect but by virtue of certain acts 
of parliament : they could not ſubmit matters to arbitration 
without the aſſiſtance of the 5 Geo. 2. c. 30. And under that 
ſtatute the creditors cannot give them a general power to carry 
on ſuch ſuits, or refer ſuch matters to arbitration, as they in 
their diſcretion ſhall think fit: but a meeting muſt be appointed 
to conſider of each particular ſuit, or each particular arbitration, 
Ex parte Whitchurch, 1 Atk. 91. But the ſtatute 5 Geo. 2. 
c. 30. takes no notice of ſuch a caſe as the preſent, And 
even though a meeting had been called, and a majority of 
the creditors had conſented to the agreement in queſtion, 
Rill it would not have been obligatory on the defendant, fince 
no conſideration paſſed to him. In Harvey v. Gibbons (a), where 
the plaintiff declared that he, being bailiff to J. S. the defend- 
ant, in conſideration that he would diſcharge him of 20 /. due 
to J. S., promiſed to expend 40 J. in repairing a barge of the 
plaintiff's ; after judgment below for the plaintiff, this Court 
reverſed it, the conſideration being illegal; for the plaintiff 
eannot diſcharge a debt due to his maſter. So, in this caſe, the 
aſſignees could not diſcharge this right of examination which 
the creditors had; therefore the conſideration is illegal. It is 
no anſwer here to ſay, that the bankrupt has not been examined 
for if the aſſignees could not bind the creditors, there was no 
conſideration to the defendant at the time; and their ſubſe- 
quent conduct cannot alter the agreement. This is like a caſe 
in 1 Ro. Abr. 23, pl. 29. where the conſideration, that the 


defendant would make the plaintiff a lefſee at will, was held 
bad, becauſe he might immediately afterwards determine it. 
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Secondly, this agreement is againſt the policy of the bankrupt 
laws, which require a ſull diſcloſure of the bankrupt's effects. 
This diſcloſure is for the benefit of the creditors; therefore the 
aſſignees cannot waive it, and take the ſecurity of a ſtranger, 
Such agreements may be an inlet to infinite fraud; the aſſignees 
may themſelves be corrupt, or the ſtranger inſolvent. And it 
may not only be prejudicial to the creditors, but may afford 
protection to offending bankrupts. The aſſignees are culpable 
in ſtopping an examination on ſuch grounds: it is even like 
compounding felony. The law attends to the policy of all con- 
ſiderations. Wagers are not in themſelves bad, but are only ſo 
on account of the impolicy of the particular wager. So money, 
which was paid in order to obtain a bankrupt's certiſicate, was 
recovered back, becauſe it was againſt the policy of the bankrupt 
laws. Smith v. Bromley, Dougl. 671. n. So where a perſon pro- 
miſed to indemnify a gaoler if he would permit a priſoner to 
eſcape out of execution, the promiſe was held to be void, as 
being againſt the policy of the law, not becauſe it was againſt 
the ſtatute 23 Hen. 6. c. 9. Martin v. Blithman, Yelv. 197. 
Beſides, the creditors are thereby placed under greater diſadvan- 
tages than they would otherwiſe be; for they are more likely to 
come at the true ſtate of the bankrupt's eſtate by examining him 
upon oath, and under the peril of his life, than by any other pre- 
carious evidence which they might bring forward as againſt the 
defendant. If then this promiſe be againſt the policy of the 
bankrupt laws, it cannot be enforced in a court of law, 

Arguments tor the defendants in error : 

This queſtion is argued as if the conſideration were bad on two 
grounds; 1ſt, that it is nugatory; and, 2dly, that it is againſt the 
policy of the bankrupt laws, As to the firſt, the conſideration is 
ſuppoſed to be bad, becauſe it is not beneficial either to the bank- 
rupt, on whoſe account the promiſe was made, or to the perſon 
making it : but it is not neceſſary that either Thould receive any 
benefit from it. If it were inconvenient to the aſſignees, or 
if they were induced to forbear to do an act, which they would 
otherwiſe have done, it is a ſufficient conſideration. But it is 
not true that this is not a benefit to the bankrupt, himſelf z 
for he was relieved from the pain of a public expoſure in his 
Examination before the creditors. Where forbearance is the 
conſideration for a promiſe, it is ſufficient if it be inconvenient 

to 
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to the party making itz as a forbearance to exerciſe a right of 
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common, even though the party had no cattle to put in, or a 


waiver of any advantage even for a day. Though the forbearance 


in this caſe cannot be limited ; for where there is a promiſe of 


forbearance without limitation, perpetual forbearance is intended. 
1 Ro. Abr. 45. But though the aſſignees waived the benefit of a 
perſonal examination in this caſe, they reſerved every other mode 
of obtaining a diſcovery of the bankrupt's effects. This is not like 


the caſe of Martin v. Blithman (a), where money was paid to 


procure a gaoler to diſcharge his priſoner out of execution; be- 
cauſe that was injurious to the creditor: but this is beneficial to 
the creditors, ſince they were to receive the whole amount of 
thoſe ſums for which the bankrupt had not accounted, Neither 


is it ſimilar to the caſe of compounding felony, to which it has 


been compared, unleſs the prevention of a crime be like the con- 
cealment of one when committed. Nor can this caſe be affected 
by that ex parte Whitchurch (b), where it was held that the cre- 
ditors cannot give a general power to compound debts : for this 
was not an agreement to take part of the debt, but to receive the 
whole without abatement, which may be done without the ſanc- 
tion of the creditors. The ſecond objection is made on a ſup- 
poſition that the creditors may be injured by the commiſſioners 
forbearing to examine the bankrupt perſonally : but if the 
amount of the ſums received by the bankrupt can be diſcovered 
by any other means, this objection is removed. Now the declar- 


ation ſtates, that the bankrupt had received «© diyers ſums of 


* money, amounting in the whole to a large ſum of money, to 
te wit, 1000 J.“ This then is a charge of a miſapplication of a 
definite ſum, The allegation is, not that he was required to 
give in an account of all ſums which he was ſuppoſed to have 
received, but of ſums which he had actually received. Under this 
allegation evidence might have been given of ſpecific ſums re- 
ceived by the bankrupt ; aud, as this is after verdict, the Court 
will intend every thing to have been proved to ſupport it. The 
argument of the plaintiff in error ſeems to proceed on an idea 
that the aſſignees waived all right of inquiry: but nothing 
more than the vivd wece examination of the bankrupt before 
the commiſſioners was waived ; for he is ſtill open to inquiry by 
a bill in equity, where every queſtion, and under the ſame penalty 
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upon concealment, may be aſked, as on a parol examination, It 


has alſo been argued, that the aſſignees had no power to make 
Nz»oT this agreement, becauſe they were acting in a public tri. But 
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their duty is of a private nature : they are merely truſtees for the 
benefit of the creditors, and they may do every thing for the 
ceflui que truſt which he himſelf could do. And as this agree- 
ment would probably promote the intereſt of the creditors, they 
were at liberty to exerciſe a diſcretion upon that probability. 
The caſe of Smith v. Bromley does not affect this queſtion, for 
there the promiſe was expreſsly prohibited by ſtatute. 

Lord Kenron, Ch. J.— The queſtion is, Whether the verdict 
can be ſuſtained on the promiſe laid in the declaration ? And 
I am clearly of opinion that it cannot. I do not ſay that this is 
nudum paum : but the ground on which I found my judgment 
is this; that every perſon, who in conſideration of ſome advan- 
tage, either to himſelf or to another, promiſes a benefit, muſt 
have the power of conferring that benefit up to the extent to 
which that benefit profeſſes to go; and that not only in fact, 
but in law. Now the promiſe made by the aſſignees in this caſe, 
which was the conſideration of the defendant's promiſe, was not 
in their power to perform ; becauſe the commiſſioners had ne- 
vertheleſs a right to examine the bankrupt. And no colluſion 
of the aſſignees could deprive the creditors of the right of examin- 
ation, which the commiſſioners would procure them. The 
aſſignees did not ſtipulate only for their own acts, but alſo that 
the commiſſioners ſhould forbear to examine the bankrupt : but 
dearly they had no right to tie up the hands of the commiſſioners 
by any fuch agreement. And if any propoſal of that ſort had 
been made to the commiſſioners, they, as acting in a public duty, 
would have been guilty of a breach of that duty in acceding to 
it, But it has been argued, that after verdict ſomething may 
be intended to ſupport it: but I do not ſee what we could pre- 
ſume in this caſe to ſupport the verdict. It is impoſſible to ſay, 
that the bankrupt had only received a certain ſum; for then we 
muſt ſuppoſe that the plaintiffs had proved a negative. If they 
had not precluded themſelves from any further examination, 
circumſt.nces might have led to ſuſpect that further ſums might 
have been diſcovered on a future examination. Then it has been 
ſaid, that the creditors would not ſuffer any inconvenience from 
this agreement not to examine the bankrupt, becauſe by another 
mode of examination, by a bill in equity, they might have ob- 
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tained a full diſcloſure. But my experience in that court does 1789. 
not ſuggeſt the poſſibility of filing ſuch a bilt in equity: and 1— 
there could be ſuch a bill, it cannot be contended that an anſwer Nezor 


to a bill in Chancery is as likely a mode of obtaining a diſcovery 
as a vivd voce examination before the commiſſioners. But the 
principal objection to the conſideration of this promiſe is, that 
it is contrary to the policy of the bankrupt laws. Theſe laws, 
which have been reviſed and corrected as much as human wiſdom 
will permit, have pointed out certain modes of examination, 
which the Legiſlature has entruſted to certain perſons acting 
for the benefit of the creditors z all which might be put an end 
to by an agreement of this fort, and without the conſent of the 
commiſſioners or the creditors at large. Therefore I am clearly 
of opinion, that the conſideration which was held out to the de= 
fendant below, was ſuch as the plaintiffs had no power to offer. 
If the creditors indeed had been called together, and they had 
conſented to the agreement, that might perhaps have altered the 
caſe: but they mult have been convened by an advertiſement in 
the public papers for that particular purpoſe ; for it was repeat- 
edly determined by Lord Hardwicke, that a general power given 
to the aſſignees to compound debts, was not ſufficient, but the 
creditors mult be called together to conſider of each particular 
caſe. 

ASHHURST, J.—In order to found a conſideration for a pro- 
miſe, it is neceſſary that the party by whom the promiſe is made 
ſhould have the power of carrying it into effect; and, ſecondly, 
that the thing to be done ſhould in itſelf be legal. Now it 
ſeems to me, that the conſideration for this promiſe is void on 
both theſe grounds. The aſſignees have no right to controul 
the diſcretion of the commiſſioners; and it would be criminal 
in them to enter into ſuch an agreement; becauſe it is their 
duty to examine the bankrupt fully, and the creditors may call 
on them to perform it. And, for the ſame reaſon, the thing to 
be done is alfo illegal. The examination of the bankrupt on 


oath is a ſecurity which the legiſlature has given for the benefit 


of the creditors; and therefore, even if the commiſſioners had 
joined in this agreement, that would not have bound the cre- 
ditors. And it would be highly inconvenient if the perſonal 
examination of the bankrupt were to be diſpenſed with, becauſe 
no other examination would be ſo ſatisfactory as that which is 


given under ſo ſevere a ſanction. But it has been ſaid, that 
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ſuch an agreement as the preſent is not prejudicial to the ere- 
w—— ditors; becauſe, ſo far ſrom compounding, it is an agreement 


to pay the whole debt: but that is begging the queſtion z for 
if the bankrupt had been examined, ſomething might have ap- 
peared which is now concealed, and that what the aſſignees con- 
ſidered to be the whole debt, in truth was not ſo; in which caſe, 
the agreement would have amounted to a compounding of the 
debt, which they cannot do without the conſent of all the cre- 
ditors. However we are not to argue from particular caſes, but 
froin principles of general convenience; and this certainly might 
be made a colour for fraud. Then it was ſaid, that it muſt now 
be taken, after verdict, that the ſum for which the bankrupt had 
not accounted, was aſcertained : but the contrary is rather to be 


. inferred ; becauſe the declaration ſtates, that there were large 
ſums which the bankrupt had not accounted for, and that the 


aſſignees were proceeding to examine him, which could not have 
been neceſſary if the ſum had been already known. Therefore, 
on the whole, I think the conſideration for making the promiſe 
is void, as it may eventually be a fraud on the creditors, as it 
-would be ſetting a bad precedent, of which a corrupt and im- 
proper uſe may be made in future, and as it may be a fraud on 
the bankrupt laws in general. 

BuLLER, J.—The firſt ground of objection which has been 
taken is, that the conſideration for the promiſe is not ſufficient 
to ſuſtain it at common law. Now ſo far the argument for the 
defendants is well founded, that, by the rules of the comman 
Jaw, if there be a benefit to be derived to the defendant, or an 
advantage to the plaintiff, that is a ſufficient conſideration for 
a promiſe, But that is perfectly immaterial in the preſent caſe. 
The real objections to this action are; firſt, that the conſider- 
ation ſor this promiſe is void, as being contrary to the ſpirit of 
the bankrupt laws; and, 2dly, that it is void, as the promiſe 
was obtained by the aſſignees, who had a power over the plain- 
tiff in error, whoſe friendſhip. for the bankrupt was worked 
upon, ſo that the contracting parties were not upon equal terms. 
Both theſe objections apply ſtrongly againſt the preſent action. 
As to the firſt ; the legiſlature has anxiouſly provided, that the 
creditors ſhali have the full examination of the bankrupt as to 
the ſtate of his effects, and the diſpoſition of them. By the 
5 Geo. 2. c. 30. the bankrupt is bound to give that ſatisfaction; 
and there are other parts of that act material to be attended to 

In 
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ſhall not be entitled to a certificate in certain caſes, if he has 


given 100 J. to any child in marriage, without having ſufficient 
at that time to pay his creditors; or if he has gamed to a cer- 
tain amount; or loſt 100 J. by any ſtock-tranſactions. Now 
ſuppoſe in this caſe that the bankrupt came within any of theſe 
proviſions, it cannot be permitted to the aſſignees, or to a friend 
of the bankrupt, to protect him from that inquiry, and to im- 
poſe on the great ſeal in obtaining his certificate under cireum- 
ſtances which the legiſlature has -ſaid ſhall preclude him. On 
this record the Court cannot ſee what the real ſituation of the 
bankrupt was, but only that great pains have been taken to con- 
ceal it. This is therefore contrary to the policy of the bank- 
rupt laws. Then, if the ſituation of the contracting parties 
be conſidered, the caſes of Smith and Bromley (a), and Cochſbot 
v. Bennett (b), go the length of determining that this action 
cannot be maintained; for the parties to the contract were not 
upon an equality. One perſon ſhall not have it in his power to 
take an undue advantage of another who is actuated by motives 
of friendſhip, and who therefore cannot reſiſt the temptation laid 
in his way. On both theſe grounds, I am of opinion that this 
action cannot be ſuſtained. Then it remains to be conſidered, 
| whether any thing can be intended after verdi& to ſupport this 
promiſe, It has been ſaid by the counſel for the defendants in 
error, that the creditors cannot poſſibly ſuffer by this agreement, 
becauſe they muſt be taken to have received all that was due 
from the bankrupt : but it appears that that ſum was not aſcer- 
tained, nor could it be without the perſonal examination of the 
bankrupt. 'The promiſe then amounts only to this, that if the 
aſhgnees would ſcreen the bankrupt from any examination, he 
would pay whatever they could prove to be due, when no means 
were left by which the amount could be proved. According to 
a note which I have ſcen of what paſſed in the court of Com- 
mon Pleas, there was another ground for their determination; 
namely, that, after verdict, the Court might intend that this 
agreement was made with the conſent of all the creditors. But 
I doubt whether, even if that had been ſo ſtated, it would have 
ſupported the promiſe in point of law: but I do not think it 
can be intended. After verdict every thing ſhall be intended 
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which the allegations of the record require to be proved, but 
there is nothiag on this record which imports ſuch a conſent. 
GRrose, ].—Two objeCtions have been taken to this record; 
1ſt, that the promiſe is nudum pattum ; and, 2dly, that the 
agreement is contrary to the policy of the bankrupt laws. I 
purpoſely avoid ſaying any thing on the firſt point, becauſe it is 
more material to the public that this ſhould be determined 
on the ſecond broad ground, which, if not tenable, one of the 
great objects of the bankrupt laws would be defeated, Now 
it is only neceſſary to read the record in order to fee that this 
promiſe cannot be maintained. The declaration, after ſtating 
all the proceedings, and that the bankrupt, on his laſt examin- 
ation, was charged with having received divers ſums of money 
which he had not accounted for, and that the commiſſoners 
were about to examine him as to thoſe ſums, ſtates, that in 
conſideration that the aſſignees would forbear to examine him 
concerning the ſums which he had not accounted for, and in 
what manner he had diſpoſed of the ſame, the defendant promiſed 
to pay ſuch ſums as he had received and had not accounted for, 
Then conſider the conſequence of this promiſe as to one of the 
chief ſtatutes reſpecting bankrupts. The firſt ſection of the 
5 Gee. 2. c. 30. requires that the bankrupt ſhall, in his examin- 
ation, diſcloſe all his perſonal and real eſtate, and how he has 
diſpoſed of it, except in two particular inſtances. The obvious 


Purpoſes of that clauſe are, firſt, that the creditors ſhall have the 


full benefit of all the property which belonged to the bankrupt; 
and next, that they may ſee whether the bankrupt is a proper 
object of the twelfth ſection of that act, which enacts, That 
perſons who have loſt certain ſums by gaming, &c. ſhall not be 
entitled to a certificate, Therefore it is the duty of the com- 
miſſioners and the aſſignees to inquire into theſe facts; for if, 
on ſuch examination, they ſhould diſcover that the bankrupt has 
diſpoſed of his property by gaming, or by any of the modes there 
ſpecified, he is not ſuch a perſon as the legiſlature intended 
ſhould have the benefit of that ſtatute, Then this promiſe was 


to induce the aſſignees and the commiſſioners to forbear doing 


their duty. With reſpect to the ground on which the court of 
Common Pleas went, namely, that, after verdict, it might be 
intended that the agreement was made with the conſent of the 
creditors ; I think we cannot intend it from any thing which is 
Rated on the record, But even if ſuch conſent had appeared, I 

am 
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am of opinion that they could not have ſtopped the examination 
of the bankrupt 3 becauſe the public, as well as the creditors, 
have a right to know how the bankrupt has diſpoſed of his pro- 
perty. The creditors are only intereſted as far as reſpects the 
payment of their debts 3 but the public are intereſted in know» 
ing whether the bankrupt ought to be reſtored to his former 
credit by obtaining his certificate, It has been contended, that 
the creditors are not injured by this agreement; but it is a de- 
triment to the public, which is a matter of greater importance. 
And the principle of the caſe cited from Yelverton applics 
{trongly to the preſent : that was a bribe to induce a gaoler to 
act contrary to his duty; and this may be a bribe to the aſſig- 
nees to ſorbear doing their duty. But the principal objection 
which I make to this action is, the injury to the public in per- 
mitting this kind of agreement to prevent the examination by 
the commiſſioners: and if this action could be maintained, it 
would repeal many of the ſalutary proviſions of the ſtatute of 
5 Geo. 2. c. 30. Judgment reverſed (a). 


(a) Vid. Kaye v. Bolton, poſt. 6 vol. 144. 3 where it was held, that a covenant by a 
friend of a bankrupt to pay all the creditors their full debts, in conſideration that 
they would not proceed any tarther under the co::.miſſion, was good in law. 


Bkxr againſt BAKER and Another. In Error. 


HIS was an action of afſumpſit on a policy of aſſurance 

brought in the court of Common Pleas, to which the de- 
fendant pleaded the general iſſue. At the trial before Lord 
Loughborough at the Guildhall Sittings, the counſel for the de- 
fendant below produced one George Bowden an inſurance broker 
as a witneſs, to prove circumſtances tending to ſhew that the 
under-writers on the ſame policy were not liable to pay the 
loſs ; who being ſworn ſaid, that he was employed as a policy- 
broker by the plaintiffs to procure the policy of aſſurance in the 
declaration mentioned to be ſubſcribed by the defendant and the 
ſeveral other perſons whoſe names are ſubſcribed thereto as 
aſſurers. And that he, as ſuch policy. broker, procured the 
ſame to be ſubſcribed by the defendant as an aſſurer for 100 0. 
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A broker, 
who under. 
writes a po- 
licy of in- 
ſurance 
aſter getting 
it under. 
written by 
others, is a 
competent 
witneſs ſor 
the detend- 
ant in an 
action 
againſt any 
of thoſe 
who under- 
wrote before 
him. And 
if he had 
engaged to 
contribute 


to the defendant's coſts, and has an action depending againſt himſelf on the ſame policy, and has 


joined as a plaintiff in a bill 


in equity for a diſcovery, the obhjections ariſing from theſe ci cum. 


ſtances may be removed by the defendant's releafing him from any contribution to the coſts in law 
or in equity ; and by an offer, by himſelf and the defendant, to pay the coſts in equ. ty, and to dif 


miſs the bill as to them. In 
neceſſity, 


he a. . n general, a perſon is a competent witneſs, unleſs he be intereſted in 
fc event of the ſuit ; and in ſome caſts even an inteteſted perſon is a competent witneſs, from 
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in ſuch manner as in the declaration is in that behalf mentioned; 
and that he within the ſpace of one hour after the ſaid policy 
had been ſo ſubſcribed by the defendant, and the other perſons 
whoſe names are ſubſcribed thereto prior to the witneſs, ſub- 
ſcribed the ſame policy for the ſum of 200 J. and became an 
aſſurer to the ſaid Peter Baker and John Dawſon ; and that an 
action had been commenced againſt him at the ſuit of the plain- 
tiffs, and was then depending in his majeſty's court of the Bench 
at Meſtminſter, as ſuch ailurer for the ſaid 200 J. for and in re- 
ſpect of the ſaid loſs alleged in the declaration; and in which 
action the ſame queſtion was depending as in this action againſt 
the defendant; and that he expects to contribute to the expence 
of defending this action againſt the defendant. And alſo, that 
he, together with the defendant and ſeveral other under-writers 
upon the ſame policy, had filed a bill in equity in the court of 
Exchequer againſt the plaintiffs, for a diſcovery of divers matters 
reſpecting the policy and aſſurance, for the purpoſe of avoiding 
the ſame, and alſo praying to be relieved againſt the ſame; 
which bill in equity was then depending in the court of Ex- 
chequer. And thereupon the counſel for the plaintiffs, on behalf 
of the plaintiffs, did then and there, before the ſaid Chief Juſlice, 
object to the admiſſion of the ſaid George Bowden as a witneſs ; 
and did then and there inſiſt, that he was not a competent wit, 
neſs on behalf of the ſaid defendant upon the iſſue joined between 
the ſaid parties; whereupon the ſaid defendant and his attorney 
produced a releaſe duly executed by them to the ſaid George 
Botoden, of ail demands for any proportion or contribution of 


any coſts, either at law or in equity, to be paid by him the ſaid 


George Bowden ; and it was then and there offered, on the be- 
half of the defendant and the witneſs, by their attorney, to pay 


to the plaintiffs the colts of the ſuit in equity, and that they 


would, at their own expence, procure the bill in equity to be 
diſmiſſed as to them; but which offer the ſaid plaintiffs did not 
accept, alleging that the ſaid ſuit was ſtill depending, and 
there were other plaintiffs therein beſides the defendant and 
George Bowden ; whereupon the ſaid Chief Juſtice did then and 
there refuſe to- admit the evidence of the ſaid George Bowden 
ſo offered as aforeſaid. And the counſel for the defendant 
then excepted to the opinion of the Chief Juſtice ; inſiſting that 
the ſaid George Bowden was a competent witneſs for the defend- 
ant touching the matters in queſtion. The whole of this pro- 
ceeding appeared. on the bill of exceptions, which was tendered 
to 
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moved into this court by a writ of error, and errors aſſigned, it ——— 


was now argued by Chambre for the plaintiff in error, and Mead 
for the defendants, 

Arguments for the plaintiff in error: 

There ſeemed to be three objections to the competency of the 
witneſs : 1ſt, That he had a direct intereft in the ſuit, inaſmuch as 
he expected to contribute to the coſts of it. 2dly, That he had 
an intereſt in the queſtion put to him, as being an under- writer on 
the ſame policy. 3dly, That he had a collateral intereft, ariſing 
from his being a party to a ſuit in equity which might be 
affected by the deciſion of this ſuit. In anſwer to the firſt : 
primd facie every witneſs muſt be taken to be competent till the 
contrary appears; the plaintiff therefore ſhould have ſhewn ſome 
fact in this caſe to diſqualify the witneſs. It ſhould have been 
ſtated, that the witneſs was under /ome engagement to contribute 
to the coſts; whereas it only appears that he expeFed ſo to do, 
which may mean a voluntary act. But even if there were any 
objection on this head, it was entirely cured by the releaſe which 
was exccuted by both the defendant in the aCtion and his attor- 
ney. As to the ſecond objection; the general rule appears, 
from R. v. Bray (a), and Abrahams v. Bunn (b), to be, that a 
witneſs is competent unleſs he has an intereſt in the event of the 
ſuit ; though there are indecd exceptions to that rule, one of 
which is ſuppoſed to be, that of an under-writer on the ſame 
policy in any action brought on that policy. But it is not neceſ- 
ſary to contend here that this is not an exception to the rule, 
becauſe it does not apply to this witneſs. He was not originally 
an under-writer on the policy for himſelf, but ated as agent 
for the perſons for whom the policy was eſſected. And when 
he had diſcharged his duty as agent, he was a competent wit- 
neſs for each party: then he could not by any act of his own 
diveſt the parties of that right which they had in his teſtimony z 
ſtill leſs could he do this by any act in concurrence with the 
aſſured themſelves. In ſome caſes, even though a perſon has 
an immediate intereſt in the ſuit, he muſt be admitted a witneſs 
from neceſſity ; as where an agent of one perſon pays money ta 
another, the agent is actually intereſted in proving the payment, 
as he thereby diſcharges himſelf to his principal. And the ad- 
miſſion of this witneſs will not be productive of ſuch miſchievous 
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eonſequences as the rejection of his teſtimony ; becauſe, in con- 
tracts of this fort, much depends on the repreſentation of the 
broker. The third objection cannot be carried farther than the 
ſecond, becauſe it ariſes from the intereſt which he had acquired 
to himſelf by improperly ſubſcribing the policy after he had 
acted as an agent between the parties. Beſides, it has been 
repeatedly determined that it muſt be a direct, and not a conſe- 
quential intereſt only, to render a witneſs incompetent, Carter 
v. Pearce, ante, 1 vol. 163. ; and Bailey v. Wilſen, cited in Abra- 
Bams v. Bunn, And here it is to be obſerved, that this created 
no intereſt in the witneſs, nor even any bias on his mind; for 
this record could not affect the ſuit in equity. Here too the bill 
in equity could not have been afteCted by this verdict as againſt 
this witneſs, if it were obtained on his teſtimony alone : for as 
no man can recover on his own teſtimony, the court of equity 
would oblige him to make out his caſe on other evidence. At all 
events, the ſame anſwer may be given to this as to the firſt ob- 
jection, that it was done away by the offer at the trial to diſmiſs 
the bill as to him, and to pay all the coſts. In Goodtitle v. Wel- 
ford (a), where the deviſee in remainder of a copyhold eſlate was 
called to prove the ſanity of the teſtatrix, on his offering to re- 
leaſe all his intereſt to the heir at law, he was held to be a com- 
petent witneſs, although the heir at law refuſed to accept the 
releaſe. | 

Arguments for the defendants in error : 

Whatever inconvenience may ariſe to the public from 
brokers under-writing policies of inſurance in their own names, 
it muſt be remedied by the legiſlature : but the eſtabliſhed rules 
of evidence cannot be broken. Though Bowden might poſſibly 
have been a competent witneſs to ſome purpoſes, e. g. to prove 
the ſubſcription of any under-writer, becauſe he would ſpeak 
to that fact merely in his character of agent, yet he was incom- 
petent for the purpoſe for which he was called, namely, to prove 
ſomething in which he was equally intereſted with all the other 
under-writers. That intereſt was a fatal objection to his teſti- 
mony; and the Court will be the leſs inclined to over rule this 
objection, becauſe it was in the witneſs's power to have removed 
his incompetency by paying his ſubſcription. It was expreſsly 
determined in Rideut v. Jahnſon (5), that one under- writer can- 
not be a witneſs in an action between other parties on the ſame 
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policy. That rule has conſtantly prevailed ſince; and it ſhews, 
that if the witneſs be intereſted in the gue/#7on put to him, it is 
the ſame objection as if he were intereſted in the event of the ſuit. 
There is alſo another rule which would defeat the evidence of 
this witneſs, that a party ſhall not be permitted to give teſtimony 
to avoid an inſtrument which he himſelf has executed. This 
was ruled in Walton v. Shelly (a), where the witneſs was even 
called to ſpeak againſt his own intereſt ; and there the rule 
reſpecting under-writers was recogniſed. As to the intereſt 
which it is contended the other under-writers had acquired in 
Buwden's teſtimony ; that argument is entitled to little conſider- 
ation, for they muſt be all taken to have ſubſcribed at the ſame 
time; and the riſk and the intereſt of the parties are the ſame, 
And if the plaintiff's argument were to hold, it would become ne- 
ceſſary to conſider at what time the witneſs became intereſted : 
but it has always been held to be a ſufficient objection to a wit- 
neſs, that he is intereſted at the time of the trial, Otherwiſe 
the ſame argument would alſo apply to the caſe of commoners z 
and if one purchaſed his right of common a ſhort time previous 
to the trial, he might be examined to any matter that aroſe before 
he became intereſted ; ſince it might equally be ſaid, that the 
other commoners had acquired a right in his teſtimony, of 
which he could not deprive them by becoming a commoner 
himſelf. As to the caſe of Barlow v. Yowell (b), where Holt, 
Ch. J. ruled, that a perſon who made himſelf a party in intereſt 
after a plaintiff or defendant had an intereſt in his teſtimony, 
could not deprive them of the benefit of his teſtimony, as if he 
be a witneſs of a wager, and afterwards bet on the ſame matter : 
that only ſhews that, after the wager, he is a competent witneſs 
to prove the contract itſelf, but nothing more, For in Reſcons 
v. Williams (c), which was an action for money had and re- 
ceived againſt the defendant, in whoſe hands a wager had been 
depoſited by the plaintiff and another, it was held, that a perſon 
who laid the ſame wager was not a competent witneſs for the 
party on whoſe fide he betted. Now a policy of aſſurance may 
be conſidered as analogous to a wager, and each under-writer has 
the ſame ſort of intereſt which the better has in the caſe of a wager. 

Chambre, in reply. The caſe of Walton v. Shelly did not eſta» 
bliſh as a general poſition, that in no caſe can a witneſs be called 
to invalidate an inſtrument which he himſelf has figned ; for 
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in a caſe which happened ſoon afterwards at the ſittings, Bul. 


x, J. held, that the rule only extended to ſuch in/{ruments as are 
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negctiable ; ſo that it does not apply to a caſe like the preſent. 
But even if it were to be conſidered as a general rule, till the 
particular circumſtances of this caſe furniſh an exception to it. 
The caſe in Levinz is contrary to univerſal practice; and is an- 
ſwered by the rule laid down in Skinner, which is deciſive on 
this head. It makes no difference here whether the objection 
to this witneſs ariſes from his being intereſted in the gue/zon, or 
in the event of the cauſe ; ſince the releaſe diſcharged him from 
every intereſt in both. Beſides, he was rejected generally: now 
if he were competent to anſwer any queſtion, there muſt be judg- 
ment for the plaintiff in error. 

Lord KENTOoN, Ch. J.— After ſtating the caſe, ſaid, the queſ- 
tion is, Whether, under all theſe circumſtances, Bowden was or 
was not a competent witneſs? I premiſe with mentioning 
what was ſaid by Lord 1ansfield (a) on this ſubject, That “ the 
« old caſes upon the competency of witneſſes, have gone upon 
ot yery ſubtle grounds. But, of late years, the Courts have en- 
« deavoured as far as poſſible, conſiſtent with thoſe authorities, 
« to let the objeQion go to the credit, rather than to the compe- 
« tency of a witneſs.” And if the opinion of ſo great a judge 
ſtood in need of any ſupport, it would have it from the ſenti- 
ments of Lord Hardwicke, in the caſe of King v. Bray (b), who 
aid, that whenever a queſtion of this ſort aroſe on which a 
doubt might be raiſed, he was always inclined to reſtrain it to 
the credit, rather than to the competency of the witneſs, mak- 
ing ſuch obſervations to the jury as the nature of the caſe ſhould 
require. Now, fortified with two ſuch authorities as theſe, I 


have no ſcruple in declaring my concurrence that, wherever 


there are not any poſitive rules of law againſt it, it is better to 
receive the evidence of the witneſs, making nevertheleſs ſuch 
obſervations on the credit of the party as his ſituation requires. 
Then it is to be conſidered, What is the queſtion put to a wit- 
neſs on his voir dire? It is, Is he really intereſted in the cauſe ? 
Sometimes indeed the counſel enter into the detail, and aſk 
bow he is intereſted. But the general queſtion involves in it 
all the others, and amounts to this, Whether the tecord in that 
cauſe will affect his intereſt (c)? Upon that ground has the 
Cafe of commoners proceeded : it is very probable that in pre- 
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ſeriptive rights of common, other perſons living in the ſame ma- 
nor may have correſpondent rights : yet, unleſs the queſtion 
turns on a cuſſom equally beneficial to them all, the teſtimony of 
one muſt be admitted to prove his neighbour's right, But if the 
right be claimed under a c/fom that all the inhabitants of the pa- 
riſh ſhall have a right of common, all thoſe who fall under that 
deſcription are intereſted, becauſe the verdict in that cauſe may 
afterwards be uſed as evidence to eſtabliſh the ſame right in the 
reſt, | 

Now in this caſe, the objections made to this witneſs are re- 
ſolvable into the three mentioned by the plaintiff's counſel. 
Firſt, that he had a direct intereſt in the ſuit. It is true that he 
had an intereſt when he came into court to give his evidence by 
virtue of that engagement which he had made: but the bill of 
exceptions alſo ſtates that a releaſe was exccuted to him, which 
entirely removed that objection. The next objection is, that the 
witneſs was party to a ſuit in equity, and that eventually he 
might be liable to the coſts: but no perſon but the plaintiffs 
below could call on him for thoſe coſts ; now the defendant be- 
low and the witneſs offered that the bill ſhould be diſmiſſed as 
to them at their own coſts, which however was refuſed : but 
aſter ſuch a reſuſal, neither in juſtice or common ſenſe can we 
ſuffer thoſe parties to make the objeQion. Then the remaining 
objection is, that he was an underwriter on the ſame policy. I 
muſt acknowledge that there have been various opinions upon 
this ſubject, and that it is impoſſible to reconcile all the caſes. 
'Then we have only to conſider what are the principles and good 
ſenſe to be extracted from them all. I think the principle is this; 
if the proceedings in the cauſe cannot be uſed for him, he is a 
competent witneſs, although he may entertain wiſhes upon the 
ſubject, for that only gozs to his credit, and not to his compe- 
tency z as where he ſtands in the ſame ſituation with the party 
for whom he is called to give evidence, there is no doubt but 
that it may influence his teſtimony ; or where a father is giving 
evidence for the ſon : but this does not render him incompetent, 
and ſuch circumſtances are always open to obſervation. So here 
the witneſs might have had his wiſhes; his ſituation might have 
created an influence on his mind; but the queſtion ſtill is, 
whether he was a competent witneſs ? on the grounds I have 
already ſtated, I think he was. But there is alſo another reaſon 


for admitting the evidence of this witneſs, on the authority of the 
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or defendant has an intereſt in his teſtimony, he may not by this 
deprive the plaintiff or defendant of the benefit of his teſtimony, 
Then what was the ſituation of theſe parties? We muſt recol- 
Ie& that the broker, who effects the policy, is the witneſs whoſe 
teſtimony muſt be reſorted to by both parties in caſe of any diſ- 
pute. He afterwards ſigned the policy himſclf, which he could 
not have done without the concurrence of the aſſured themſelves, 
who had before entered into the contract with the defendant be- 
low through the medium of this broker; and therefore he was 
to be deprived of the benefit of his witneſs by the very act of the 
plaintiffs themſelves who objected to his teſtimony at the trial. 
Then it has been ſaid, that a perſon cannot be permitted to give 
evidence to invalidate an inſtrument which he himſelf has exe- 
cuted: but I cannot aſſent to that as a general propoſition ; tor 
I remember a caſe of a trial at the bar of this court (a), where all 
the ſubſcribing witneſſes to Mr. Jolliffe's will were permitted to 
give evidence of the inſanity of the teſtator at the time of making 
it. Now in that cafe they came to deſtroy the inſtrument which 
they had atteſted ; and though their teſtimony was ultimately 
diſcredited, yet no doubt was entertained reſpecting their com- 
petency. I therefore entirely agree with the diſtinction taken 
by my brother Buller, that where a perſon has figned a nego- 
tiable inſtrument he ſhall not be permitted to invalidate it by 
his teſtimony. But that is not the caſe here. However, theſe 
are only the ſmall points in the cauſe. And I again recur to 
that which is the principal ground of my opinion, namely, that 
the witneſs was not intereſted in the cauſe then depending, 
neither could the verdict by any poſſibility be produced by him 
in any ſubſequent ſuit, | 
ASHHURST, J.— There is ſo great a contradiction in deciſions 
reſpecting the boundaries of evidence, that 1 rather chooſe to 
give my opinion on the particular circumſtances of this caſe, than 
to lay down any general rule on the ſubject. The witneſs was 


called to prove that an under-writer on the ſame policy was not 


liable. Perhaps, in ordinary cafes, one under-writer cannot-be 
examined as a witneſs for or againſt another on the ſame policy : 
but the particular ſituation in which this witneſs ſtood makes a 
great diſlerence; for he had acted as the broker, and could not 
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by any act of bis own deprive either party of his teſtimony by 1789. 

his afterwards ſigning the policy. From the nature of his ſitua- — 

tion he mult be the beſt witneſs for many purpoſes; and if he — 

knew of any previous ſecret circumſtances which would invali- oy 

date the policy, he was committing a fraud on the reſt of the 

under-writers. And if we were to reject the teſtimony of this 

witneſs, it would be open to this further objection, that the af 

ſured might collude with the broker, after he had obtained other 

ſubſcriptions, and prevail on him to ſubſcribe the ſame policy, in 

order to deprive the under- writers of the benefit of his evidence. 
BULLER, J.— This cafe involves in it the queſtion which has 

been ſo repeatedly agitated in courts of law, What objections go 

to the credit, and what to the competency, 'of the witneſs ? than 

- which no queſtion is more perplexed. I believe it was firſt held 

in Ridout v. Jobnſon, that one under-writer cannot be a witneſs 

for another ; I have taken great pains (though without ſucceſs) 

to get the real ſtatement of that cafe, becauſe it may perhaps 

have been determined on its own particular circumſtances, 

However, in conſequence of that determination, judges at Nife 

Prius have frequently rejected under-writers as witneſſes ; nor 

is it extraordinary that at Nif Prius they ſhould have been 

guided by the only caſe upon the ſubject, without much examin- 

ation into the grounds of it. But it is neceſſary now to decide 

the queſtion in a more ſolemn manner. With regard to two of 

the objections which have been argued at the bar, they are 

not entitled to much conſideration, The firſt of them is, that 

the witneſs was intereſted, becauſe he was to contribute to the 

coſts ; the releaſe is a clear and deciſive anſwer to that. The 

other is, that he was liable to pay the coſts in the ſuit in equity; 

and the anſwer to that is, that he did every thing which he could to 

diſcharge himſclf from that objection, by offering to diſmiſs his 

bill at his own coſts. The caſe of Goodtitle v. Welford (a) ſnews, 

that if a perſon who is tendered as a witnefs does every thing in 

his power to get rid of any objection to his teſtimony, it ſhall 

not be competent to the other party, by an obſtinate refuſal, to 

prevent his being examined. Then the remaining and principal 

queſtion is, Whether this witneſs, having ſubſcribed this policy 

as an under-writer, has thereby rendered himſelf altogether in- 

competent ? becauſe, if he were competent to anſwer any queſ- 

tions, he ought not to have been rejected generolly. Then we 
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1789. muſt ſce whether, on this record, the fact to which he was re- 

w— quired to ſpeak might be ſuch as he was competent to anſwer. 

- ainf On the principle of neceſſity alone I think this witneſs ought to 

Bax, have been received. If the queſtion intended to be put to him 

POE: were as to any repreſentation made by him to the under-writers 

at the time of ſubſcribing, he muſt be admitted as a witneſs 

from neceſſity; for he was the only perſon who from the nature 

of the thing could ſpeak to that tranſaction, and as ſuch the 

under-writers had a right to call on him for his teſtimony. For 

it is ſcarcely poſſible that that which he alleged to the under- 

writers when they ſubſcribed could be proved by any other per- 

ſon. Beſides it is admitted, that if he had been called as an 

agent, he might have been examined: now un conflat but that 

was the caſe here; and as he was rejected generally, the judg- 

ment muſt be reverſed. On the general ground, whether one 

under-writer can be examined for another who has ſubſcribed 

the ſame policy, I incline to think there is no objection to his 

competency. When the caſe of Walton v. Shelly was argued 

here, I looked into all the caſes on the ſubject, and particularly 

into thoſe on this head, The Court, in that caſe, approved of 

what was laid down by Lord Hardwicke in R. v. Bray, that it 

was better to lean againſt objections to the competency, and to 

let them go to the credit of the witneſs. The true line I take 

to be this, is the witneſs to gain or loſe by the event of the cauſe ? 

Now this witneſs could not gain or loſe by the event of this 

cauſe, becauſ: the verdict could not be evidence either for or 

againſt him in any other ſuit. This has been likened to caſes 

where witneſſes have been rejected on the ground, that they 

ſhall not be permitted to invalidate inſtruments which they 

themſclves have ſigned : but the ground of that objection is, that 

it is holding out falſe credit to the world, and muſt be confined 

to negotiable inſtruments. If a perſon were permitted to ſet 

aſide ſuch an inſtrument, it would enable him to commit a fraud. 

But, for the reaſons which I have ſtated, I think this witneſs 

ought to have been received ; the conſequence of which is, that 

the judgment muſt be reverſed, and a venire de novo muſt iſſue 
returnable in this court. 

GRost, J.— With reſpect to the general queſtion, Whether | 
the witneſs's being intereſted in the gin put to him ſhall 
render him incompetent, as well as his being intereſted in the 
event of the ſuit ? I think it is better to narrow the objection to 

7 - thoſe 
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thoſe caſes where the wſtneſs is intereſted in the event of the 1789. 
cauſe. So much has already been ſaid on this ſubject, that I am 
ſatisfied with declaring my aſſent to the rule, that, unleſs the _ 
witneſs be intereſted in the event of the ſuit, he ſhall be admit- Barts, 
ted, except in thoſe exceptions which have been eſtabliſhed by 1 
ſolemn deciſions. On the other ground, that a witneſs ought to 

be received from neceſlity, I think this falls within the caſe cited 

of a wager 3 and whatever may have been ſaid in the caſe in 
Levinz, the caſe in Skinner is a clear authority to the general 

point. And that I find has been ſince adopted in another caſe 

of George v. Pearce, before Gould, J. who held that it was no 
objection to the competency of a witneſs, that he had laid a 

wager on the event of the cauſe : and that convinces me that 

Mr. J. Gould meant to follow the ſame rule which had been 


laid down by Lord Holt in the caſe in Skinner, So that the rule 


is, that a yerſon, in whoſe evidence another has gained an in- 
tereſt, ſhall not by his own act deprive the other of the benefit 
of his teſtimony. Now, in this caſe, the witneſs was the broker 
who effected the policy, and was the only perſon who could 
ſpeak to many facts material to the cauſe. Therefore, on this 
as well as on the other ground, I think he ought to have been 


admitted. And if he were competent io anſwer any queſtion, 
he ought not to have been rejected. 


Judgment reverſed, and a venire de novo awarded, 


Dax againſs SEXTON. Thurſday, 
Jan. 29th, 
T HIS was an action of treſpaſs vi et armis for beating the 1t the plain 
plaintiff's dog, whereby the dog was hurt, and the plaintiff uff in tref- 


loſt the uſe of him. Ihe defendant pleaded the general iſſue. — 


On the trial the plaintiff recovered 15. damages; and Lord — 
Keny:n, Ch. J. certified under the 43 Eliz. c. 6, that the da- dog, recover 


leſs than 
mages were under 405. 401. the 


Shepherd moved laſt Term for a rule to ſhew cauſe why the Judge may 


a certiſy un 
certificate ſhould not be ſet aſide, on the ground that the ſtatute der . 


only applied to thoſe actions which could be brought in the #3 1 


5 : to prevent 
county court, and that of courſe it did not extend to an action his recover- 


wi et armis, And a caſe of Delamette v. Dixon (a) was cited, in cons? ow 
damages. 
(a) Sittings aſter Mich. 27 C. 3. B. R. 


D 3 which 
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1789. which Buller, J., under an idea that the ſtatute had been under- 


— ſtood to be thus confined, refuſed to grant a certificate. 


_ Lord Kenyon, Ch. J. It ſeems to me that this caſe comes 
apunr 8 . 
Saz ren. Within the ſtatute, which extends to all perſonal actions, not 


being for any title of lands, nor for any battery. And, on the 
maxim exceptio probat regulam, it includcs all other actions vi et 
ar mit. It is true indeed that an action vi et armis cannot be 
brought in a county court : but there are other inferior courts 
which by charter have a power of trying actions v/ et armis. 
But, as ſome of the judges have entertained doubts upon the 
queſtion, take a rule to ſhew cauſe, 

Cauſe was to have been ſhewn this day, but 

The Court were extremely clear, on the authorities of Walker 
v. Robinſon (a), White v. Smith (ö), and Bartlet v. Robins c), 


that the ſtatute (d) extended to the preſent caſes; and they 
Diſcharged the rule. 


(a) 1 Wil. g3. 2 Kr. 1232. (3) Cited in 1 Will. 94. 

(c) 2 A 253. | 

(4) It has been bolden, that a certificate upon this ſtatute may be granted aſter 
the trial of the cauſe. Holland v. Core, Tr. 32 Geo. 2. C. B. Sayer on Coſts, 18. 


: ad 


Nagy, The KING againſt Thomas ForresT and Others, 
an. 291 . 


The pariſh- AY appeal was made to the quarter ſeſſions of Middlscx by 


_— = John Abrahams and two other perſons, on behalf of them- 


wp ſelves and the reſt of the pariſhioners of Saint Pancras, againſt 
O Are af» . . 
pointed, a warrant of appointment made by four juſtices of Thomas For- 


may appeal 
tothe be reſt, John Powell, and one Jones, to be overſeers of the poor of 


fons under that partth : and a ſpecial cafe was reſerved for the opinion of 


h 9 1 . 22 
. the Court. The appellants exhibited their petition and appeal, 


— 4 at ſetting forth that the pariſhioners of $7. Pancras had always 
of over. been accuſtomed to aſſemble in open veſtry on Tue/day in Eaſter 


ſeers. Wher . . . 
an at of Week, in purſuance of a notice given, for the purpoſe of return- 


ang ing proper perſons to the magiſtrates of the diviſion, to be by 
t ers - 
toro juſtices them appointed to the offices of church-wardens, overſeers, and 


= hows hve conitables. That there being three diviſions, with a ſeparate 
judic. al at, overſcer for each, and two or more perſons having always been 


they muſt . TE EY 
wine and Nominated for each diviſion, the pariſhioners had always pro- 


* it ceeded to make their election by voting; and on a return being 
A © 5 4 ; 0 , 
Therefore made by the veſtry-clerk of the proceedings to the magiſtrates, 


an appo.nt- 
ment of overſcers under 43 El. c. 2, ſigned by two juſtice; \.parately, is bad. 


they 
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they had invariably appointed ſuch perſons as had the ma- 1789. 
jority of votes. That on Tueſday in laſt Zafter week, a numberwa 
of pariſhioners attended, and fix perſons were put in nomina- — 
tion for the office of overſeer for the enſuing year: that there Fons 
appeared for one Hall 126, for Young 118, for Forreft ga, and _— — 
for Powell 79, votes; yet Jacob Leroux, Eſq. an acting magiſ- 
trate in that pariſh, who attended the veſtry and voted, without 
waiting for the return, ſigned a warrant appointing the ſaid 
Forreſt and Powell, together with one Jones, overſeers for the 
enſuing year; and then ſent ſuch warrant to three other juſtices, 
that they might ſign it; and who ſeparately ſigned the ſame at 
their reſpeCtive houſes. That the appointment ſo made in fa- 
your of the perſons in the minority, being in direct oppoſition 
to the uſual cuſtom in the pariſh, and without any cauſe, inaſ- 
much as Hall and Young were in every reſpect eligible to the 
office; and the warrant being alſo illegally ſigned; the peti- 
tioners conceived themſelves aggrieved, 
On hearing the appeal, it was objected by the reſpondents, 
that no ſuch appeal from pariſhioners, not included in the ap- 
pointment, lay; which objection was over-ruled. It was ad- 
mitted by the reſpondents, that the warrant was ſigned by one 
of the juſtices, and then ſent by him to the three other juſtices, 
who ſeparately figned the ſame at their reſpective houſes ; and 
that no two of them had figned it in the preſence of each other. 
Whereupon the court of ſellons vacated the order of the ſaid 
juſtices. 
A rule having been obtained to ſhew cauſe why the order of 
ſ{efhons tkould not be quaſhed, 
Erfkine aud Marrzat were now proceeding to ſhew cauſe in 
ſupport of the order of ſeſſions, but were ſtopped by the Court. 
Fielding and Garrow, contra, abandoned the queſtion relative 
to the uſage which was {tated in the caſe, becauſe it was in di- 
rect oppoſition to the 43 Liz. c. 2. but made two objections to 
the order of ſeſſions. iſt, 'L hat nobody but the perſon who was 
appointed overſecr could appeal under the 43 liz. c. 2. That 
no other line could be drawn, otherwiſe every pariſhioner might 
appeal, nd even upon ſeparate grounds; but it never could have 
been the intention of the Legiſlature to open ſuch a door to 
ktigation. 2dly, The appointment was good, notwithſtanding 
all the magiſtrates did not ſign it together. In the cafe of an 
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order of removal (a), where the juſtices are to examine into the 
facts and make an adjudication with reſpect to the ſettlement 
of the party to be removed, it is neceſſary that they ſhould act 
together, becauſe they form a court of judicature, and pronounce 
a judgment : but that is different from the preſent caſe, where 
the ſigning of the appointment is a mere miniſterial at. No 
examination of witneſſes takes place; and they merely approve 
of the nomination of the conſtables; which may be done as 
well when they are acting ſeparately as when they are together. 
Lord Kexyon, Ch. J.— Tlie clauſe in the 43 Elia. is con- 
ceived in the moſt general terms. It enacts that © / any perſon 
« ſhall find himſelf aggrieved, &c. he may appeal,“ Sc. A cafe 
may reaſonably be imagined to exiſt in which the pariſhioners 
would feel themſclves aggrieved by the appointment of over- 
ſeers, when we recollect the enormous ſums of money which are 
received for the relief of the poor; as, for inſtance, if the ma- 
giſtrates were to appoint perſons who were inſolvent. As to the 
other queſtion: perhaps at this time of day no great inconve- 
nience would follow from permitting the appointment to be 
made by a ſingle magiitrate. But we are to decide this queſtion 
on the ſtatute 43 £2. c. 2.; the firſt ſection of which expreſsly 
declares, that the overſcers ſhall be nominated by two or more 
juſtices of the peace, here, one ſhall be of the quorum. Now 
thoſe words are very material in the deciſion of a queſtion arifing 
upon this ſtatute, For though in modern times all the juſtices 
in the commiſſion (except one) are of the gucrum, yet at the 
time when that act paſſed, ſome perſons were ſelected on account 
of their ſuperior knowledge, and appointed to be of the quorum. 
However I do not wiſh to decide on that ſort of argument. 
But it is admitted that, in the caſe of orders of removal, they 
muſt act together, and for this reaſon, that they ſhould aſſiſt each 
other, and that the reſult of their conference ſhould be the 
ground of their determination, Now I cannot diſtinguiſh this 
caſe from that. This is not merely a miniſterial act; if it were, 
like ſigning a rate, that might perhaps vary the queſtion : but 
it is a judicial act, wherein the juſtices are to exerciſe a diſere- 
tion. And in order to make this a good appointment, the juf- 
tices ſhould have aQted together. With reſpect to the uſage 
which is ſtated in the caſe, no queſtion can be entertained 


(a) Vid. R. v. Inhabitants of Cu/n, &. Aldrvin's, Burr. S. C. 136, 
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about it. Becauſe as the ſtatute 43 Eliza. commenced in the 
time of legal memory, no uſage can prevail to oppoſe it. 
AsHHuRsT, J.—The juſtices, in appointing overſeers, do not 
act miniſterially ; the ſtatute has veſted a diſcretion in them, and 
they ſhould act together. And, it being a matter of diſcretion, 
they ſhould confer together for the purpoſe of a communication 
on the ſubject matter on which they are to determine: but this 
cannot be done when they are not together, and when no con- 
ference can take place. On the other point I agree with-my lord. 
Gnosk, J. (a)—The uſage which has been attempted to be 
ſet up in this caſe is contrary to the ſtatute, Neither can any 
doubt be entertained on the queſtion relative to the appeal. As 
to the other point, I agree that the juſtices ſhould be together 
when they ſign the appointment. This is not a mere miniſterial 


act; if it were, the juſtices would have nothing more to do than 


to conſirm the appointment preſented to them by the pariſhion- 
ers: but they are to exerciſe a diſcretion upon the ſubject. And 
the general rule is, that, when an act of parliament requires the 
concurrence of two magiſtrates, they ſhould both act together. 
This point has been determined not only in the caſe of orders of 
removal, but in orders of baſtardy alſo, in Billings v. Prim and 
another (5), in the court of Common Pleas. 

Rule diſcharged (c), 


{a) Mr. Juſtice Buller ſat this day for the Lord Chancellor. (5) 2 Bl. Rep. 1017, 
(-) Vid, R. v. The Inhabitants of Hamſta!! Redware, poſt, 380. 


Dor on the Demiſe of WAHREDON againff Lea, 


N ejectment for copyhold premiſes in Hertford/bire, a ſpecial 
verdict was found. And the queſtion aroſe on the will of 
Michael Lea, who ſurrendered to the uſe of his will, and after- 
wards, on the gth of December 1771, made his will, wherein he 
deviſed the premiſes to Thomas Lea and Edward Johnſton, 
and their heirs and aſſigns, to hold to them and their heirs, until 
Michael Lea, ſecond ſon of his nephew Thomas, then an infant 
of about thirteen years of age, ſhould attain the age of 24 years, 
on condition that they ſhould, out of the rents and profits, 
during all that time keep the buildings in repair. Item, he 
devifed unto Michael Lea, his great nephew, and to his heirs 
and 


41 
1789. 
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A deviſe to 
truſtees till 
A. ſhall at- 
tain the age 
of 24, and 
when he 
ſhall attain 
that age, to 
him in fee, 
gives him à 
veſted inte- 
reſt, Which 
will deſcend 
to his heirs, 
though he 
dic ocfore 
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and aſſigns for ever, when and fo ſoon as he ſhould attain his 
age of 24 years, the premiſes in queſtion, and directed the 
truſtees to ſurrender the premiſes accordingly. Michael Lea 
attained the age of twenty-one, but died under twenty-four, 
inteſtate, and without iſſue, leaving Thomas Lea, the defendant, 
his brother and heir at law. The leſſor of the plaintiff claimed 
under the heir at law of the deviſor. 

Morgan, for the plaintiff, contended that the words “ when 
« and ſo ſoon” operated as a condition precedent to Michael 
Lea's taking any intereſt under the deviſe ; and the event of his 
attaining the age of twenty-four not having happened, the con- 
dition was defeated, and conſequently his heir at law could take 
nothing, Theſe words have the ſame meaning as, * if Michael 
« Lea ſhall attain the age of twenty-four :” and “ if“ was 
expreſsly determined to raiſe a condition precedent, in Braun- 
ſword v. Edwards, 2 Vez, 243. 

Lambe, contra, was ſtopped by the Court. 

Lord Kenyon, Ch. J.— After ſtating the verdict The only 
queſtion is, Whether, in the event of Michael Lea's dying before 
he attained his age of twenty-four, this was a veſted intereſt in 
him, deſcendible to his heir at law; and, conſequently, whether 
a title is derived to the defendant, who claims under him ? 
And I conceive that there can be no doubt on this queſtion, It 
has been argued, that it depended on a condition precedent, and 
that not having happened, that the eſtate never veſted in Michael 
Lea. And certainly the conſequence contended for would fol- 
low, if this were a condition precedent, The only caſe cited in 
ſupport of it is that of Brown/word v. Edwards but it muſt be 
remembered that the words there are very different from the pre- 
fent. There it was, © if he ſhould attain the age of twenty- 
« one:“ but the words in this eafe only denote the time when 
the beneficial intereſt was to accrue. But this queſtion does not 
depend on argument merely; it has been ſettled ever ſince the 
time of Lord Cale. The firſt caſe on this ſubject is Boraftor's 
caſe (a); in which caſe the words are, * when my ſon ſhall at- 
« tain the age of twenty-one.” There the Court held, that the 
remainder was executed in the ſon immediately after the death 
of the teſtator, and that it did not reſt in contingency : and that 
the words then and when only denote the time when the re- 
mainder ſhall take effect in poſſeſſion; for when theſe adverbs 


(a) 3 Rep. 19. 
refer 
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refer to a thing which muſt of neceſſity happen, there they make 


no contingency. The ſame doctrine is to be found in Manfield 
v. Dugard (a), which caſe was directly ſimilar to the preſent. 
The laſt caſe on this ſubject is that of Gœadtitle dem. Hayward v. 
Whitby (5). That was a deviſe to truſtees in truſt to lay out the 
rents and profits of the deviſed premiſes for the ntaintenance and 
education of T. and J. Hayward (ſons of the teſtator's ſiſter), 
during their minorities, and when and as they ſhould reſpeCtively 
attain their ages of twenty-one, then to the uſe of the ſaid ſons of 
his filter and their heirs equally : one of the teſtator's nephews 
died under the age of twenty-one z and the queſtion was, Whe- 
ther, as he did not live till the time when the eſtate was to come 
into poſſeſſion, it was a veſted remainder? After argument, the 
Court decided that it was. And Lord Mansfield recognized Bo- 


_ Faſtor's caſe, and the caſe of Manfield and Dugard ; adding, that 


theſe words could not operate as a condition precedent, but as 
giving an abſolute intereſt in the fee, and denoting the time 
when the remainder was to take effect in poſſeſſion 3 and that 
the deviſe to the truſtees during the minorities of the nephews, 
was an exception out of the abſolute property deviſed to them. 
Theſe caſes are not to be diſtinguiſhed from the preſent, and 
therefore I think the defendant is entitled to judgment. 
ASHnvesT, J.— The whole queſtion depends on the particu- 
lar words of this deviſe. Had the deviſor uſed theſe words, 
« if Michael Lea ſhall attain the age of twenty-four,” that 
would have made it a condition precedent, and no intereſt would 
have veſted in him, unleſs he had attained that age. But here 
the deviſee's eſtate was to take effect in poſſeſſion when he ſhould 
att1in the age of twenty-four. And this is like the caſe of a 
legacy 1 be paid when the party attains the age of twenty-one; 
that is a veſted legacy: but if the legacy be to be paid if the le- 
gatee attain the age of twenty-one, it is not veſted. The caſe of 
Manjield v. Dugard is preciſely like the preſent. Therefore, on 
the authority of that and the two other caſes, this intereſt veſted 
immediately in Michael Lea, though he would not have been 
entitled to the poſſeſſion till he had attained the age of twenty- 
four. | 
Grosr, J. (c)--I can no more diſtinguiſh this caſe from that in 
Burrow, than Lord Mansficld could that from the caſe in Equity 


fa) 1 Ig. Caf. Ar. 195. Gilb. Fg. Rep. 36 S. C. (5) 1 Burr. 228. 
(c) Mr. J. H u was ſittins for the Lord Chanct llor. 
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1789, Caf. Abr. And this conſtruction is conſonant to the teſtator's 
intention; for otherwiſe, had Michael Lea left any iſſue, they 
Dor would not have taken any thing under the will: but it was un- 

, »4 doubtedly the teſtator's intention that Michael Lea and his 
children ſhould take the whole. And that was one reaſon 


relied on in the caſe in Burrow. 
Judgment for the defendant, 


— — — — 


Saturday, The KinG againſt The Inhabitants of Sr. Many 


an. 31ſt. 

* Wrsrrokr. 

A certiß- T HOMAS Pretty, Catherine his wife, and Elizabeth an! 
cate perſon g l 

cannot be James their children, were removed by an order of two 


under 3&g juſtices from Bradford to St. Mary's II gert, in Naliſbury, 


= HE both in tha county of J/ilzs, On appeal, the order was con- 
a — firmed, ſubject to the opinion of this Court on the following 


chargeable. caſe.— Eduard Pretty (the grandfather of the pauper Thomas 


5. Pretty), together with his wife and family, went to reſide in 
one 


the certifi- Bradford, under a certificate from the pariſh of St. Mary We/t- 


n fort in Malmſbury, dated June 21, 1714, acknowledging them 


ing together to be legal inhabitants of 8?. Mary Weſtport, and promiſing for 


portray themſelves and their ſucceſſors the churchwardens and over- 


come ſeers of the poor for the time being, that they would receiv? the 
chargeable 


(as if a te- ſaid Edward Pretty, with his wife and family, when they fhenld 


— be thereto requeſled, unleſs they or either of them ſhould obtain a 


— ba- legal ſettlement elſewhere. The paupers reſided together in 
rej, is no . . 1 

cauſe for re- Bradford under the certificate, till removed by the preſent order. 
133 Thomas, the elder ſon of the pauper Thomas Pretty, ſome years 


where relief ago married, took a houſe in the ſame pariſh, and reſided a-part 
tan and from his father's family. He is ſince dead, and has left an in- 


. fant ſon, John, who now lives with his mother in Bradford, and 

ſeparate is under the age of ſeven years. The paupers named in the 
u ; rom * * 

the father, order of removal never aſked or received any relief from Brad- 


1 fora, or became perſonally chargeable, unleſs the pauper Eliza- 


remove him beth, under the circumſtances herein-aſter ſtated, can be ſo con- 


1 ſidered: but Thomas Pretty the ſon, after the ſeparation above 


tres biving mentioned, aſked and received relief from Bradford during ſick- 
with him. 

But that pait of the family only which was chargeable was removeable. A certificate promiting 
to receive the paupers ven requeſted, means only when they ſhall be lczally requeſted, namely, 
being requeſted by two juſtices when the paupers become charge able. If it mcant to re- 
celve them before they became chargeable, it would be void under the 8 and 9 W. 3. c. 30., fora 
certificate is only binding when it is contormable to that Rane. 
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| neſs; and fince his death his infant ſon has not been maintain- 


ed by his grandfather the pauper, but relief has been applicd for 
by his mother for him, and occaſionally granted by Bradford for 
his ſupport. Thomas the grandfather knew that relief was ſo 
adminiſtered. The pauper Eliaabeth, at the time of her re- 
moval, was pregnant with a baſtard child, of which ſhe has 
ſince been delivered in St. Mary Weſtport, 

Bearcroſt, Durnferd, and Yorke, in ſupport of the order of ſeſ- 
ſions, contended, firſt, That the pariſh of Sz. Mary Weſtport were 
eſtopped by their own act to ſay they would not receive the pau- 
pers when required, according to the terms of their own con- 
tract: and, 2dly, That under the ſtatute of 8 and 9 V. 3. c. 30» 
the juſtices were warranted in removing the paupers, either on 


the ground of the relief which was given to the ſon and grand- 


ſon, or of the pregnancy of the daughter. Firſt, This may be 
ſupported as a contract at common law, independently of the 
certificate act entered into between the two pariſhes z by which 
the one, in conſideration that the other would permit the paupers 
to remain in their pariſh, undertook to receive them whenever 
they ſhould be required. It was a contract beneficial to both 
the one was benefited by the labour of the paupers in their pa- 
riſh; the other was relieved from the neceſſity of ſupporting 
them in caſe they could get no work, That certificates were not 
introduced by the 8 and 9 IV. 3. c. 30. is evident from the pre- 
amble of that act, which recites, “ that many poor perſons, who 
« are not able to give ſuch ſecurity as may be required upon their 
te coming to ſettle in any other place, are confined to their own 
« pariſhes,” &c. And though they were not obligatory on the 
pariſh to which they were given, yet if ſuch pariſh conſented to 
receive a pauper under ſuch an engagement, it was binding on 
the pariſh granting it. A certificate derives no additional force 
from the 8 and 9 W. 3. as againſt the pariſh granting it: that 
itatute only made it compulſory on the pariſh to which it was 
given, to receive the pauper till a particular event. The atten- 
tion of the Legiſlature ſeems to have been directed to the pariſh 
ty which the certificate was given, rather than to that by which 
it was granted. The act did not invalidate certificates which 
had been voluntarily given, and acted under with the conſent of 
all parties; it only created and enforced other certificates, which 
before that ſtatute were not compulſory. Neither can it be ob- 
jected, that the undertaking is void on the ground that the pa- 
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1789. riſh officers of $7. Mary Meſport exceeded their authority, be- 


cauſe a certificate, which was not ſtrictly warranted by the cer- 
tificate act, was enforced in R. v. Ty/lock (a). But, 2dly, con- 
ſidering this as a common certificate, the juftices were warranted 
in removing the paupers, either on the ground of their having 
received relief, or of the pregnancy of the daughter. It has 
never yet been determined, whether the whole of a certificated 
family may or may not be removed on account of relief being 
given to one. In R. v. Framlingham (b) indeed, Afton, J. in- 
clined to think they could not: but that was a mere extrajudicial 
opinion; for as the certificate perſon had gained a ſettlement in 
the certificated pariſh by taking a tenement of 10 J. per annum, 
it became unneceſſary to determine the other queſtion. There 
being then no authority againſt it, on principle it may be con- 
- tended, that the relief which in this caſe was in ſact granted to 


the ſon and grandſon, was in ef: given to the grandfather ; for 


by the 43 El. c. 2. /. 7. the father, ſon, and grandſon, are reci- 
procally bound to maintain each other. 'This therefore was re- 
lief adminiſtered to the grandfather, ſince it relieved him from 
the neceſlity of ſupporting the ſon and grandſon; and it is im- 
material whether he received it in perfor, or through the medium 
of his children. In Walton v. Spark (c), an action of debt was 
brought on a bond, conditioned to ſave a pariſh harmleſs from 
John Gaſtin, his wife and children: the defendant pleaded that 
the pariſh was not damnified; to which the plaintiff replied, 
that Ze/eph, the ſon of h, became poor, and that two juſtices 
made an order that the pariſh ſhould pay 2 5. per week for the 
maintenance of 7% , his wife and children; by virtue whereof 
the overſeer paid 2 5. for one week, and that 8 d. part thereof, 
was for the maintenance of Joſeph. The defendant rejoined, 
that Foſeph was able to maintain himſelf, traverſing that 8 d. 
was paid for the maintenance of Jz/eph 3 to which the plaintiff 
demurred. And the Court held, that the traverſe was imma- 
terial; that the wife and children of Fe/ephb were part of his fa- 
mily, and relief for them was relief for him ; and judgment was 
given for the plaintiff, If then this was relief given to the 
grandfather, the whole family was removeable by the 8 and g 
W. Z. c. 30. ,. 1. which enables the juſtices to remove the per- 
ſon who aſks relief, and gig or her children. And it makes no 
difference whether or not the whole of a certificated family live 


(a) Pete. 392. (% Burr, &. 0 75². (c) Comb. 320. 
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ander the ſame roof; for here they all lived in Bradford, under 
the faith of one certificate; their reſidence there was protected by 
ene and the ſame inſtrument ; they went there only on the con- 
dition of not bringing a charge upon the pariſh : that con- 
dition is entire, and whether one part or another of the family 
received relief, it was equally a breach of that condition. The 
pregnancy of the daughter with a baſtard was alſo another ground 
of removal: for as a baſtard is ſettled where born, it became 
abſolutely neceſſary to remove her from Bradford, in order to 
avoid that charge being brought upon them. In R. v. Newing= 
ton (a), Lord Mansfield, in defining the nature of a certificate, 
ſaid, ** a certificate by the pariſh, from which the pauper goes 
to another, is an indemnity to that other pariſh from the con- 
« ſequences of permitting him to reſide there.“ If then the daugh- 
ter were not removeable when pregnant with a baſtard, a certi- 
ficate, ſo far from being an indemnity to Bradford, would protect 
the certificated perſon when bringing a brthen upon the pariſh, 
Jekyll, contra. As to the firſt point; this has been contended 
to be a contract between the two pariſhes independently of the 
certificate act: but whatever force ſuch an inſtrument might 
have had before that ſtatute, it can have none ſince, unleſs it 
follow the preciſe form preſcribed by it. And if it be not valid 
as a certificate under the act, it cannot be ſupported, ſince the 
officers who ſigned it had no authority to bind the pariſh of VA. 
fort, Conſidering this then as a common certificate, the paupers 
were irremoveable, becauſe they were not chargeable. Then it 
has been argued, that this is a cenſtructiue relief of the grand- 
father: but the Court will not extend by conſtruction the ſtatute 
of the 8 9. 3. c. 30., which was paſſed to protect the reſi- 
dence of poor perlons in other pariſhes, who could find no em- 


the family of a certificated perſon aſking relief may be removed, 
yet only thoſe perſons are thereby intended who dwell under 
the ſame roof with the head of the family, and are part of his 
eſtabliſhment. But here the ſon was clearly emancipated, and 
was himſelf the head of a new ſtock. The opinion of Afton, J. 
in R. v. Framlingham, is deciſive that thoſe only who are actually 
chargeable can be removed. Neither can the caſe of Walton v. 
Spark govern this; for there the whole family reſided together; 
but here the reverſe of it is expreſsly ſtated. And with reſpect 


(a) Arte, 1 vol. 356. 
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firſt be made the ſubject of an order of juſtices, who are to in- 
quire into his ability. As to the circumſtance of the daughter's 
being pregnant; all the caſes agree, that a certificate perſon can 
only be removed when he becomes actually chargeable ; whereas 
this at the moſt was but a probability of her becoming ſo. 
Litchfield, on the ſame fide, was ſtopped by the Court. 

Lord KENVON, Ch. J.— Although this certificate is not in the 
uſual form, yet, as far as it relates to the queſtion now before us, 
it muſt be conſidered as a common certificate, And the ſingle 
queſtion is, Whether theſe perſons who haye been removed can, 
in the fair ſenſe of the words, be ſaid to have been actually 
chargeable to the pariſh of Bradford ? Now it is negatived by 
the caſe, that any of theſe parties received relief in perſon. But 
it is contended that they were virtually relieved, becauſe the fon 
and the grandſon both received relief. But it muſt be obſerved, 
that at that time they were not members of the family of the 
pater-familias now removed; they lived apart from him, and 
formed another family of themſelves, Then it has been ſaid, 
that a burthen has been thrown upon the pariſh by the relief of 
the ſon and grandſon, and therefore that the grandfather was vir- 
tually chargeable, becauſe the 43 Flix. requires fathers and grand- 
fathers to ſupport their children and grandchildren. But that 
propoſition haſtens to a concluſion too ſoon ; Yor by that ſtatute 
they are not in al events to maintain their grandchildren, &'., 
but only when they are of ſufficient ability, Now the juſtices 
are the proper judges of that ability; and the grandfathers, &. 
are only to be called upon by an order of juſtices. There is an- 
other ſection in the certificate act (a), which throws ſome light 
upon this ſubject: that directs that every perſon who receives 
relief, and the wife and children of ſuch perſon, cohabiting in the 
ſame houſe, ſhall wear a badge on the ſhoulder : this therefore is 
a ſtrong legiſlative interpretation of what is meant by the word 
« family” in that act; and it would be a very harſh conſtruction 
of that Jaw, to ſay that the grandfather; when his ſon and grand- 
ſon, who lived in a different houſe from him, received relief, 
could have been badged, or, as mentioned in the latter part of the 
ſame clauſe, ſent to the workhouſe. So that, on the fair con- 


(a) 889,3. c. 30. f. 2. 
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' AruQion of this act of parliament, none of the perſons removed 
by this order can be ſaid to have been chargeable, And even 


preſent : there, the condition of the bond, which was to in- 
demnify the pariſh againſt the perſon therein named and his 
children, was broken. Then as to the circumſtance of the 
daughter being with child ; it is univerſally ſettled that that is 
not a ſufficient ground for the removal of a certificate perſon (a). 
Perhaps it is rather a hard cafe, and we might wiſh the law to 
be otherwiſe in ſome inſtances. But indeed it is to be conſi- 
dered that, though the woman was pregnant, nn conſlat that 
the child would be a baſtard : and though it was probable, yet 
it was not certain, that any burthen would have fallen on the 
pariſh, for ſhe might have been married before ſhe was brought 
to bed. 

ASHHURST, ].—No doubt ariſes from the particularity of 
this certificate; for the promiſe by the certifying pariſh to 
receive the paupers when they ſhall be thereto requeſted, can 
only be taken to mean when they ſhould be /egally requeſted. 
Now the perſons mentioned in the certificate had a right to reſide 
in Bradford under it till they became chargeable, when only the 
certifying pariſh could legally be requeſted to receive them. 
Then the queſtion is, Whether or not any of the perſons removed 
aCtually became chargeable in ſuch a way as to warrant the 
pariſh of Bradford in removing them? Now it does not appear 
that any of them fall within that deſcription, For as to the 
pregnancy of the daughter, it has been repeatedly determined, 
that a certificate perſon cannot be removed as being /ike/y to be- 
come chargeable, but ſuch perſon muſt be arally chargeable : 
and in ſuch an inſtance as this the charge may be prevented by 
marriage. 'Then as to the relief which was given to the ſon 
and grandſon; it ſeems to me that that was not a ſufficient 
ground to remove the grandfather and his family living under 
a ſeparate eſtabliſhment. Bur it has been ſaid that the grand- 
father was bound to maintain his ſon and grandſon : that is 
true under circumſtances, but then he mult be of ſufficient ability 
and called upon by an order. Now here the relief was not 
given on the application of the grandfather ; and in order to 
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extend the conſequences of this relief to him, the pariſh ſhould 
have firſt called upon him, when if he had refuſed, alleging his 
inability, it might have perhaps been tantamount to a relief of the 
grandfather, But as it appears here, we cannot ſay that it was 
a neceſſary act of the pariſh ; it was a voluntary one; and per- 
haps the grandfather, if he had been applied to, might have re- 
lie ved the ſon and grandſon. 

GRoss, J. (a)—The firſt queſtion ariſes on the effect of the 
certificate. Although that is different from the common form, 
yet I have no doubt in ſaying that it can have no other opera- 
tion than what it derives from the 8 & g IV. 3. c. 30. If it 
had, it would go a great way to defeat that ſtatute. For that 
act directs that a certificate, given in the terms therein pre- 
ſcribed, ſhall oblige the pariſh granting it to receive the perſons 
therein mentioned when they ſhall become chargeable; and that 
then they ſhall be removed. But this is an undertaking to re- 
ceive the perſons mentioned in it when they ſhould be thereto re- 
queſted ; which is directly contrary to the ſtatute. Therefore I 
think this is void, unleſs it be conſidered as a certificate within the 
at. The next queſtion is, Whether that which is ſtated in the 
order of removal be true, namely, that the paupers were actually 
chargeable? Now that is negatived by the caſe, which ſtates 
that they were nat in fa chargeable, unleſs we can ſay that they 
were ſo in law. Although this queſtion has never been expreſsly 
decided, I agree with the opinion delivered by Mr. J. Afton, who 
was particularly converſant with this branch of the law; and, 
notwithſtanding it was extra-judicial, I cannot help paying a great 
reſpect to the opinion of ſo able a judge, If the whole of a cer- 
tificated family were removeable becauſe one of them only became 
actually chargeable, it would be attended with great inconveni- 
ence. As, for inſtance, if there were three or four young men 
in the family who were able by their induſtry to procure a com- 
petent maintenance, and their ſiſter became chargeable, it would 
be againſt the ſpirit of the act to make that a ground for remor- 
ing them all. And I think the intent of the act will be fully an- 
ſwered by determining, that when any one of the certificated 
family becomes chargeable, he only ſhall be removed : any other 
determination would defeat the true purpoſes of the act. Then 
as to the pregnancy of the daughter ; no caſe has been cited to 
ſhew that a perſon under ſuch circumſtances can be removed: 
and I think ſhe was not removeable on that account, 

Both orders quaſhed. 


(a) Mr. Juſtice Buller vras fitting for the Lord Chancellor, 
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PasLey and Another againſt FREEMAN. 


HIS was an action in the nature of a writ of deceit; to 
T which the defendant pleaded the general iſſue, And after 
a verdict for the plaintiffs on the third count, 
in arreſt of judgment. 

The third co 
Jaſepb Freeman, afterwards, to wit, on the 21ſt day of February 
in the year of our Lord 1787, at London aforeſaid, in the pariſh 
and ward aforeſaid, further intending to deceive and defraud 
the ſaid John Poſley and Edward, did wrongfully and de- 
ceitfully encourage and perſuade the ſaid John Paſley and 
Edward, to ſell and deliver to the ſaid Jchn Chriſtopher Falch 


divers other goods, wares, and merchandizes, to wit, 16 other 


bags of cochineal of great value, to wit, of the value of 2634 /. 


groun 
an acti 


51 
1789. 
—— 


A falſe af- 
firmation, 
made by the 


a motion was made defendant 


with intent 


to defraud 
t was as follows: “ And whereas alſo the ſaid the plain- 


tiff, Where - 
by the 
plaintiff re 
ceives da- 
mage, is the 
d of 
on 
upon the 
caſe in the 
nature of 
deceit. In 
ſuch an ac- 
tion, it is 


not neceſſa. 


162. 1 d. upon truſt and credit ; and did for that purpoſe then ry that the 


and there falſely, deceitfully, and fraudulently, aſſert and afhrm 
to the ſaid John Paſley and Edward, that the ſaid John Chriſ- 
topher then and there was a perſon ſafely to be truſted and given 
credit to in that reſpect; and did thereby falſely, fraudulently, 
and deceitfully, cauſe and procure the ſaid John Paſley and Ed- 
ward to ſell and deliver the ſaid laſt-mentioned goods, wares, 
and merchandizes, upon truſt and credit, to the ſaid John Chriſ- 
topher ; and in fact they the ſaid John Paſley an] Edward, con- 
fiding in and giving credit to the ſaid laſt-mentioned aſſertion and 
afhrmation of the ſaid Joſeph, and believing the ſame to be true, 
and not knowing the contrary thereof, did afterwards, to wit, 
on the 28th day of February in the year of our Lord 1787, at 
London aforeſaid, in the pariſh and ward aforeſaid, ſell and de- 
liver the ſaid laſt-mentioned goods, wares, and merchandizess 
upon truſt and credit, to the ſaid Fohn Chriſtepher whereas in 
truth and in fact, at the time of the ſaid Joſeph's making his 
ſaid laſt-mentioned aſſertion and affirmation, the ſaid John Chri. 
topher was not then and there a perſon ſafely to be truſted and 
given credit to in that reſpect, and the ſaid Jh well knew the 
ſame, to wit, at London aforeſaid, in the pariſh and ward afore- 
ſaid. And the ſaid John Paſtey and Edward further ſay, that 
the ſaid John Chriſtopher hath not, nor hath any other perſon 
on his behalf, paid to the ſaid John Paſley and Edward, of 
either of them, the ſaid ſum of 2634/. 165. 1 d. laſt mentioned, 

E 2 or 


defendant 


ſhould be 
benefited by 
the deceit, 
or that he 
ſhould col- 
lude with 


13. 
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or any part thereof, for the ſaid laſt- mentioned goods, wares, 


— and merchandizes ; but on the contrary the ſaid John Chriſto- 


paste 
againſt 


FxrzMaxe money laſt mentioned, 


ber then was, and ſtill is, wholly unable to pay the ſaid ſum of 
or any part thereof, to the ſaid John 
Paſley and Edward, to wit, at London aforeſaid, in the pariſh 
and ward aforeſaid ; and the ſaid John Poſley and Edward aver 


that the aid Foſeph ſalſely and fraudulently deceived them in 


this, that at the time of his making his ſaid laſt- mentioned aſ- 
ſertion and affirmation, the ſaid John Chriſtopher was not a per- 
ſon ſafely to be truſted or given credit to in that reſpect as afore- 
ſaid, and the ſaid Fo/eph then well knew the ſame, to wit, at 
Londen aforeſaid, in the pariſh and ward aforeſaid ; by reaſon of 
which ſaid laſt- mentioned falſe, fraudulent, and deceitful aſſer- 
tion and affirmation of the ſaid 7o/eph, the ſaid John Paſley and 
Eduard have been deceived and impoſed upon, and have wholly 
loſt the ſaid laſt- mentioned goods, wares, and merchandizes, 
and the value thereof, to wit, at London aforeſaid, in the pariſh 
and ward aforeſaid; to the damage,“ &c. 

Application was firſt made for a new trial, which, after argue 
ment, was refuſed ; aud then this motion in arreſt of judgment. 
Wood argued for the plaintiffs, and Ruſſel! for the defendant, in 
the laſt Term: but as the Court went ſo fully into this ſubjec 
in giving their opinions, it is unneceſſary to give the arguments 
at the bar, 

The Court took time to conſider of this matter, and now deli- 
vered their opinions /eriatim. 

GRrosx, J. pon the face of this count in the declaration, no 
privity of contract is ſtated between the parties. No conſider- 
ation ariſes to the defendant; and he is in no ſituation in which 
the law conſiders him in any truſt, or in which it demands 
from him any account of the credit of Falch. He appears not 
to be intereſted in any tranſaction between the plaintiffs and 
Falch, nor to have colluded with them; but he knowingly aſ- 
ſerted a falſehood, by ſaying that Fach might be ſafely entruſted 
with the goods, and given credit to, for the purpoſe of in- 
ducing the plaintiffs to truſt him with them, by which the 
plaintiffs loft the value of the goods. Then this is an action 
againſt the defendant for making a falſe affirmation, or telling a 
ie, reſpecting the credit of a third perſon, with intent to deceive, 
by which the third perſon was damnified ; and for the damages 

11 ſuffered, 


2 1 45 


# action upon the caſe analogous to the old writ of deceit. 


= which is miſrepreſented : 
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fuffered, the plaintiffs contend that the defendant is anſwer- 

able in an action upon the caſe, It is admitted, that the action 
is new in point of precedent : but it is inſiſted that the law re- 
cogniſes principles on which it may be ſupported. The prin- 
ciple on which it is contended to lie is, that wherever deceit 
or falſehood is practiſed to the detriment of another, the law will 
give redreſs. This propoſition I controvert ; and ſhall endea- 
your to ſhew, that in every caſe where deceit or falſehood is prac- 
tiſed to the detriment of another, the law will not give redreſs ; 
and I ſay that by the law, as it now ſtands, no action lies againſt 
any perſon ſtanding in the predicament of this defendant for the 
falſe affirmation ſtated in the declaration. If the action can be 
ſupported, it muſt be upon the ground that there exiſts in this 
caſe, what the law deems damnum cum injurid. If it does, I 
admit that the action lies; and I admit that upon the verdict 
found, the plaintiffs appear to have been damnified. But whe- 
ther there has been injuria, a wrong, a tort, for which an ac- 
tion lies, is matter of law. The zort complained of is the falſe 
affirmation made with intent to deceive ; and it is ſaid to be an 
When 
this was firſt argued at the bar, on the motion for a new trial, I 


= confeſs I thought it reaſonable that the action ſhould lie: but, on 
looking into the old books for caſes in which the old action of 
2 | deceit has been maintained upon the falſe affirmation of the de- 
fſendant, I have changed my opinion. The caſes on this head 
5 are brought together in Bro. Tit. Deceit, pl. 29. & in Fitz. 
Ar. I have likewiſe looked into Danvers, Kitchins, and Co- 


myns; and I have not met with any caſe of an action upon a falſe 


W affirmation, except againſt a party to a contract, and where there 


is a promiſe, either expreſs or implied, that the fact is true, 
and no other caſe has been cited at 


the bar. Then if no ſuch caſe has ever exiſted, it furniſhes a 


ſtrong objection againſt the action, which is brought for the 
WE firſt time for a ſuppoſed injury, which has been daily committed 
for centuries paſt ; for I believe there has been no time when 
men have not been conſtantly damnified by the fraudulent miſ- 
WE repreſentations of others: and if ſuch an action would have lain, 


there certainly has been, and will be, a plentiful ſource of li- 


5 tigation, of which the public are not hitherto aware. A va- 
iety of caſes may be put; ſuppoſe a man recommends an eſtate 


E 3 10 


_ 
1789. 


— 
Paztry 


againſt 


FazxMAN. 


. ˙ 33 


— — 8 
ADL ICE DIS —— — —— 
— — 2 —— 


$4 
1789. 


PasLLY 
againſt 


CASES ixn HILARY TERM 


to another, as knowing it to be of greater value than it is; when 
the purchaſer has bought it, he diſcovers the defect, and ſells the 
eſtate for leſs than he gave; why may not an action be brought 


Fxzzxan. for the loſs upon any principle that will ſupport this action? 


And yet ſuch an action has never been attempted. Or, ſuppoſe 
a perſon preſent at the ſale of an horſe aſſerts that he was his 
borſe, and that he knows him to be ſound and ſure-footed, 
when in fact the horſe is neither the one or the other; accord. 
ing to the principle contended for by the plaintiffs, an action 
lies againſt the perſon preſent as well as the ſeller; and the 
purchaſer has two ſecurities. And even in this very caſe, if the 
action lies, the plaintiffs will ſtand in a peculiarly fortunate 
predicament, for they will then have the reſponſibility both of 
Falch and the defendant, And they will be in a better ſituation 
than they would have been if, in the converſation that paſſed be. 
tween them and the defendant, inſtead of aſſerting that Falch 
might ſafely be truſted, the defendant had ſaid, * if he do not 
« pay for the goods, I will:“ for then undoubtedly an action 
would not have lain againſt the defendant. Other and ſtronger 
caſes may be put of actions that muſt neceſſarily ſpring out of 
any principle upon which this can be ſupported, and yet which 
were never thought of till the preſent action was brought. Upon 
what principle is this act ſaid to be an injury? The plaintifts ſay, 
on the ground that, when the queſtion was aſked, the defendant 
was bound to tell the truth. 'There are caſes, I admit, where 
a man is bound not to miſrepreſent, but to tell the truth : 
but no ſuch caſe has been cited, except in the caſe of con- 
tracts; and all the caſes of deceit for mis- information may, it 
ſeems to me, be turned into actions of afſumpſit. And fo far 
from a perſon being bound in a caſe like the preſent to tell the 
truth, the books ſupply me with a variety of caſes in which 
even the contracting party is not liable for a miſrepreſent- 
ation. There are caſes of two ſorts, in which, though a 
man is deccived, he can maintain no action. The firlt claſs 
of caſes (though not analogous to the preſent) is, where the 
affirmation is that the thing ſold has not a defect which is a 
viſible one: there the impoſition, the fraudulent intent, is ad- 
mitted, but it is no fert. The ſecond head of caſes is, where 
the altirmation is (what is called in ſome of the books) a nude 
aſſertion; ſuch as the party deceived may exerciſe his own 

judgment 
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jadgment upon; as where it is matter of opinion, where he 1789. 
may make inquiries into the truth of the aſſertion, and it be. — 
comes his own fault from laches that he is deceived. 1 Ro. F axaint 
Abr. ot. Yelv. 20. 1 Sid. 146. Cro. Jac. 386. Bayly v. Fazamanx: 
Merrel. In Harvey v. Young, Yelv. 20. J. S., who had a term 

for years, affirmed to J. D. that the term was worth 150 J. to 

be ſold, upon which F. D. gave 150/., and afterwards could 

not get more than 100 J. for it, and then brought his action: 

and -it was alleged that this matter did not prove any fraud, for 

it was only a naked aſſertion that the term was worth ſo much, 

and it was the plaintiff's folly to give credit to ſuch aſſertion. 

But if the defendant had warranted the term to be of ſuch a 

value to be ſold, and upon that the plaintiff had bought it, ic 

would have been otherwiſe ; for the warranty given by the de- 

fendant is a matter to induce confidence and truſt in the plain- 

tiff. This caſe, and the paſſage in 1 Ro. Abr. 101. are recog- 

niſed in 1 Sid. 146. How then are the caſes? None exiſt, in 

which ſuch an action as the preſent has been brought; none, in 

which any principle applicable to the preſent caſe has been laid 

down to prove that it will lie; not even a dictum. But from 

the caſes cited, ſome principles may be extracted to ſhew that it 

cannot be ſuſtained : 1ſt, That what is fraud, which will ſup- 

port an action, is matter of law. 2dly, That in every caſe of a 
fraudulent miſrepreſentation attended with damage, an action 

will not lie even between contracting parties, Jdly, That if the 
aſſertion be a nude aſſertion, it is that ſort of miſrepreſentation, 

the truth of which does not lie merely in the knowledge of 

the defendant, but may be inquired into, and the plaintiff is 

bound ſo to do; and he cannot recover a damage which he has 

ſuffered by his laches. Then let us conſider how far the facts 

of the caſe come within the laſt of theſe principles. The miſ- 
repreſentation flated in the declaration is reſpecting the credit 

of Falch ; the defendant afferted that the plaintiffs might ſafely 

give him credit: but credit to which a man is entitled is matter 

of judgment and opinion, on which different men might form 
different opinions, and upon which the plaintiffs might form 

their own ; to miſlead which no fact to prove the good credit 

of Falch is falſely aſſerted. It ſeems to me therefore that any 
aſſertion relative to credit, eſpecially where the party making 

it has no intereſt, nor is in any colluſion with the perſon re- 


ſpecting whoſe credit the aſſertion is made, is like the caſe in 
E 4 Yelverton 
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1789, Yelverton reſpecting the value of the term. But at any rate it is 

——— not an aſſertion of a fact peculiarly in the knowledge of the de- 
| + 5-9-4 ſendant. Whether Fa/ch deſerved credit depended on the opi- 
| Fatzmax. nion of many; for credit exiſts on the good opinion of many, 
if i Reſpecting this, the plaintiffs might have inquired of others, 
ö who knew as much as the defendant; it was their fault that 
they did not, and they have ſuffered damage by their own laches. 
It was owing to their own groſs negligence that they gave cre- 
dence to the aſſertion of the deſendant, without taking pains to 
ſatisfy themſelves that that aſſertion was founded in fatt, as in 
the caſe of Bayly v. Merre/. J am therefore of opinion, that 
this action is as novel in principle as it is in precedent, that it 
is againſt the principles to be collected from analogous caſes, 
and conſequently that it cannot be maintained, 

BuiLER, J.—The foundation of this action is fraud and de— 
ceit in the defendant, and damage to the plaintiffs. And the 
queſtion is, Whether an action thus founded can be ſuſtained in 
a court of law? Fraud without damage, or damage without 
fraud, gives no cauſe of action; but where theſe two concur, an 
action lies. Per Crele, J. 3 Bui. 95. But it is contended, that 
this was a bare naked lie; that, as no colluſion with Falch is 
charged, it does not amount to a fraud: and, if there were any 
fraud, the nature of it is not ſtated. And it was ſuppoſed by 
the counſel who originally made the motion, that no action 
could be maintained, unleſs the defendant, who made this falſe 
aſſertion, had an intereſt in ſo doing. I agree that an action 
cannot be ſupported for telling a bare naked he ; but that I de- 
fine to be, ſaying a thing which is falſe, knowing or not know- 
ing it to be ſo, and without any deſign to injure, cheat, or de- 
ccive, another perſon, Every deceit comprehends a lie; but a 
deceit is more than a lie on account of the view with which it 
is pracliſed, it's being coupled with ſome dealing, and the injury 
which it is calculated to occaſion, and does occaſion, to another 
perſon. Deccit is a very extenſive head in the law; and it will 
be proper to take a ſhort view of ſome of the caſes which have 
exiſted on the ſubject, to ſee how far the courts have gone, and 
what are the principles upon which they have decided. ] lay out 
of the queſtion the caſe in 2 Cre. 196., and all other caſes 
which rehate to ſrechold intereſts in lands: for they go on the 
ſpecial reaſon that the ſeller cannot have them without title, and 
the buyer is at his peril to ſee it. But the caſes cited on the part 
of 
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of the defendant, deſerving notice, are Yelv. 20. Carth. 90. 1789. 
Salt. 210. The ſirſt of theſe has been fully ſtated by my brother 


Greſe ; but it is to be obſerved that the book does not affect to 


give the reaſons on which the Court delivered their judgment: Faxznan 


but it is a caſe quoted by counſel at the bar, who mentions what 
was alleged by counſel in the other caſe, If the Court went on 
a diſtinction between the words warranty and affirmation, the 
caſe is not law: for it was rightly held by Holt, C. J. in the ſub- 
ſequent caſes, and has been uniformly adopted ever ſince, that an 
aſlirmation at the time of a ſale is a warranty, provided it appear 
on evidence to have been fo intended. But the true ground of 
that determingtion was, that the aſſertion was of mere matter of 
judgment and opinion; of a matter of which the defendant had 
no particular knowledge, but of which many men will be of 
many minds, and which is often governed by whim and caprice. 
Judgment or opinion, in ſuch caſe, implies no knowledge, And 
here this caſe differs materially from that in Yelverton + my 
brother Gre/e conſiders this aſſertion as mere matter of opinion 
only; but I differ from him in that reſpect. For it is ſtated on 
this record, that the defendant knew that the fact was falſe. The 
caſe in Yelv. admits, that if there had been fraud, it would have 
been otherwiſe, The caſe of Crofe v. Gardner, Carth. go. 
was upon an affirmation that oxen, which the defendant had in 
his poſſeſſion, and fold to the plaintiff, were his, when in truth 
they belonged to another perſon. The objeCtion againſt the 
action was, that the declaration neither ſtated that the defendant 
aeceitfully fold them, or that he ne them to be the property of 
another perſon; and a man may be miſtaken in his property 
and right to a thing without any fraud or ill intent. Ex conceſſis 
therefore, if there were fraud or deceit, the action would lie; 
and knowledge of the falſehood of the thing aſſerted is fraud 
and deceit. But notwithſtanding theſe objections, the Court 
held that the action lay, becauſe the plaintiff had no means of 
knowing to whom the property belonged but only by the poſ- 
ſeſhon. And in Cro. Fac. 474. it was held, that affirming 
them to be his, knowing them to be a ſtranger's, is the offence, 
and cauſe of action. The caſe of Medina v. Stoughton (a), in 
the point of deciſion, is the ſame as Croſſe v. Gardner: but 
there is an obiter dictum of Holt, Ch. J., that where the ſeller 
of a perſonal thing is out of poſſeſſion, it is otherwiſe, for there 


(a) Salk. 210, 


may 
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1789. may be room to queſtion the ſeller's title, and caveat emptor in 


ſuch caſe to have an expreſs warranty, or a good title. 'This 


Pasr.zy diſtinction by Holt is not mentioned by Lord Raym. 593. who 
. reports the ſame caſe: and if an affirmation at the time of ſale 


be a warranty, I cannot feel a diſtinction between the vendor's 
being in or out of poſſeſſion. The thing is bought of him, and 
in conſequence of his aſſertion : and if there be any difference, 
it ſeems to me that the caſe is ſtrongeſt againſt the vendor when 
he is out of poſſeſſion, becauſe then the vendee has nothing but 
the warranty to rely on. Theſe caſes then are ſo far from being 
authorities againſt the preſent action, that they ſhew that, if 
there be ſraud or deceit, the action will lie; and that know- 
ledge of the falſchood of the thing aſſerted is fraud and 
deceit, Colluſion then is not neceſſary to conſtitute fraud. In 
the caſe of a conſpiracy, there muſt be a colluſion between two 
or more to ſupport an indictment : but if one man alone be 
guilty of an offence, which, if practiſed by two, would be the 
ſubject of an indictment for a conſpiracy, he is civilly liable in 
an aCtion for reparation of damages at the ſuit of the perſon 
injured. That knowledge of the falſehood of the thing aſſerted 
conſtitutes fraud, though there be no colluſion, is further 
proved by the caſe of Ri/ney v. Selby, Salk. 211. where, upon 
a treaty for the purchaſe of an houſe, the defendant fraudulently 
affirmed that the rent was 30 J. per annum, when it was only 
201. per annum, and the plaintiff had his judgment ; for the 
value of the rent is a matter which lies in the private knowledge 
of the landlord and tenant, and if they affirm the rent to be 
more than it is, the purchaſer is cheated, and ought to have a 
remedy for it, No colluſion was there ſtated, nor does it ap- 
pear that the tenant was ever aſked a queſtion about the rent, 
and yet the purchaſer might have applied to him for inform- 
ation; but the judgment proceeded wholly upon the ground that 
the defendant knew that what he aſſerted was falſe. And by 
the words of the book it ſeems that, if the tenant had ſaid the 
ſame thing, he alſo would have been liable to an action. If ſo, 
that would be an anſwer to the objection, that the defendant in 
this caſe had no intereſt in the aſſertion which he made. But 
I ſhall not leave this point on the dictum or inference which may 
be collected from that caſe. If A. by fraud and deceit cheat 
B. out of 1000 J., it makes no difference to B. whether A., or 
any other perſon, pockets that 1000 J. He has loſt his money, 

and 
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undd if he can fix fraud upon A., reaſon ſeems to ſay that he has 


$9 


178g. 


a right to ſeek ſatisfaction againſt him. Authorities are not —— 
wanting on this point. 1 Rall. Abr. 91. pl. 7. If the vendor : again 
affirm that the goods are the goods of a ſtranger his friend, and Fazznan, 


that he had authority from him to ſell them, and upon that B. 
buy them, when in truth they are the goods of another, yet if 
he ſell them fraudulently and falſely on this pretence of autho- 
rity, though he do not warrant them, and though it be not 
averred that he ſold them knowing them to be the goods of the 
ſtranger, yet B. ſhall have an action for this deceit. It is 
not clear from this caſe, whether the fraud conſiſted in having no 
authority from his friend, or in knowing that the goods belonged 
to another perſon : what is ſaid at the end of the caſe only 


f proves that falſely and fraudulently are equivalent to knowingly. 


If the firſt were the fact in the caſe, namely, that he had no 
authority, the caſe does not apply to this point: but if he had 
an authority from his friend, whatever the goods were ſold for 
his friend was entitled to, and he had no intereſt in them. But 
however that might be, the next caſe admits of no doubt. 
For in 1 Ro. Abr. 100. pl. 1. it was held, that if a man acknow- 
ledge a fine in my name, or acknowledge a judgment in an action 
in my name of my land, this ſhall bind me for ever; and 
therefore I may have a writ of deceit againſt him who acknow- 
ledged it. So if a man acknowledge a recognizance, ſtatute- 
merchant, or ſtaple, there is no foundation for ſuppoſing that 
in that caſe the perſon acknowledging the fine or judgment 
was the ſame perſon to whom it was ſo acknowledged. If that 
had been neceſſary, it would have been ſo ſtated z but if it were 
not ſo, he who acknowledged the fine had no intereſt in it. 
Again, in 1 Ro. Abr. gs. J. 25. it is ſaid, if my ſervant leaſe 
my land to another for years, reſerving a rent to me, and to 
perſuade the leſſee to accept it, he promiſe that he ſhall enjoy 
the land without incumbrances; if the land be incumbered, 
Sc. the leſſee may have an action on the caſe againſt my ſervant, 
becauſe he made an expreſs warranty, Here then is a caſe in 
which the party had no intereſt whatever. The ſame caſe is 
reported in Cro. Jac. 425., but no notice is taken of this point; 
probably becauſe the reporter thought it immaterial whether 
the warranty be by the maſter or ſervant. And if the warranty 
be made at the time of the ſale, or before the ſale, and the ſale 
is upon the faith of the warranty, I can ſee no diſtinction be- 
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tween the caſes. The giſt of the action is fraud and deceit, and 
if that fraud and deceit can be fixed by evidence on one who had 
no intereſt in his iniquity, it proves his malice to be the greater. 
But it was objected to this declaration, that if there were any 
fraud, the nature of it is not ſtated : to this the declaration itſelf 
is fo direct an anſwer, that the caſe admits of no other. The 
fraud is, that the defendant procured the plaintiffs to ſell goods 
on credit to one whom they would not otherwiſe have truſted, 
by aſſerting that which he knew to be falſe. Here then is 
the fraud, and the means by which it was committed; and it 
was done with a view to enrich Falch by empoveriſhing the plaine 
tiffs, or, in other words, by cheating the plaintiffs out of their 
goods, The cafes which I have ſtated, and Sid. 146., and 
1 Keb. 5 22., prove that the declaration ſtates more than is neceſ- 
ſary; for fraudulenter without ſcient, or ſciens without fraudulen- 
ter, would be ſufficient to ſupport the action. But, as Mr. J. 
Twiſden ſaid in that caſe, the fraud muſt be proved. The aſſer- 
tion alone will not maintain the action; but the plaintiff muſt 
go on to prove that it was falſe, and that the defendant knew it 
to be ſo: by what means that proof is to be made out in evi- 
dence necd not be ſtated in the declaration. Some general ar- 
guments were urged at the bar, to ſhew that miſchiefs and incon- 
veniencies would arife if this action were ſuſtained; for if a man, 
who is aſked a queſtion reſpecting another's reſponſibility, heſi- 
tate, or is ſilent, he blaſts the character of the tradeſman : and 
if he ſay that he is inſolvent, he may not be able to prove it. 
But let us fee what is contended for: it is nothing leſs than 
that a man may aſſert that which he knows to be falſe, and 
thereby do an everlaſting injury to his neighbour, and yet not 
be anſwerable for it. This is as repugnant to law as it is to 
morality. Then it is ſaid, that the plaintiffs had no right to aſk 
the queſtion of the defendant. But I do not agree in that; for 
the plaintiffs had an intereſt in knowing what the credit of 
Falch was. It was not the inquiry of idle curioſity, but it was 
to govern a very extenſive concern, The defendant undoubt- 
edly had his option to give an anſwer to the queſtion, or not : 
but if he gave none, or ſaid he did not know, it is impoſſible for 
any court of juſtice to adopt the poſſible inferences of a ſuſpicious 
mind as a ground for grave judgment, All that is required of 
a perſon in the defendant's ſituation is, that he ſhall give no an- 
ſwer, or that if he do, he ſhall anſwer according to the truth 75 

far 
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far as he knows. The reaſoning in the caſe of Coggs v. Barnard 189. 
which was cited by the plaintiffs' counſel, is I think very ap- 
plicable to this part of the caſe. If the anſwer import inſolvency, "= 
it is not neceſſary that the defendant ſhould be able to prove thut Fazanas, 
inſolyency to a jury; for the law protects a man in giving that 
anſwer, if he does it in confidence and without malice. No 
action can be maintained againſt him for giving ſuch an anſwer, 
unleſs expreſs malice can be proved. From the circumſtance of 
the law giving that protection, it ſeems to follow, as a neceſſary 
conſequence, that the law not only gives ſanction to the queſtion, 
but requires that, if it be anſwered at all, it ſhall be anſwered 
honeſtly. There is a caſe in the books, which, though not 
much to be relied on, yet ſerves to ſhew that this kind of con- 

duct has never been thought innocent in Wefminſter Hall. In 
R. v. Gunſton, 1 Str. 583. the defendant was indicted for pre- 
tending that a perſon of no reputation was Sir J. Thornycraft, 
whereby the proſecutor was induced to truſt him; · and the Court 
refuſed to grant a certiorari, unleſs a ſpecial ground were laid 
for it. If the aſſertion in that caſe had been wholly innocent, 
the Court would not have heſitated a moment. How indeed an 
indictment could be maintained for that, I do not well under- 
ſtand ; nor have I learnt what became of it. The objeCtion to 
the indictment is, that it was merely a private injury: but that is 
no anſwer to an action. And if a man will wickedly aſſert that 
which he knows to be falſe, and thereby draws his neighbour 
into a heavy loſs, even though it be under the ſpecious pre- 
tence of ſerving his friend, I ſay aufes talibus iftis non jura ſubs 

ferviunt. RE ob 

' ASHHURsT, J.—The objection in this caſe, which is to 
third. count in the declaration, is, that it contains only a bare 
aſſertion, and does not ſtate that the defendant had any intereſt, 
or that he colluded with the other party who had. But I am 
of opinion that the action lies notwithſtanding this objection. 

It ſeems to me that the rule laid down by Croke, J. in Baily v. 
Merrell (a), is a ſound and ſolid principle, namely, that fraud 
without damage, 'or damage without fraud, will not found an 
action; but where both concur, an action will lie. The prin- 
ciple is not denied by the other Judges, but only the application 
vt it, becauſe the party injured there, who was the carrier, had 
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1789. the means of attaining certain knowledge in his own power; 1 
namely, by weighing the goods; and therefore it was a fooliſh 5 

Parity credulity againſt which the law will not relieve. But that is 
Fazanan, not the caſe here, for it is expreſsly charged that the defendant 
knew the falſity of the allegation, and which the jury have found 

to be true; but non conflat that the plaintiffs knew it, or had 

any means of knowing it, but truſted to the veracity of the de- 
fendant, And many reaſons may occur why the defendant might 

know that fact better than the plaintiffs; as if there had before 

this event ſubſiſted a partnerſhip between him and Falch, which 

had been diſſolved : but at any rate it is ſtated as a fact that he 

knew it. It is admitted that a fraudulent affirmation, when 

the party making it has an intereſt, is a ground of action; as in 

Riſney v. Selby (a), which was a falſe affirmation made to a 
purchaſer as to the rent of a farm which the defendant was in 

treaty to ſell to him. But it was argued that the action hes not 

unleſs where the party making it has an intereſt, or colludes 

with one who has. I do not recollect that any caſe was cited 

which proves ſuch a poſition ; but if there were any ſuch to be 

found, I ſhould not heſitate to ſay that it could not be law ; for 

I have ſo great a veneration for the law as to ſuppoſe that no- 

thing can be law which is not founded in common ſenſe or 
common honeſty. For the giſt of the action is the injury done ts 

the plaintiff, and not whether the defendant meant to be a gainer 

by it: what is it to the plaintiff whether the defendant was 

or was not to gain by it; the injury to him is the ſame. And it 

ſhould ſeem that it ought more emphatically to lie againſt him, 

as the malice is more diabolical, if he had not the temptation of 

gain. For the ſame reaſon, it cannot be neceſſary that the de- 
fendant ſhould collude with one who has an intereſt, But if 
colluſion were neceſſary, there ſeems all the reafon in the world 

to ſuppoſe both intereſt and colluſion from the nature of the act; 

for it is to be hoped that there is not to be found a diſpoſition ſo 
diabolical as to prompt any man to injure another without benefit- 

ing himſelf, But it is ſaid, that if this be determined to be law, 

any man may have an action brought againſt him for telling a lie, 

by the crediting of which another happens eventually to be in- 

jured. But this conſequence by no means follows; for in order 

to make it actionable, it muſt be accompanied with the circum- 

ſtances averred in this count, namely, that the defendant, « in- 


(a) Salk, 211. 
13 « tending 
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« tending to deceive and defraud the plaintiffs, did deceitfully 1789. 
i encourage and perſuade them to do the act, and for that pur 
&« poſe made the falſe affirmation, in conſequence of which Pattzr 


ainff 


« they did the act.“ Any lie accompanied with thoſe circum» Fazzuane 


ſtances I ſhould clearly hold to be the ſubject of an action: but 
not a mere lie thrown out at random without any intention of 
hurting any body, but which ſome perſon was fooliſh enough 
to act upon; for the quo animo is a great part of the giſt of 
the action. Another argument which has been made uſe of is, 
that this is a new caſe, and that there is no precedent of ſuch 
an action. Where caſes are new in their principle, there I 
admit that it is neceſſary to have recourſe to legiſlative inter- 
poſition in order to remedy the grievance : but where the cafe 
is only new in the in/farce, and the only queſtion is upon the 
application of a principle recognized in the law to ſuch new caſe, 
it will be juſt as competent to courts of juſtice to apply the 


principle to any caſe which may ariſe two centuries hence as it 


was two centuries ago: If it were not, we ought to blot out of 
our law books one fourth part of the cafes that are to be found 
in them. The ſame objection might in my opinion have been 
made with much greater reaſon in the caſe of Coggs v. Barnard ; 
for there the defendant, ſo far from meaning an injury, meant a 
kindneſs, though he was not ſo careful as he ſhould have been 
in the execution of what he undertook. And indeed the prin- 
Ciple of the caſe does not, in my opinion, ſcem ſo clear as that 
of the caſe now before us, and yet that caſe has always been 
received as law, Indeed one great reaſon perhaps why this 
aCtion has never occurred may be that it is not likely that ſuch 
a ſpecies of fraud ſhould be practiſed unleſs the party is in ſome 
way intereſted. Therefore I think the rule for arreſting the 
judgment ought to be diſcharged. 

Lord Kenyon, Ch. J.—I am not deſirous of entering very 
fully into the diſcuſſion of this ſubject, as the argument 
comes to me quite exhauſted by what has been ſaid by my 
brothers. But ſtill I will ſay a few words as to the grounds 
upon which my opinion is formed. All laws ſtand on the beſt 
and broadeſt baſis which go to enforce moral and ſocial duties. 
Though indeed it is not every moral and ſocial duty the negle& 
of which is the ground of an action. For there are, which are 
called in the civil law, duties of imperfe& obligation, for the 
enforcing of which no action lies. There are many caſes where 
the 
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1789. the pure effuſion of a good mind may induce the performance 
— of particular duties, which yet cannot be enforced by municipal 
Paster laws. But there are certain duties, the non-performance of 
riss. which the juriſprudence of this country has made the ſubject of 
a Civil action. And I find it laid down by the Lord Ch. B. 
Compns (a), that “ an action upon the caſe for a deceit lies 
when a man does any deceit to the damage of another,” He 

has not, indeed, cited any authority for this opinion; but his 
opinion alone is of great authority; ſince he was conſideted by 

his cotemporaries as the moſt able lawyer in Weſtminſter Hall. 

Let us, however, conſider whether that propofition is not ſup- 

ported by the invariable principle in all the cafes on this ſub- 

jet, In 3 Bulſtr. 95. it was held by Creke, J. that “ fraud 
without damage, or damage without fraud, gives no cauſe of 

a ion: but where theſe two do concur, there an action lieth.“ 

It is true, as has been already obſerved, that the judges were of 
opinion in that caſe that the action did not lie on other grounds, 

But conſider what thoſe grounds were. Dodderidge, J. ſaid, 

« if we ſhall give way to this, then every carrier would have an 

action upon the caſe : but he ſhall not have any action for this, 
becauſe it is merely bis own default that he did not weigh it.” 
Undoubtedly where the common prudence and caution of man 

are ſuſſicient to guard him, the law will not protect him in his 
negligence. And in that caſe, as reported in Crs, Tac. 386. 

the negligence of the plaintiff himſelf was the cauſe for which 

the Court held that the action was not maintainable. Then 

how does the principle of that caſe apply to the preſent ? There 

are many fituations in life, and particularly in the commercial 

world, where a man cannot by any diligence inform himſelf of 

the degree of credit which onght to be given to the perſons with 

whom he deals; in which caſes he muſt apply to thoſe whoſe 
ſources of intelligence enable them to give that information. The 

law of prudence leads him to apply to them, and the law of 
morality ought to induce them to give the information required. 

In the caſe of Bulſirode the carrier might have weighed the goods 
himſelf: but in this caſe the plaintiffs had no means of knowing 

the ſtate of Falc/'s credit but by an application to his neigh- 

bours. The ſame obſervation may be made to the cafes cited 

by the defendant's counſel reſpecting titles to real property. For a 

perſon does not have recourſe to common converſations to know 


(a) Cm. Dig. Tit. 4 Aion upon the cafe for a deceit,” A. 1. 


the 
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the title of an eſtate which he is about to purchaſe: but he may 
inſpect the title deeds 3 and he does not uſe common prudence 
if he rely on any other ſecurity. In the caſe in rode the 
Court ſeemed to conſider that damnum and injuria are the grounds 
of this action; and they all admitted that, if they had exiſted in 
that caſe, the action would have lain there; for the reſt of the 
judges did not controvert the opinion of Croke J. but denied 
the application of it to that particular caſe. Then it was con- 
tended here that the action cannot be maintained for t-lling a 
naked lie: but that propoſition is to be taken /% modo, If, 
indeed, no injury is occaſioned by the lie, it is not actionable: 
but if it be attended with a damage, it then becomes the ſubject 
of an action. As calling a woman a whore, if ſhe ſuſtain no 
damage by it, is not actionable: but if ſhe loſe her marriage by 
it, then ſhe may recover ſatisfaction in damages. But in this 
caſe the two grounds of the action concur : here are both the 
damnum et injuria. The plaintiffs applied to the defendant 
telling him that they were going to deal with Falch, and de- 
firing ro be informed of his credit, when the defendant fraudu- 
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lently, and knowing it to be otherwiſe, and with a deſign to de- 


ceive the plaintiffs, made the falſe aſhrmation which is ſtated on 
the record, by which they ſuſtained a conſiderable damage. Then 
can a doubt be entertained for a moment but that this is inju- 
rious to the plaintiffs ? If this be not an injury, I do not know 
how to define the word. Then as to the loſs, this is ſtated in 
the declaration, and found by the verdict. Several of the words 
ſtated in this declaration, and particularly “ fraudulenter,” did 
not occur in ſeveral of the caſes cited. It is admitted that the 
defendant's conduct was highly immoral, and detrimental to 
ſociety. And ] am of opinion that the achion is maintainable 


on the grounds of deceit in the defendant and injury and loſs 
to the plaintiffs, 
Rule for arreſting the judgment diſcharged, 


—— ———— 
SYMMONS againſt Kxox. 


DET on bond in 11619 l 13s. 4d. dated the 14th July 
1784. The defendant (after praying oyer of the bond 
and of the condition, which was that the bond ſhould be void 


Tueſ oy, 
Fb. 4th. 


In an action 
on a bond, 

the defend. 
ant muſt ſet 
torth in tie 


plea what is really due on the bond, before he is intitlid to ſet off any croſs demand under 


8 Geo. 2 c. 24. . g. and ſuch averment is traverſable (a). 


(a) It is traverſable, though laid under a videlicet. Grimavecd v. Barrit, poft. 6 vol. 460. 
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1789, on payment of 5089/. 11s, 8d. with lawful intereſt on tlie 
— 25th of March then next) pleaded as follows: that at the time 
2 — 1 of exhibiting the bill of the ſaid ohn there was juſtly and truly 

Knox. due and owing to the ſaid John, en the condition of the ſaid writ- 

ing obligatory, for principal and intereſt, the ſum of 580g J. 11 5. 
8 d. and no more, to wit, at Weſlminſter aforeſaid in the county 
aforeſaid ; and that the ſaid John now is, and on the day of ex- 
hibiting the bill of the ſaid John was, indebted to the ſaid William 
in more money than is remaining due to the ſaid John by vir- 
tue of the (aid writing obligatory ; and concluded with a ſet-off 
in the common form. The plaintiff replied that at the time of 
exhibiting the bill of the ſaid John there was and yet is juſtly and 
truly due and owing to the ſaid John from the ſaid William, upon 
and by virtue of the ſaid writing obligatory and. the condition 
thereof, for principal and intereſt, a larger ſum of money than the 
ſaid ſum of 5809 /. 115. 8 d. in the ſaid plea mentioned, to 
wit, the ſum of 6930 J. 35. 9 d.; concluding to the country. 
To this replication the defendant demurred: and ſhewed for 
cauſe that the plaintiff in and by his replication attempted to put 
in iſſue a matter wholly immaterial, and therein traverſed a fact, 
whereon no certain or material iſſue could be taken ; and hath 
not in and by his replication traverſed, or denied, or confeſſed, 
the only fact in the plea, whereon a certain or proper iſſue could 
be taken; and becauſe the replication was in various other 
reſpects defective, informal, c. 
" Baldwin, in ſupport of the demurrer. This queſtion æriſes 
on the 8 Geo. 2. c. 24. /. 5. which gives the plea of ſet-off, 
where the demand on either fide accrues by bond; and which 
directs that judgment ſhall be entered for no more than ſhall 
appear to be due to the plaintiff after one debt is ſet againſt the 
other. 'The material iſſue, therefore, to be tried is, whether the 
plaintiff's demand on the defendant exceeds that which the de- 
tendant has on him : and it is immaterial to take iſſue on the 
exact ſum due from the defendant to the plaintiff. For if the 
parties were to go to trial on ſuch an iſſue, and the plaintiff 
proved that only one fhilling more was due to him, the 
defendant would be deprived of the benefit of the ſtatute, even 
though his demand exceeded that of the plaintiff. And no 
inconvenience can ariſe from this practice, becauſe the act 
directs that judgment ſhall only be entered up for ſo much as 
is really and juſtly due, 
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| Dambier, contra. The ſtatute expreſsly requires that the 
fum which is juſtly and truly due ſhall be pleaded in bar, in 
which plea ſhall be ſhe wn how much is truly and juſtly due on 
either fide. If then it be neceſſary to aver that ſomething is due 
on the bond, the particulars of that averment are neceſſary, And 
the meaning of the ſtatute is that, in caſe the defendant ſets off 
a bond debt, the plaintiff may know the amount of the defend» 
ant's claim; or that, in caſe the defendant ſets off to a debt 
due to the plaintiff ariſing on a bond, he may know how much 
the defendant admits. If the defendant were not to ſet forth the 
true ſum, the plaintiff would go to trial ignorant of what was 
to be proved by the defendant, which was the very thing againſt 
which the ſtatute meant to provide. Then if this be a material 
averment; it is traverſable; for if the plaintiff were not to tra- 
verſe it in his replication, he would be taken to have admitted 
it. And it is ſo material, that, unleſs the defendant avers what 
is truly and juſtly due, he is not intitled under the ſtatute to ſet 
off at all. But whatever may be the general conſtruction of this 
ſtatute, the particular manner of pleading this plea has made 
the averment material, and conſequently traverſable. The plea 
ſtates that the defendant was indebted to the plaintiff, on the 
bond, in 5809 J. 115. 8d. and no more, without laying it under 
a videlicet; in conſequence of which ic became neceſſary to 
deny it in the replication, otherwiſe the plaintiff would have 
been bound by that preciſe ſum. In Durſton v. Tuthan (a), 
where the declaration ſtated that, in conſideration that the plain - 


tiff would buy of the defendant 45 ſheep for 547. 11 5s. 6d., the 


defendant undertook and promiſed that they were ſound, the 
plaintiff proved the price to be 54 J. 12. 6d. Buller, J. held 
the variance to be fatal, becauſe the ſum was not laid under a 
videlicet ; and nonſuited the plaintiff, The defendant in this caſe 
has alſo added the words “ and no more,” which the ſtatute does 
not require, but which make the traverſe the more neceſſary. 
Lord Kenyon, Ch. J.—I own I form an opinion on this ſub- 
ject with great diffidence. This is an action brought on a 
bond, in which caſe the ſtatute ſays that, if the defendant wiſhes 
to ſet off a croſs demand againſt the plaintiff, he muſt firſt tate 
in his plea what is really due on the bond : the defendant then 
in this caſe, being furniſhed with the means of aſcertaining th: 


(a) Taunton Sp. Afſ. 1788. cer. Buller, J. 
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extent of the demand upon the bond, ſtates that ſuch a ſun 
only is due; and, having thus complied with the requiſition of 
the ſtatute, ſets off a croſs demand. And the queſtion is, whether 
the plaintiff is bound to admit that that is the extent of his de- 
mand. Now if he does not deny it in his replication, he admits it: 
it therefore became neceſſary for the plaintiff to traverſe it; for, 
if the plaintiff were to go to trial only on the iſſue, whether his 
demand did or did not exceed the defendant's, great injuſtice 
might be done. And it ſeems to me that there is reaſon in requir- 
ing that the exact ſum ſhould be pleaded, becauſe the purpoſe of 
pleading is to reduce the matter to a point. Here too the ſum 
is not pleaded under a widelicet : and it has been long ſettled that 
where any thing is laid un ler a videlicet, the party is not con- 
cluded by it; but he is, where there is no videlicet. It would, 
therefore, be very hard on this plaintiff if he were bound by the 
ſum, which the defendant has ftated not under a videlicet, with- 
out having an opportunity of traverſing it. 

ASHHURST, J.— There is a manifeſt diſtinction between this 
ſtatute, and that of the 2 Geo. 2. c. 22. For this act expreſsly 
requires that the deſendant ſhall ſet forth the preciſe ſum which 
is due on the bond, before he can be permitted to ſet off his 
demand. And therefore we are precluded by the ſtatute from 
conſidering this on the ſame footing with ſimple contract debts, 
The form of pleading under a videlicet, where the party does not 
mean to be concluded by the ſum ſtated, ſhews that, where it is 
not ſo pleaded, he is bound by the preciſe ſum pleaded. Now 
here the defendant pleaded that a certain ſum was due to the 
plaintiff on the bond, and mere, which would have concluded 
the plaintiff, if he had not traverſed it in his replication. 

GRosE, J.— (a) If the two ſtatutes 2 Geo. 2. c. 22. and 
8 Geo. 2. c. 24. be conſidered and compared together, there will 
be found to be no diſſiculty in this queſtion. By the former 
act the defendart was permitted to ſet off his demand againſt the 
plaintiff, either by pleading it, or by giving it in evidence un- 
der the gencral iſſue with notice. But as it was conceived that 
the words * mutual debts” mentioned in that act did not ex- 
tend to caſes where the demand aroſe on a penalty, the 8 Ges. 2. 
c. 24. was paſſed, which enacts that, where either the plaintiff's 
or the defendant's demand accrues by reaſon of any penalty, the 
debt intended to be ſet off ſhall be pleaded in bar, in which plca 


(a) Mr. Juſtice Buller was fitting for the Lord Chancellor. 
10 ſhall 
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ſhall be ſhewn how much is juſtly and truly due on either ſide. 
go that under this act the defendant cannot give a notice of ſet- 
off with the general iſſue : but he is required to plead it in bar, 
in which plea he muſt ſtate what is really due on the bond. And 
as far as my experience goes, the plea in this cafe is warranted 
by the uſual form of pleading : it has not been uſual to plead 
that a large ſum of money, 10 wit, ſo much is due, but that a 
ſpecific ſum is due and no more. And this mode is certainly 
conſonant to the 8 Geo. 2. c. 24. Then as the defendant ſet 
forth what was really due without a videlicet, the plaintiff would 
be taken to have admitted it, if he had not traverſed it in his 


replication. 
P Demurrer over-ruled. 


But as Baldwin ſuggeſted that it had not been the practice to 
traverſe this averment in the replication, the Court gave the 
deſendant leave to amend on paying the colts. 


The KINO againſt Anprew Toolty (a). 


HE defendant, who had been convicted in the penalty of 
51, under the 25 Geo. 3. c. 51. for letting to hire a horſe 
to Richard Gee, for the purpoſe of travelling poſt by the ſtage, 
to wit, from Totneſs to Aſhburton, Devon, and back again, not 
having a licence fo to do from the commiſſioners of the ſtamp- 
office, appealed to the laſt Michaclinas Seſſions at Exeter z where 
the conviction was quaſhed, ſubject to the opinion of this Court 
on the following caſe. 

On the 4th of October 1788, Richard Gee, an apparitor of the 
ſpiritual court of the archdeaconry of Totneſ5 in the dioceſe of 
Exeter, went to the appellant, who is a butcher of the town of 
Tetneſs, and hired a horſe of him to go from thence to A/bburton 


in the ſaid county and back again; the price to be paid to the 
_ appellant for ſuch hire amounted to one ſhilling and ſixpence, 
and Richard Gee was to return with the horſe to Tetneſs the ſame 
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has not the licence which perſons letting horſes to hire for the purpoſe of travelling poſt arc re- 


quired to take out by that ſtature. 
cording to the popular acceptation of them. 


(a) This caſe was determined in the laſt term; but as it concerned one of the 
revenue laws, and as it was underſtood that the Attorney General wiſhed to be heard 
upon it, the Court gave him leave to argue it again in caſe he was difſatisfie4 with 
the opinion of the Court: he afterwards however declared he was perfectly ſatisfied 
with tue judgment of the Court. See the next caſe, 
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1789. day; and it alſo appeared that the appellant was not a perſon 


licenſed to let horſes for travelling poſt. 
By the 25 Geo. 3. c. 51. / 4. Every poſt-maſter, inn- 


Tootzy. keeper or other perſon who ſhall let to hire any horſe 


for the purpoſe of travelling poft by the mile, or from ſtage 
to ſtage, ſhall pay annually 57. for a licence for that purpoſe. 
By the 5th ſection the duties are put under the management 
of the commiſſioners of the ſtamp duties. And by the 42d 
ſection every horſe, hired by the mile or ftage, ſhall be 
deemed to be hired to travel poſt within the meaning of the act, 
although the perſon hiring the ſame do not go or travel feveral 
ſtages upon a poſt road, or change horſes; and although at the 
ſtage or place, at or to which ſuch horſes ſhall be hired, there 
ſhall not be any poſt-houſe ; and although there ſhall not be 
any poſt ſettled or eſtabliſhed on the road, upon which ſuch 
horſes ſhall be hired to go. | 9 

Bearcraſt, Clapp, and Eaſt, were to have argued in ſupport of 
the order of Seſſions : but ſoon after Bearcroft had begun, the 
Court deſired to hear the counſel on the other fide. 

Fanſhaw, Wood, Gibbs, and Eliot, againſt the order of Seſſions, 
contended that this caſe fell both within the letter and tke 
ſpirit of the act of parliament, It was letting a horſe to hire by 
the ſtage, which is declared by the act to be an hiring to travel 
poſt, and the words are ia the alternative, by the mile, or ſtage. 
If there be a terminus a quo and terminus ad quem, it is a hiring 
by the ſtage. Now here the horſe was hired to go from one 
place to another; the bounds of the road were both aſcertained; 
and the contract only extended to that diſtance. If the horſe 
had been hired to go only from Totneſs to Aſhburton, there could 
be no doubt but that it would have been an hiring by the ſtage : 
for the ſtatute expreſsly declares that a hiring for one ſtage only 
ſhall be travelling poſt. And the returning from Aſbburton to 
Totneſs cannot make any difference; for that would be to argue 
that an hiring for two ſtages is not within the meaning of the act. 
The words of the ſtatute are poſitive, and are ſufficiently large 
to comprehend this caſe: now in the 41ſt ſection there is an 
exception in favor of horſes uſed in hackney coaches ; then if, 
without ſuch an exemption, they would have been liable, the 
letting to hire in this caſe is ſubject to the duty, there being no 
exception to protect it. 

Lord Kenyon, Ch. ].—The argument which has bee 


urged againſt the order of Seſſions, wauld be well founlcd, it 
the 
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the act had ſtopped at the words * that every horſe hired by the 
| mile, or ſtage, ſhall be deemed to be hired to travel poſt,” 
For if the Legiſlature had only intended to ſubjeCt eyery horſe 
ſo hired to the duty, they would not have ſubſequently added fo 
many nugatory words: but the act goes on to ſay «that ſuch 
ſhall be travelling poſt within the meaning of the act, although 
the perſon hiring the ſame do not travel ſeveral Hager, or change 
horſes, and although there be not any poſi-houſe, or eflabliſhed poſt 
road. This proviſo is adapted to cafes which exiſt in various 
parts of the kingdom, and particularly in the road from Cheſter 
to Bath, great part of which is not that which is termed a poſt 
road ; there perſons do not travel from fioſt-houſe to polt-houſe ; 
but they travel guaſj poſt. If a perſon be, in the popular ſenſe of 
the words, travelling poſt, he is then within the meaning of 
the act of parliament. The popular ſenſe of the words is to be 
retained ; and when that is ſatisfied the 42d ſection provides 
that the circumſtances there mentioned ſhall not exempt the 
perſon from paying the duty. But the perſon in this caſe 
going on his buſineſs to a market-town and back again, cannot 
poſſibly be ſaid to be trayelling poſt either within the ſpirit or 
the words of this act of parliament, which was eyidently not 
intended to extend to every caſe of hiring a horſe; and unleſs it 
did, this caſc js not within it. 

ASHHURST, J.—This cannot be a hiring to travel poſt either 
within the ſpirit or letter of this act of parliament. There is a 
great deal in what the counſel for the defendant ſaid that this ſort 
of hiring is, in effect, a hiring for a day with a reſtriction that the 
hirer ſhall not go further than ſuch a place. One neighbour lets 
his horſe to another to go from Totneſs to Aſhburton and back 
again, which cannot be ſaid to be travelling poſt within the po- 
pular ſenſe of the words; and ſuch was the meaning of the 
Legiſlature. 8 

GRosE, J.— (a) If the Legiſlature had intended that every 
perſon, who lets horſes to hire for any purpoſe, ſhould take out 
a licence, the words * travelling poſt” need not have been in- 
ſerted in the act of parliament. Thoſe words muſt have meant 
ſomething, and they muſt be confined to their popular ſenſe, 
except in thoſe caſes which the Legiſlature has pointed out in the 
42d ſection; in the expoſition of which I perfectly agree with 
my Lord Chief Juſtice, I do not know what the practice may 
be; but if the argument uſed in favour of the tax were to prevail, 


(% Alſ. Brier, J. 
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1789. the conſequence would be that every clergyman within either of 
— the univerſities who hires a horſe for the purpoſe of attending 
The 818% his church would be equally liable to the duty for travelling 


avaſt 


Tool EY. poſt ; but we cannot ſuppoſe that the Legiſlature meant to ex- 
tend it to ſuch caſes, 
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Order of Seſſions confirmed. 
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. The KING agin¹ t Jonn WEBBER. 


A perſon, PON u appeal againſt a conviction on the 25 Cy. 3. 


who letz an i 
horſ- to hire . $1. /. 4. for levying a tax upon horſes let to hire, for 
— the purpoſe of travelling poſt by the mile or ſtage, the Seſſions 


pref, maſt quaſhed the conviction, and ſtated a caſe for the opinion of 
take out li- O 3 . G 

cence under this Court; wherein it appeared upon the cvidence of Jonathan 
rr Green, who was deputed poſtmaſter for the city of Exeter, that 
which im- - when any expreſſes have been delivered to him to be forwarded to 

CS 2 tax . 

on borſ let Landen, he has uniformly cauſed them to be conveyed from Exc- 
to hire r. fer io 1/-niton, being the ſirſt ſtage from thence, and 16 miles dif- 


the purpoſe $ 
of travelling tant, by the defendant, who lets horſes for that purpoſe. Such cx- 
— preſies have been in every inſtance within the knowledge of the 
ſaid defendant carried on horſeback by a boy and a horſe pro- 

vided by the defendant : and Green hath always paid the de- 

fendant threepence a mile, and ſixpence for the boy; in the 

whole 45. 6d. Thedefendant may ſend whom he pleaſes or go 

himſeif with the expreſſes. On the 25th of February laſt, a 

waiter from the Oxford- In: hrought an exprels to Green, di- 

rected to the duke of N.r:humberland, to be immediately for- 

warded to London, Green incloſed it in another cover directed 

to the poſtmaſter general in London, which is done in the cafe 

of all expreſſes, and ſent it to the defendant Webber, who either 

came himſelf or immediately ſent his ſervant to the poſt-office, 

"The taid Jonathan Green delivered to Webber's boy the exprets 

which he fo received with directions to forward it immediately 

to Homitm. He thinks he has ſeen ſome expreſſes with Govern» 

ment fervice written on the cover, but he docs not remember 

that this was written on the preſent. He has ſince paid Weber 

45. 6 d. for conveying this expreſs to Heniton, It is his duty 

to forward expreſſes in the moſt expeditious way, and he thinks 

the moll expeditious way is by a man and a horſe Ile is allowed 
' two hours and a quarter for conveying an expreſs from Exeter to 


Honiton. The horſe upon which the boy rode in carrying this 
expreis 
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expreſs was the property of the defendant. Green pays the de- 1789. 
fendant once a quarter for carrying expreſſes; and he was pad 
the ſaid 4s. 6d. in the laſt account ſettled at Lady-day, — 
The Attorney General, Clapp, and £Eafl, in ſuppor of the WII Es. 
order of Seſſions, contended, hirſt, that upon the ſtate of the caſe 
it did not appear that this expreſs was forwarded upon a private 
account, but upon Government ſervice. For though the evidence 
is looſely ſtated in this reſpect, yet it ſuthciently appears that 
this expreſs was incloſed to the poſtmaſter general in the ſame 
manner as is done in the caſe of all expreſſes; and that the 
money which the defendant received for carrying it was paid to 
him by the p;fmaſler on ſettling his quarterly account; which 
therefore muſt have been deducted out of the public reve- 
nues. And as this defendant's contract was with the poſt- 
office on behalf of the public, he could not have been implicated 
in any penalty by their aCt in ſending even a private expreſs, as 
he had no means of knowing that this was on any other account 
than that for which he contracted, If therefore with reſpect 
to him this expreſs muſt at any rate be taken to have been for- 
warded on account of the king the defendant was exempted from 
paying any duty ariſing out of ſuch ſervice, by virtue of that 
prerogative which exempts the ſovereign either mediately or 
immediately from the payment of taxes to be collected indi- 
vidually. This prerogative having never been queſtioned can 
only be proved in more modern times by the uninterrupted en- 
joyment of it; but it may be traced back as far as the tenants in 
ancient demeſne, who, being employed in tilling the king's 
lands, were in reſpect of ſuch ſervice, as Lord Coke (a) ſays, free 
and quiet from all manner of tolls in fairs and markets reſpecting 
huſbandry, and of all taxes and zalltages by parliament ünleſs 
eſpecially named The ſame is obſerved in Fitz, Nat. Br. 31. 
From whence it appears that the exemption extends to thoſe 
who are in the immediate ſervice of the king in reſpect of that 
ſervice, as the occupation of thoſe tenants in the caſe men- 
toned, It would alſo be abſurd to levy the tax upon the de- 
fendant, inaſmuch as the public would be obliged to pay him fo 
much more than they do now, which would be receiving with 
one hand, and paying with the other. Upon this principle was 
the caſe of Lord Amherſt v. Lord Somers (6) lately determined, 
in which it was held that the colonel of a regiment renting 


(a) 4 IAH. 269. (>) Ante, 2 vol. 372. 
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ſtables for the uſe of the regiment, by order of the Crown, was 


— not liable to be rated, becauſe ultimately the expence would fall 
The Kine upon the public. Neither can it be ſaid that though the king, 
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and his ſervants, might be exempt from the duty while the col- 
lection of it was in his own hands, yet that that exemption ceaſed 
when it was transferred to another; for the farmers of the tax 
were only entitled to ſo much as by law could be raiſed before: 
and beſides this conviction is for not having taken out a licence, 
the ſum for which is required to be received for the uſe of his 
majeſty. And it would be ſtrange to fay that the King 
ſhould exact a penalty for not taking out a licence to do an 
act which the defendant did by the King's order, through the 
medium of a public office. Suppaſing however that the Court 
were of opinion that it ufliciently appears upon this caſe that 
the expreſs was carried on a private account, it ſtill becomes a 
queſtion, whether this is ſuch a ſort of hiring as falls within 
the meaning of the act. The Court lately decided that the 
words “ for the purpaſe of travelling poſt” were to be taken in 
their popular ſenſe. Now in that ſenſe this perſon who was only 
going one ſtage, and was to return back again on the ſame horſe, 
could not be ſaid to be travelling poſt, which rather implies a 
progreſſive travelling. Beſides the obvious intent of the act was 
to impoſe a tax on a ſpecies of luxury, namely the convenience 
which perſons, who were travelling from one place to another, 
experienced by the expeditious mode of accommodation with 
freſh horſes to accelerate their journey. It is evident too that 
the Legiſlature meant that the tax ſhould be paid by thoſe only 
who were accommodated by this mode of conveyance, and not 
by a perſon riding his own horſe upon the buſineſs of another, 
And this forms another ſubſtantial objection to this conviction; 
for no principle can be better ſettled than that, in order to fix a 
defendant with a penalty, he ought plainly to appear to be with- 
in the letter and ſpirit of the act. But here there was no con- 
tract for the hire of this or of any horſe. The defendant's 
contract was for the forwarding of the expreſs, and the mode of 
doing that was left entirely to his option; in his opinion in- 
deed the moſt expeditious method was by a man and horſe, but 
he was not bound by his contract to do ſo : he was only obliged 
to perform the ſtage in a given time. Upon the ſame principle 
i might be contended, that a ſurgeon who was ſent for by a pa- 
nent, or an attorney who attended his client, would be liable to 
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pay the duty as perſons letting horſes to hire for the purpoſes of 1789. 
travelling poſt, though they rode their own horſes, The fame ———— 
might be ſaid of à carrier who undertakes, for a given ſum, to — 
convey a parcel within a certain time; but neither in that caſe Wzz2z2- 
or the preſent can it be ſaid, that the perſon ſending the parcel or 
the expreſs in any manner hires the horſe which carries it. 
Erſkine, Wood, Fanſhaw, Gibbs, and Eliot, contra, were ſtopped 
by the Court. 
Lord Kenyon, Ch. J.— This queſtion depends on the con- 
ſtruction of a ſhort clauſe in the act of parliament. And it is true 
that under that act every letting to hire is not a letting to hire for 
the purpoſe of travelling poſt. We were of this opinion in the 
caſe of The King v. Tooley in the laſt term (a): but as we wiſhed 
that our judgment ſhould be ſatisfactory, we gave leave to the 
Crown officers to argue it again in caſe they had any doubts 
upon the ſubject; and I am happy to find now that no doubt is 
entertained about it, And I have alſo had an opportunity of 
knowing, ſince that determination, that our opinion coincides 
with that of the gentleman who drew the act. Now it has been 
argued here that this defendant did not let a horſe for the pur- 
poſe of travelling poſt, according to the popular ſenſe of thoſe 
words: but it is on that very ground that my opinion is form- 
ed; and I think that a horſe, let to carry a letter by expreſs, is 
in common parlance let for the purpoſe of travelling poſt. And 
if we look back to the hiſtory of former times, we find that this 
mode of conveyance was called, not an expreſs, but flying poft. 
Perhaps if this nad appeared to be an expreſs ſent by the orders 
of government on public (5) ſervice, it might have been other- 
wiſe : but I give no opinion on that queſtion. However, as it 
is not ſtated in this caſe that it was a Government expreſs, it is 
impoſſible to entertain the leaſt doubt on this queſtion. Then 
it was objected that the defendant was not bound to pay this duty, 
becauſe the horſe was ridden by his own ſervant : but that 
would equally apply to almoſt all caſes of travelling poſt, where 
the driver is the ſervant of the owner of the horſes. 
ASHHURST, J,—It has been argued that we muſt preſume that 
this expreſs was ſent on the account of Government : But it is 
incumbent on the party, who claims the exemption, to prove that 
he comes within it. Therefore we cannot preſumeit from the facts 
here ſtated ; and the reverſe of it appears. This caſe then falls 
{a) Ante, 69. 
(4) It was afterwards held, 


; in R. v. J. Cook, poſt, 519, that public expreſſes, on 
the ſervice of Government, are exempt from this duty. 


within 


The _ upon the public. 
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ſtables for the uſc of the regiment, by order of the Crown, was 
not liable to be rated, becauſe ultimately the expence would fall 
Neither can it be ſaid that though the king, 
and his ſervants, might be exempt from the duty while the col- 
lection of it was in his own hands, yet that that exemption ceaſed 
when it was transferred to another; for the farmers of the tax 
were only entitled to ſo much as by law could be raiſed beiore :; 
and beſides this conviction is for not having taken out a licence, 
the ſum for which is required to be received for the uſe of his 
majeſty. And it would be ſtrange to fay that the King 
ſhould exact a penalty for not taking out a licence to do an 
act which the defendant did by the King's order, through the 
medium of a public office. Suppaſing however that the Court 
were of opinion that it {ufliciently appears upon this caſe that 
the expreſs was carried on a private account, it ſtill becomes a 
queſtion, whether this is ſuch a ſort of hiring as falls within 
the meaning of the act. The Court lately decided that the 
words © for the purpoſe of travelling poſt” were to be taken in 
their popular ſenſe. Now in that ſenſe this perſon who was only 
going one ſtage, and was to return back again on the ſame horſe, 
could not be ſaid to be travelling poſt, which rather implies a 
progreſlive travelling. Beſides the obvious intent of the act was 
to impoſe a tax on a ſpecies of luxury, namely the convenience 
which perſons, who were travelling from one place to another, 
experienced by the expeditious mode of accommodation with 
freſh horſes to accelerate their journey. It is evident too that 
the Legiſlature meant that the tax ſhould be paid by thoſe only 
who were accommodated by this mode of conveyance, and not 
by a perſon riding his own horſe upon the buſineſs of another. 
And this forms another ſubſtantial objection to this conviction ; 
for no principle can be better ſettled than that, in order to fix a 
defendant with a penalty, he ought plainly to appear to be with- 
in the letter and ſpirit of the act. But here there was no con- 
tract for the hire of this or of any horſe. The defendant's 
contract was for the forwarding of the expreſs, and the mode of 
doing that was left entirely to his option ; in his opinion in- 
deed the molt expeditious method was by a man and horſe, but 
he was not bound by his contract to do ſo : he was only obliged 
to perform the ſtage in a given time. Upon the ſame principle 
it might be contended, that a ſurgeon who was ſent for by a pa- 
nent, or an attorney who attended his client, would be liable to 
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pay the duty as perſons letting horſes to hire for the purpoſes of 
travelling poſt, though they rode their own horſes. The ſame 
might be ſaid of a carrier who undertakes, for a given ſum, to 
convey a parcel within a certain time; but neither in that caſe 
or the preſent can it be ſaid, that the perſon ſending the parcel or 
the expreſs in any manner hires the horſe which carries it. 

Erſkine, Mod, Fanſhaw, Gibbs, and Eliot, contra, were ſtopped 
by the Court. 

Lord Kenyon, Ch. J.— This queſtion depends on the con- 
ſtruction of a ſhort clauſe in the act of parliament. And it is true 
that under that act every letting to hire is not a letting to hire for 
the purpoſe of travelling poſt. We were of this opinion in the 
caſe of The King v. Tooley in the laſt term (a): but as we wiſhed 
that our judgment ſhould be ſatisfactory, we gave leave to the 
Crown officers to argue it again in caſe they had any doubts 
upon the ſubject; and I am happy to find now that no doubt is 
entertained about it, And I have alſo had an opportunity of 
knowing, fince that determination, that our opinion coincides 
with that of the gentleman who drew the act. Now it has been 
argued here that this defendant did not let a horſe for the pur- 


| Poſe of travelling poſt, according to the popular ſenſe of thoſe 


words: but it is on that very ground that my opinion is form- 
ed; and I think that a horſe, let to carry a letter by expreſs, is 
in common parlance let for the purpoſe of travelling poſt. And 
if we look back to the hiſtory of former times, we find that this 
mode of conveyance was called, not an expreſs, but flying peſt. 
Perhaps if this had appeared to be an expreſs ſent by the orders 
of government on public (5) ſervice, it might have been other- 
wiſe : but I give no opinion on that queſtion. However, as it 
is not ſtated in this caſe that it was a Government expreſs, it is 
impoſſible to entertain the leaſt doubt on this queſtion. Then 
it was objected that the defendant was not bound to pay this duty, 
becauſe the horſe was ridden by his own ſervant : but that 
would equally apply to almoſt all caſes of travelling poſt, where 
the driver is the ſervant of the owner of the horſes, 

ASHHURST, J. It has been argued that we muſt preſume that 
this expreſs was ſent on the account of Government: But it is 
incumbent on the party, who claims the exemption, to prove that 
he comes within it. Therefore we cannot preſume ãt from the facts 
here ſtated; and the reverſe of it appears. This caſe then falls 

{a) Ante, 69. 


(59 It was afterwards held, in R. v. J. Cook, oft, 519, that public expreſſes, on 
the ſervice of Government, are exempt from this duty. 
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within the words of the act of parliament : and if we conſider 
that this was a tax on accommodation and luxury, and that every 
perſon ſending expreſſes is ſuppoſed to be of ability to pay it, 
it comes alſo within the meaning of the ſtatute z for it is in the 
popular ſenſe a travelling poſt. 
Guost, J.—(a) of the ſame opinion. 
Rule abſolute for quaſhing the order of ſeſhons, 


(a) Mr. J. Buller was fitting fer the Lord Cliancellor. 
—ͤ — . —— :. 


The KING againſt The Inhabitants of MacclLESsPIELo. 
e- Dean, Hannah his wife, and Fon, W illiam, 


Sarah, and Mary, their children, were removed by an 
order of two juſtices, from Macclesfield to Wildboarclough, both 
in the county of Che/ter : on an appeal, the court of ſeſſions va- 
cated ſo much of the order as relates to the ſettlement of Georg- 
Dean, Hannah his wife, and William, Sarah, and Mary, their 
children, ſubject to the opinion of this Court on the following 
caſe. 

The pauper, George Dean, being ſettled in Wildbearclough, 
was hired about fifteen years ago by Francis Befaveck, late of 
Macclesfield, button-maker, for 11 months at 10 guineas wages. 
At the end of 11 months, the maſter and the pauper ſettled his 
wages for 11 months, and his maſter gave half-a-guinea over, 
ſaying that he had been a good ſervant, and added, “ You may 
&« as well flay on an end in your place; the place ſuits you, and 
&« you ſuit the place.“ The pauper's anſwer was, © very well, 
Sir, I have no objection.” And the pauper continued to follow 


his maſter's buſineſs near three years. The pauper, being at 
Birmingham with his maſter's cart, was taken ill, and ſtayed there 


1 maſter uſed to give him money occaſionally during his ſervice; 
"ll | but the pauper kept no account himſelf, A few days after the 
181 pauper's return from Birmingham, his maſter ſettled with him; 
04 the pauper did not know in what manner, but ſuppoſed the 
money was night: he thought his wages would come to about 
four ſhillings a week, It did not appear to the Court that the 
pauper or any of his children (except 7% n) had gained any 
ſettlement in any other place. 


1 
5 { | | ſome time, which occaſioned him to loſe his ſervice. His 
' 


Leyceſirr, 
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' Leycefter, in ſupport of the order of ſeſſions, was ſtopped by 
the Court, 


77 


1789. 


— 


Bower and Manley, contra. The queſtion is, Whether this The Kine 


was a continuation of a limited hiring, or a general independent 
hiring ? They admitted, that if it were the latter, it would 
be equal to a hiring for à year: but contended, that fuch an 
hiring could not be collected from the caſe; for then there was 
no contract for wages. This therefore muſt be taken to be 
a continuation of a limited hiring, The caſe ſtates, that the 
pauper was hired for 11 months at the ſpecific wages of 10 
guineasz after the expiration of which time the maſter told 
the ſervant, „ he might as well fay on an end in his place.“ 
Now this renewal of the agreement muſt have reference to the 
origznal contract, and then the pauper was hired for another 11 
months for 10 guineas more. But it cannot be inferred from 
the ſecond agreement, that the pauper was hired generally to 
ſerve at the fame rate of wages which he had before received. 
This is not like the caſe of R, v. Berwick, St. Fohn's (a), 
where the pauper was told to go“ into Ned HilPs place ;” for 
there, by a reference to Hill's contract, it appeared that he ſerved 
under a yearly hiring. But it is more like the caſe of R. v. 
Clare (o), where a pauper who was originally hired for a month, 
continued in the ſame ſervice for five years, and yet gained no 
ſettlement by it. 

Lord Kexvon, Ch. J. It is clcar that there muſt either be 
an expreſs or an implied contract for a year, in order to give 
the ſervant a ſettlement. An expreſs hiring for 11 months 
will not confer a ſettlement, unleſs the ſeſſions find that it was 
fraudulent, and that a year's ſervice was intended, though on'y 
11 months were expreſſed; as in a caſe (c); which I remember, 
where there was an hiring for 11 months, with an agreement to 
give in another month's ſervice. Now in this caſe, the firſt 
hiring for 11 months was not ſufficient to confer a ſettlement : 
but when that time was elapſed, the maſter told the pauper that 
he might as well flay on an end; which in that part of the 
country means an indefinite time. This ſecond hiring there- 
fore muſt be conſidered as a general hiring, which the law con- 
ſtrues to be an hiring ſop a year. As to this expreſſion referring 
to the time for which the pauper was originally hired, it is too 


refined ; it only referred to the nature of the ſervice in which he 


{a) Burr, S. C. 502, (I) Burr. Sc. 219. (c) R. v. Mich, Burr. S. C. 433. 
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7789. was before engaged. Then if we conſider the wages for which 
e the pauper ſerved under the ſecond agreement, it negatives the 
7 — idea that the parties contracted for another 11 months for the 
The Inha- ſame definite ſum which the pauper received under the firſt 
—— 4 agreement; for it is ſtated that he received about four ſhillings 

y1zL»D. per week, which does not amount to the ſame apportionment of 

wages. 
ASHHURST, J. and GROsk, J. (a) —concurring, 
Order of ſeſſions confirmed, 


() Mr. Juſtice Buller was ſitting for the Lord Chancellor. 


Vins day, Ain? 7, 
+: CHRISTIE againſt RICHARDSON 
The Court Rule having been obtained to ſhew cauſe why the pros 
— — ceedings in this action, which was an action on a judg- 


an action ment, ſhould not be ſtayed pending a writ of error brought on 
— that judgment, 
ang a writ = CLeyceſter now ſhewed cauſe on an affidavit, which ſtated, that 
of error . 
brought to the writ of error was brought merely for the purpoſe of delay; 
| > 0ucdangy that the defendant firſt pleaded in abatement in the original 
notwith- action; and that ſince the writ of error, the plaintiff offered to 
— che the defendant's attorney to waive the judgment if he would point 
_— _ out any error, which was refuſed. And in Entwiſtle v. Shep- 
erroris Herd (a), Carter v. Roberts (b), and Butt v. Mow (c), the Court 
— refuſed to ſtay the proceedings, becauſe the writ of error was 

brought purpoſely for delay. 

Baldwin, in ſupport of the rule, ſaid that this caſe was diſ- 
tinguiſhable from thoſe cited, becauſe in each of thoſe it ap- 
peared that the proceedings were peculiarly vexatious. But no- 
thing appears here to diſtinguiſh this from the ordinary caſe of a 
writ of error brought to reverſe a judgment of this court. 

Lord Kenyon, Ch. J.—I am clearly of opinion that this 
rule muſt be made abſolute for ſtaying the proceedings pending 
the writ of error (d). If it were fit that parties ſhould be re- 
ſtrained from bringing writs of error, the Legiſlature muſt inter- 
fere. But by the conſtitution of this country, every ſubject has a 
Tight to have his cauſe reviewed by a court of error. In this caſe 


perhaps the defendant's attorney might not know whether there 


(a) Ante, 2 vol. 78. (b) Ante, 2 vol. 79. n, (c). (0 J. 
(4) YM. Bere v. Black, poſts 643. 
was 
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was error or not in the judgment in the former action; that is 
for the determination of the court of error. However, the de- 
ſendant is certainly at liberty to ſue out his writ of error: and 
very little danger is to be apprehended in general from per- 
mitting parties to purſue that remedy, ſince it muſt be recollected 
that they act under the terrors of paying the coſts if they do not 
ſucceed. i 

Per Curiam (a), 


Rule abſolute (5). 


(a) Mr. Juſtice Buller was fitting for the Lord Chancellor, 
(5) See the next caſe, 


Poor againſt CHarnock (a). 


HEPHE RD ſhewed cauſe againſt a rule for ſtaying the 

proceedings againſt the bail till the determination of a writ 

of error brought by the defendant in the principal cauſe. And 

it appearing on the plaintiff's aſſidavit, that the defendant and 

his attorney had declared that they would delay the plaintiff as 

much as poſlible, by bringing a writ of error, if he did not 
comply with certain terms propoſed, 

Lord Kenyon, Ch. J.—fſaid, the Court muſt exerciſe a diſ- 
cretion upon theſe queſtions : and if the parties confeſs that 
the writ of error is brought purely for delay, the Court will in- 
terfere, and will not permit them to abuſe the forms of juſtice. 

Per Curiam (6), Rule diſcharged. 


(a) See the laſt caſe. 
(4) Mr. Juſtice Buller was ſitting for the Lord Chancellor, 


Hoyxins againſt DR Roptck. 


A Rule was obtained to ſhew cauſe why the bill of Middleſex 
iſſued in this caſe ſhould not be ſet aſide, and the bail- 
bond delivered up to be cancelled, on the defendant's affidavit ; 
ſtating, that he was a ſubject, and an officer in the army, of the 
king of Sweden, that in conſequence of the war between Sweden 
and Ruſſia and Denmark, he was ſent here with diſpatches from 
the Stedi/þ king to his ambaſſador Baron Nollen, in December laſt ; 
that ſince his arrival here he has been really and truly employed 
as ſecretary to the Baron in tranſcribing ſtate papers relative to 
luch embaſly, Sc.; and that he does not carry on any trade, nor 
Is is 
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The Court 
will not ſtay 
proceedings 
againſt the 
bail pending 
a writ of 
error on the 
judgrgent 
againſt the 
principal, if 
the princi- 
pal has con- 
feſTed that 
the writ of 
error is 
brought 
purely for 
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is he ſubject to the bankrupt laws. This affidavit was accom. 
panied with a certificate from baron Nzl{ken, that the defendant 


— 1 was his ſecretary, Sc. 
Y Garret now ſhewed cauſe, contending that the defendant 


Dr 
Ron cx. as not intitled to the privilege from arreſt, becauſe he was not 
a domeſtic of the Swediſh miniſter. Maſters v. Manby, 1 Burr. 
401. And, even if he were, that he could not have the benefit 
of the 7 An. c. 12. becauſe his name was not regiſtered at» the 
office of either of the Secretaries of State, as required by the 

5th ſection of that act. | 
Shepherd, in ſupport of the rule, inſiſted that it was not ne- 
ceſſary that the defendant ſhould be a domeſtic of the ambaſ- 
ſador to be entitled to the privilege, Darling v. Atbint, 2 


Will. 33. and Triquet v. Bath, 3 Bur. 1478; were caſes of 


1789. 


Engliſh ſecretaries to the Bavarian miniſter, And it would be 


abſurd to ſay that a menial ſeryant ſhall be protected, and that 
the ſecretary, without whoſe aſſiſtance the embaſſy cannot be 
carried on, {hall not. 

The Court (a) thought that the defendant was in a ſituation in 
which he was entitled to the priyilege claimed ; for that it would 
be impoſſible to carry on {tate negociations, unleſs perſons in his 
ſituation were protected. The flatute of Ann is only explanz- 
tory of the law of nations; and the words * domeſtic and do- 
meſtic ſervant” are only put by way of example. The privi- 
lege was held, in the cafe in Burrow, to extend to ſecretaries, 
The ſtatute only requires the names of the perſons privileged 
to be regiſtered for the purpoſe of proceeding againſt the parties 
criminally for a violation of that act. And as it appears that 
the defendant is really attached as ſecretary to the embaſſy, and 
it is not even ſuggeſted that there is any impoſition in this 

claim, Let the Rule be made abſolute. 


(a) Mr. juſtice Baller was ſitting for the Lord Chancellor. 


Thurſday ; X 
Feb. 5th. BROWN againſt Davies. 

. * was an action by the indorſee of a promiſſory note 
romiſſory : 

— has been againlt the maker. 


— The plaintiff, at the trial before Lord Kenyen at the laſt 
after it be- ſittings at Guildball, reſted his caſe upon the proof of the 


came due 
who ſues the maker upon it, the latter is intitled to go into evidence to ſhew that the note was 


paid as between him and the original payee from: whom the plaintiff received it (a). 


| a) Vide Beek v. Rebiry, 1 H. Bl. Rep. 89. u. (a). 
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maker's and payee's hand-writing, The note appeared upon 
the face of it to have been drawn on the 6th of October 1788, 


. payable to Sandal or order, and to have become due the 13th of 


November : it had SandaPs indorſement upon it; and had been 
noted for non-payment. Whereupon the defendant's counſel 
offered to prove theſe facts; that Sandal having indorſed it in 
blank, delivered it to Taddy, by whom it had been noted for non- 
payment, That on the 6th of December, Sanda/, having been 
paid by the defendant, the maker of the note, took it up from 
Taddy, and afterwards, without the knowledge or conſent of the 
defendant, negotiated it to the plaintiff. But his lordſhip being 
of opinion that, unleſs knowledge was brought home to this 
plaintiff, it would make no difference between theſe parties, re- 
jected the evidence, and the plaintiff had a verdict. 

Le Meſurier moved in this term for a rule to ſhew cauſe 
why there ſhould not be a new trial, in order to let the de- 
fendant into proof of the above facts; and cited a caſe of Banks 
v. Colwell at Launceſton Spring aſſizes 1788 before Mr. Juſtice 
Buller. This was an action by the indorſee of a promiſſory 
note, payable on demand againſt the maker. The defendant 
there was admitted to give evidence that the note had been in- 
dorſed to the plaintiff a year and a half afterwards; and to im- 
peach the conſideration by ſhewing that it had originally been 
given for ſmuggled goods; and that payments had been made 
upon it at ſeyeral times. But though no privity was brought 
home to the plaintiff, Mr, Juſtice Buller was clearly of opinion 
that he ought to be nonſuited; for he ſaid ic had been repeat- 
edly ruled at Guildhall, that wherever it appears that a bill or 
note has been indorſed over ſome time after it is due, which is 
but of the uſual courſe of trade, that circumſtance throws ſuch 
a ſuſpicion upon it that the indorſee muſt take it upon the credit 
of the indorſer, and muſt ſtand in the ſituation of the perſon to 
whom it was payable z and here it appeared that the conſidera- 
tion was illegal. Therefore he nonſuited the plaintiff, The 
principle of that caſe cannot be diſtinguiſhed from the preſent : 
according to which the plaintiff muſt ſtand in the ſituation of 
Sandal with reſpect to the defendant, and conſequently was not 
entitled to recover. 

Erſkine now ſhewed cauſe, contending that there was no 
evidence offered to ſhew that the plaintiff knew the note to have 
been ſatisfied z neither was there any circumſtance attending it, 
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which might reaſonably lead a prudent man to ſuſpect that 
it had; one or other of which was eſſentially neceſſary to dif. 
qualify the plaintiff from maintaining his ation, For he had 
paid a valuable conſideration for the note to the original payee 


in whoſe hands it might properly be ſuppoſed to be. And 
this objection does not lie in the defendant's mouth, whoſe 


negligence in not taking up the bill, when he ſatisfied Sandal, 
had left it in the power of the latter to deceive an innocent third 
rſon. | 

Le Meſurier ſaid, in addition to his former argument, that 
there was a reaſonable ground of ſuſpicion on the face of the 
note; ſor the plaintiff received it after it was due, when it ap- 
peared to have been noted, 

Lord Kentox, Ch. J.—I think this matter onght to be ſur. 
ther inquired into. It did not ſtrike me at the trial that there 
was this ſuſpicious circumſtance on the face of the note; for if 
it appeared to have been noted for non-payment at the time the 

plaintiff received it, that ouglit to have awakened his ſufpicior, 
and led him to make further inquiries into the goodneſs of the 
note. 

Asnmunsr, J.—I think the rule laid down by my brother 
Bullet, in the caſe in Cormoall, is a very ſafe and proper one; 
that where a note is overdue, that alone is ſuch a ſuſpicious cir- 
cumſtance as makes it incumbent on the party receiving it to ſa 
tisfy himſelf that it is a good ane, otherwiſe much mifchief 
might ariſe. 

BuLLEeR, J.--There is this diſtinction between bills indorſed 
before and after they become due. If a note indorſed be not due 
at the time, it carries no ſuſpicion whatever on the face of it, and 
the party receives it on his own intrinſic credit. But if it is over 
due, though I do not ſay that by law it is not negotiable, yet 
certainly it is out of the common courſe of dealing, and does give 
riſe to ſuſpicion. Still ſtronger ought that ſuſpicion to be when 
it appears on the face of the note to have been noted for noti- 
payment; which was the caſe here. But generally when a 
note is due, the party receiving it takes it on the credit of the 
perſon who gives it to him. Upon this ground it was that, in 
the caſe in Cornwall, I held that the defendant, who was the 
maker, was entitled to ſet up the ſame defence that he miglit 


have done againit the original payee z and the ſame doQrine has 


becn often ruled at Guildboll, A fair indorſee can never be i- 
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jured by this rule: for if the tranſaction be a fair one, he will ſtill 
be entitled to recover. But it may be a uſeful rule to detect fraud 
whenever that has been practiſed. [Upon Lord Kenyon's appears 
ing to diſſent from the generality of the doctrine held by Mr. 
Juſtice Buller, he proceeded to obſerve] my Lord thinks I have 
gone rather too far in ſomething that I have ſaid, but it is to be 
obſerved that I am ſpeaking of caſes where the note has been in- 
dorſed after it became due, when I conſider it as a note newly 
drawn by the perſon indorſing it. 

Lord Kexyon, Ch. J.—I agree with that, with the addition 
of this circumſtance, that it appears on the face of the note to 
have been diſhonoured, or if knowledge can be brought home to 
the indorſce that it had been ſo. But I ſhould think otherwiſe if 
no notice can be fixed on the party; at leaſt I am not prepared 
to go that length at preſent, 

Grosr, J.—If colluſion ſhould be proved between the defen- 
dant and Sandal, then the former will not be entitled to ſet up 
this objection. But at preſent I am of opinion that a new trial 
ought to be granted, Rule abſolute (a). 


(a) This point came before the Court in a cafe of Taylor v. Mather, E. 27 
Geo. 3. B. R. which was an action by the indorſee of a promiſſory note againſt the 
maker. The note was indorſed ſome time after it was due, and there were many 
circumſtances which led the Court and the Jury to conclude that it was fraudulently 
obtained; whereupon a verdit was ſound for the defendant. Upon a motion for a 
new trial it was refuſed upon the merits; and 

Burr en, |. at the ſame time ſaid, It has never been determined that a bill or note 
is not negotial le aſter it becomes due; but if there are any circumſtances of fraud in 
the tranſaction, and it comes into tlie hands of a plaintiff by indorſement after it is 
cue, I have always leſt it to the jury upon the lighteſt circumſtance to preſume 
that the incorſee was acquainted with the traud, 

The reſt of the Court concurred in this opinion. 


Har againſt The Earl of CovexTzy and Otners (a). 


'T=5 was a Caſe ſent by the Lord Chancellor for the opi- 
nion of this Court. Sir Robert Worſley, being ſeiſed in 
fee of the premiſes in queſtion, by will dated 4th June 1746, 


deviſed them to James Monſiey and Robert Worſley, and their h 
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Where an 
eſtate was 
limited by 
will to A. 
for life, re- 


heirs, upon truſt to raiſe the ſum of 50001. for his grand- of 


remainder ** to the uſe of all and every the daughters, @c. as tenants in common, and in default 
of ſuch iſſue to the uſe of the right heirs of the deviſor: After the death of A. without any fo , 


an only daughter took only an eſtate for lite. 


(a) Nd. Doe d. Comberbach v. Perryn, puff. 484; and Dee v. Martin, peſt. 
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daughter, Lady Frances Carteret, afterwards Frances Marchio- 
neſs of Teedale, in manner therein mentioned, and fubject 
thereto, upon truſt, that the truſtees ſhould ſtand ſeiſed of he 
premiſes to the uſe of his grandſon Robert Lord Carteret, who 
was afterwards Rzbert Earl Granville, for life; remainder to 
truſtees to preſerve contingent remainders ; remainder to the firſt 
and other ſons of the ſaid Lord Carteret (afterwards Earl Gran. 
ville) in tail male; remainder to the ſaid Frances Marchioneſs of 
T wedale, by her then name of Lady Frances Carteret, for life; 
remainder to truſtees to preſerve contingent remainders; re. 
mainder to the firſt and other ſons of the ſaid Lady France; 
Carteret, in tail male, and in default of ſuch iſſue © to the uſe of 
« all and every the daughter and daughters of the body of the 
& faid Lady Frances Carteret lawfully iſſuing, as tenants in com- 
mon, and not as joint tenants; and in default of ſuch iſſue, to 
& the uſe and behoof of his own right heirs for ever.“ Sir 
Robert Worſley died the 234 July 1747, without iſſue, and 
without revoking his will. Nobert Earl Granville entered 
and died 12th of February 1776, without iſſue. Lady Fran- 
cer Carteret, afterwards Marchioneſs of Tweedale, had iſſue one 
ſon, who died an infant in the lifetime of the ſaid Robert Earl 
Granville, and one daughter named Lady Catherine, who inter- 
married with Edward Hay Eſq. ; and the ſaid Lady Catherine 
Hay died in July 1776, without iſſue male, leaving the plaintiff 
Frances Hay an N her only daughter and iſſue. The queſ- 
tion is, what eitate Lady Catherine Hay deceaſed, the plaintiff's 
late mother, took in the eſtates in queſtion ? 

Simeon, ſor the plaintiff, contended that Lady Catherine Hay 
took an eſtate tail; otherwiſe the general intent of the deviſor, 
which is to be collected from the whole of the will, could not be 
effected. It is to be obſerved, that at that time Lady F. Car- 
terct had no children, ſo that the teſtator could not be influenced | 
by any perſonal favor, it being a general limitation to perſons not 
in eſſe. From the particular words uſed in the limitation, . to all 
« and every the daughter and daughters of the body of Lady I. 
&« Carteret lawfully iſſuing;” it ſeems as if the deviſor had an inten- 
tion of limiting the eſtate in ſueceſſion; for iſue is a word of 
limitation. Again it is limited to them as 7enants in common ? 
Now if he had meant to give only an eſtate for life to the daugh- 
ters, he would have given them a joint tenancy : but by making 
them tenants in common he intended to give them ſeparate 


eſtates, and that thoſe eſtates ſhould go in ſucceſſion, And i 
"i 
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is not to be ſuppoſed that the deviſor intended to take away the 


eſtate from the iſſue of the daughters for the purpoſe of ſuſſferi 
it to deſcend on a remote heir, on whom the law would other- 
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wiſe have caſt it. The ſubſequent words „ in default of ſuch Th Ful of 


« jſſueꝰ alſo ſhew that the daughter took an eſtate-tail. In general 
where an eſtate is given, though only for lite, and the words 
« and in default of iſſue” are added, they are conſidered to be 
equivalent to © heirs of the body,” and will convert an eſtate 
for life into an eſtate- tail, unleſs there is a manifeſt intention to 
the contrary, And in this caſe they are not reſtrained by the 
words “ ſuch ;” for the ſame words are uſed in a former part of 
the will, after limiting the eſtate to the ſons in ſtrict ſettlement, 
ein default of ſuch iſſue,” which cannot mean female iſſue: and 
it is improbable that the deviſor meant to give an eſtate 
for life to the daughters after a general failure of male 
iſſue. It is to be obſerved alſo that there is an eſtate for 
life only given to all the other parties, which is a diſtin- 


guiſhing circumſtance mentioned and relied upon by lord Hard- 


zicke in Wild v. Lewis (a). In Robinſon v. Robinſon (b), an 
eſtate for life and no longer was expreſsly limited to the ſirſt 
taker, and yet the Court held that the deviſce took an eſtate-tail 
in order to effectuate the general intention of the teſtator. In 
Evans dem. Brooke v. Alley (e), where an eſtate-tail male was 
expreſsly limited to the three firſt ſons of the deviſor's ſiſter, 
and in default of ſuch iſſue to every ſon, &c. it was held that the 
fourth ſon took the ſame eſtate as the three others in order to 
effeQuate the deviſor's general intent. In 3 Bulſtr. 127. Croke, 
J. put this caſe ; * a deviſe of Blackacre to the eldeſt ſon and his 
*« heirs for his part or portion, and JWhiteacre to his youngeſt 
« ſon for his part (omitting his © heirs”) he would take the ſame 
« eſtate in WBiteacre that the eldeſt had in Blackacre.” Now 
that could only have been done on the preſumption of an intent 


ſo to deviſe it, there being no words of inheritance in the de- 
viſe to the youngeſt ſon. 


Chambre, contrd, was ſtopped by the Court. | 

Lord Kexxox, Ch. J. ſaid, This being a caſe in which the 
Court was to certify to the Lord Chancellor, he thought it ne- 
ceſlary to ſay a few words, in order that the grounds of his 
Judgment might be known,—The general rule, which is laid 


down in the books, and on which alone courts can with any 


lafety proceed in the deeiſion of queſtions of this kind, is to 
(a) 1 Al. 434. (b) x Burr. 38. (c) 3 Burr. 1570s 
G 3 collect 
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collect the teſtator's intention from the words which he has nſecd 


in his will, and not from conjecture. It is not neceſſary that 


Har 


any technical or artificial form of words ſhould be uſed in a will; 


The 225 of but we maſt collect the meaning of the teſtator from thoſe words 


Covi N- 
Ty, 


which he has uſed, and cannot add words which he has not uſed, 
The objection then occurs in this caſe, voluit ſed non dixit. The 
plaintiff's argument goes to ſhew that the daughters took efater 
tai! general; but that could not have been the intention of the 
deviſor, as no ſuch eſtate is given by any part of the will; and 
the deviſor has totally laid aſide the daughters of the firſt deviſce, 
and the daughters of his ſons. The words here uſed, technically 
conſidered, only confer an eſtate for life on Lady Cath. Hay. It 
was once doubted whether an eſtate for life could be given to un. 
born iſſue ; and that doubt was ſtated by the counſel as a reaſon 
in the duke of Marlborough's cafe in the houſe of lords, but was 
afterwards abandoned. It is not neceſſary for me to ſay what effect 
that would have had in the preſent caſe, if that point had remained 
undecided ; becauſe the law is now clearly ſettled that an eſtate 
for life may be limited to unborn ifſue, provided the deviſor does 
not go farther and give an eſtate in ſucceſſion to the children of 
ſuch unborn iſſue. Then it has been argued that we may pre- 
ſume an intention in the deviſor from other parts of the will to 
give an eſtate in ſucceſſion to the daughters: but I cannot find 
any words in the will to warrant ſuch a conſtruction. If indecd 
the word “ ſuch” had not been introduced in this clauſe, we 
might perhaps have ſaid that, as * iſſue is genus generali//imum, 
it ſhould include all the progeny. But here the word « ſuch” 
is relative, and reſtrains the words which accompany it. Then 
it is ſaid that the Court went as far, in Robinſon v. Rebinſon, 
and the other cafes cited, as we are deſired to go now. But it is 
ſulkcient to ſay that in that caſe no doubt was entertained but 
that the eſtate was intended to go to the iſſue of the firſt taker, 
and the only doubt was whether the firſt taker ſhould take an 
eſtate for life or in tail: and it was to be collected from the whole 
will, which the deviſor there uſed that it was his intent to give 
an eſtate-tail. Then as to the caſe of Evans v. Alley, the eſtate 
was limited in formal terms to the three firſt ſons of the devi- 
ſor's ſiſter, and 0 the heirs of their bodies, and in the limitation 
to the fourth ſon thoſe words were omitted : but afterwards 
when the deviſor was directing what was to be done in confor- 


mity to his will, he took it for granted that an eſtate of ipÞerit- 
ance 
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ance was given to the fourth ſon, for he directed the ſons of that 
fourth ſon to take his name and arms. 
in determining that queſtion the Court conſidered the rule adopt- 
gd. by lord Hale, noſcitur d ſociisz which was no pedantic or 
inconſiderate expreſſion when falling from him, but was in- 
tended to convey in ſhort terms the grounds upon which he 
formed his judgment. The kindred terms, to which the Court 
referred in Zuans v. Alley, were the limitations to all the other 
brothers, and a requiſition that the deviſor's name and arms 
ſhould be borne by them and their deſcendants. And the de- 
viſor could not be ſuppoſed to have intended that the eſtate, 
which was the ſubſtance, ſhould go one way, and the arms and 


kame, which were the ſhadow, another. That argument was too 


forcible to be got rid of in that caſe : and Tagree with Mr. J. Afton 
that the only reaſon for granting a ſecond argument there was, the 

eatneſs of the property in diſpute, rather than on account of 
any doubt which was entertained on the ſubject. This caſe is 


preciſely ſimilar to that of Den dem. Bridden v. Page (a), which 


was determined in this Court in M. 24 G. 3. There the Court 
"held that ſufficient did not appear on the face of the will to war- 
rant them in ſaying that an eſtate of inheritance was given to 
the daughter: that if it were left to conjecture, they might ſup- 
poſe that ſome miſtake had been made in the limitation; but 
they could not determine on conjecture, nor put that in the de- 
viſor's mouth which he had not ſaid. In the cafes of Robinſon 
v. Robinſon, and Evans v. Aſtley, the teſtator ſufficiently manifeſt- 
ed his intention : but here he has uſed no words teſtifying his 
intention to give an eſtate of inheritance to the daughters, and we 
cannot ſupply them. 

The following certificate was afterwards ſent to the Lord Chan- 
cellor; © Having heard counſel upon the caſe above referred to 
« us, we are of opinion that Lady Catherine Hay deceaſed, the 


() In that caſe (6) the words were, (after 3 deviſe to S. Naſh, ſon of T. and M. 
Naſh, for liſe, remainder to truſtees to preſerve contingent remainders, remainder to 
the firſt and other ſons of S. Naſb, and the heirs male of his and their bodies reſpec. 
tively,) “ and for default of ſuch iſſue, to the uſe of all and every the daughter and 
daughters of the ſaid T. Noſb, on the body of the ſaid M. his wife begotten and to 
* be begotten ; and for defaulr of ſuch iſſue to the uſe ot the right heirs of the ſaid 7. 


« Naſb ſor ever.” 
(5) See this cafe cited in Doe v Perryn, p. 495. 
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1789. plaintiff's late mother, took an eſtate for life in the eſtates in 
% queſtion(a).” 
Feb. 20th. 1789. Ktnvon. 
W. H. Asnnvussr, 
(5) N. Gnosx. 


(a) PH. 4 vol. 66. and Dae v. Burnſall, 6 vol 30. 
(3) Mr. J. Buller was fitting for the Lord Chancellor when this caſe was argued. 


. : 


Fridey, Jos and Others, againſt Rox, Leſſee of Perry, In 
Error. 


bon IN an ejectment which was brought in the Court of Common 
with an in- 1 Pleas for a houſe and garden at Ivelcheſter, Somerſet, a ſpecial 
rk de- verdict was found, in ſubſtance, as ſollows. 

John Leckyer, being ſeiſed in fee of the premiſes in queſtion» 
on the 13th of June 1734 made his will ; and after charging all 
his lands and hereditaments with the payment of certain an- 
nuities, deviſed in the following manner; 

« And my faid lands and hereditaments, thus charged as afore. 
ſaid, I give unto my brother Themas Lockyer, until his fon Jahn, 
or any other of his younger ſons, ſhall attain the age of 21 
years, which ſhall firſt happen ; and in caſe he ſhall have no 
younger ſon that ſhall live to attain the ſaid age, but ſhall have 
only one ſon that ſhall live to attain the ſaid age, then until 
ſuch only fon ſhall attain the ſaid age, in truſt that the clear 
rents, iſſues, and profits of the premiſes, after all charges and 
reparations deducted (except my now dwelling houſe at Tvel- 
chefler, and the garden and orchard thereto belonging, which 
I will ſhall be enjoyed by him for his own uſe during the time 
above mentioned), be preſerved and improved; and the ſame, 
with the produce thereof, I will ſhall be laid out and em- 
ployed in manner as is hereinafter directed with regard to 
the overplus of the perſonal eſtate. And when and as ſoon as 
my ſaid nephew John Lockyer, or any other of the younger 
fons of my ſaid brother Thomas Lockyer, born or to be born, ſhall 
attain the age of 21 years, then I give my ſaid dwelling-houſe, 
orchard, and garden, and all other my ſaid lands and heredita- 
ments, thus charged as aforeſaid, unto my ſaid nephew Job» 
Lockyer, or unto ſuch other ſon as for the time being ſhall be 
a younger ſon of my ſaid brother Thomas Leckyer, and fhall 


firſt attain his ſaid age of 21 years, and to the heirs and alligns 
of 
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of ſuch younger ſon for ever : but if my ſaid brother Thomas 
Leckyer ſhall have but one ſon that ſhall live to attain the ſaid 


age, then I give the ſame unto ſuch only ſon, his heirs and aſſigus 


for ever. And in caſe my ſaid brother Themas Lockyer ſhall 
liave no ſon that ſhall live to attain the age of 21 years, 
then I give the ſame unto my ſaid brother Thomas Lockyer, his 
heirs, &c.” The teſtator died on the 23d of Ofcber 1734, 
leaving the ſaid Thomas Lockyer his brother, his heir at law, and 
Foſeph Tolſen Lockyer and Fohn Lockyer, the two ſons of Thomas 
Lockyer, living at the time of his deceaſe, and who were the 
only iſſue of the ſaid Thomas Lockyer. Fohn Lockyer, the younger 
ſon, died on the 6th of June 1751, under 21 years of age. 
Feſeph Tolſon Lockyer married Maria Perry, the leſſor of the 
plaintiff, on the 2oth of February 17523 and on the 26th of 
September 1759 made his will in the following words; “ All 
ſuch worldly eſtate, of what nature or kind ſoever, whether in 
poſſeſſion, remainder, or reverſion, that I ſhall die ſeiſed or poſ- 
ſeſſed of, intereſted in, or entitled to, inveſted in, or ſhall belong 
to me at my deceaſe, whereſoever or howſoever, in any manner 
or wiſe, I do give, deviſe, and bequeath, and every part and 
parcel thereof, fully, wholly, and abſolutely, unto my wife 
Maria Lockyer, to be by her, her executors, adminiſtrators, 
and aſſigns, peaceably and quietly held, occupied, and enjoyed 
for ever, free from the claims or demand of any other perſon or 
perſons whatever, out of, from, or to, the ſame, or any part.” 
Foſeph Talfon Lockyer died in March 1765: Thomas Lockyer, the 
father of Joſeph Tolſon Lockyer, entered into poſſeſſion of the 
premiſes on the death of John Lockyer, the original teſtator, 
and continued in poſſeſſion till his death in 1785; when the de- 
fendants obtained poſſeſſion. 

The Court of Common Pleas, after two arguments at the bar, 
gave judgment for the plaintiff in laſt Trinity Term. See the 
Reports of that Court for that term, p. 30. On which the de- 


fendants removed the record into this Court by a writ of error. 


Jebyll, for the plaintiffs in error, made two points: 1ſt, That 
this was not a veſted intereſt in F. T. Lockyer ; and 2dly, That, 
if it were a contingent one, it was not deviſable. [The 'firſt 
point was conceded to him by the counſel for the defendant in 
error.] The ſecond queſtion was determined in the Court of 


Common Pleas, on the authority of Sehwin v. Selwin (a), and 


(2) 2 Bur. 1131. 1 Bl. Rep. 25t. 
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Mer v. Hawkins (a) : but thoſe caſes will not on examination 
be found to warrant the concluſion, in oppoſition to all the older 
authorities on the ſubject, A contingency, a mere poſhbility, is 
not the ſubje& of an aſſignment or deviſe, though it is tranſ- 
miſſible (6). It may indeed be aſſigned in the caſe of a bank- 
ruptcy, by the proviſion of the bankrupt laws. Higden v. Wis 
liamſon, 3 P. Wms. 132, ; which ſhews that it is not ſo at common 
law. So it may be releaſed in equity. Marks v. Marks, 1 Str. 132. 
Wright v. Wright, 1 Vez. 411. It is alſo aſſignable in equity, 
becauſe equity will conſider the aſſignor as a truſtee for the aſſig- 
nee. But the very neceſſity of reſorting to equity to carry into 
effect the aſſignment of a poſſibility ſhews that it is not aſſigu- 
able at law. A fine, levied of a poſſibility, operates only by 
eſtoppel againit the cognizor. A poſſibility was ſaid to be de- 
viſable in Seltuin v. Selwin, becauſe it is aſſignable: but it is 
not a{Tgnable at law, Perkins. Grant. 68. 2 Ro. Abr. 48, 
Peph. 5. The ſtatutes of wills (c) put conveyances or grants 
by the parties in their lifetime and wills on the ſame Sooting, 
But a mere poſſibility is not the ſubject of a grant, What is not 
aſſignable is not de viſable: in law they are convertible terms: 
but deſcendible and deviſable are not. Rights of entry are de- 
ſcendible, but not deviſable, So jewels of the Crown. Co. 
Lit. 18. 6. So titles of honour. So eſtates per autre vie. 2 Saund. 
261. (d); and lands in tail. There is no inſtance to ſhew chat 
a man can deviſe what he cannot aſſign: if he cannot make an 


aſſignee in his liſetime, he cannot appoint one after his death. 


« A mere poſſibility, and a thing altogether uncertain, is no 
% more deviſable than it is aſſignable.” Shep. Taucht. 431. That a 
mere poſlibility is not deviſable was expreſsly reſolved in Bi/bp 
v. Fountain (e). A choſe in action is not deviſable, 2 Yentr. 340. An 
argument may alſo be derived from the form of pleading to ſhew 
that a contingency is not deviſable: For in pleading a deviſe, it 
is neceſſary to ſtate that the deviſor was ſeifed : R. 274. F. 
N. B. 199. but he cannot be ſeiſed of a mere pollibility, The 
words of the ſtatutes of wills alſo afford a ſtrong argument to ſhew 
that a perſon can only deviſe that which he has, The 32 Hen. 8. 
e. 1. enacts that every perſon having manors, lands, Sc. ſhall hays 


(a) In Chanc. 1765, cor. Lord Northingion. 

(65) 1 P. An, 663. 4 P. Wins. 414. 

(e) 32 Hen. 8, c. 1. C 24& 35 Hen. L. c. 5. 

{d) But by 29 Car. 2. c. 3. /. 12. they are deviſable. (er) 3 Lew. 427+ 
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power to deviſe. And the 34 & 35 H. 8. c. 5. declares that 
perſons having a ſole intereſt in fee-fimple, c. may deviſe. In 
all the queſtions which have ariſen upon this ſubject, great 
ſtreſs is laid on the word “ having.” 3 Co. 25. Poph. 89. In 
3 Lev. 108. it is ſaid, chat the law is ſo ſtrict, that the deviſor 
muſt not have only the lands, &c, deviſed, but he muſt have 
them in the ſame ſituation at the time of his death as when he 
deviſed them; therefore if A. make a will, and then ſuffer a re- 
covery, and declare the uſes to himſAf, the lands will not paſs by 
the will. So if he deviſe, and then make a feoffment to the uſe 
of himſelf and his heirs. Show. P. C. 154. So under a convey- 
ance to aſes, no man could convey what he had not at the time 
of the conveyance. Cro. El. 401. So where a perſon had a fee 
expectant upon an eſtate tail, the fee was held not to be deviſ- 
able, for by the common law it was but a poſſibility. f Re. 
Abr. 609. 1.27. In Wyndv. Jekyll (a) it is alſo faid, that a man 
caunot deviſe a fee-fimple which he had not at the time of mak- 
ing the will. Some fallacy may perhaps ariſe from confounding 
moral with technical poſſibilities or contingencies. But there is a 
diſtinction between limitationt f terms, which are mere tech- 
nical poſſibilities, and /:mitations of eſtates, or moral and pure 
contingencies. 'I'he caſes of terms for years do not apply to 
the preſent queſtion ; they were always deviſable. But free- 
hold eſtates were not at common law. 2 iff. 7. It was for- 
merly doubted whether a term for 1000 years could be limited 
to A. for life, remainder to B.; becauſe, technically ſpeaking, 
A.'s life was of longer duration than 1000 years, or indeed any 
term. But it was ſettled in Manning's caſe, that a term might 
be limited over after an eſtate for life. After this another 
queſtion aroſe, whether the perſon to whom the term was li- 
mited after an eſtate for life, could aſſign or deviſe his intereft ; 
becauſe, in technical theory, an eſtate for 1000 years was not ſo 
eilimable as an eſtate for life z it was ſaid that the liſe might laſt 
louger than the term, and that the perſon who was to take the 
remainder had a mere poſſibility, But the Courts ſaw that ſuch 
a poſſibility was purely fiftitious and technical, and that in 
reality it was a moral certainty; by no means a mere contin- 
gency, but a poſitive expectant intereſt : and they held it de- 
vilable. In the caſes which allow remainders of terms to be 
devilable, it is not pretended that all contingencies are deviſ- 


(a) 1. . $72. 
able. 
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1789. able. The contrary is admitted by the diſtinction taken as to 
— terms; for ſuch diſtinctions would be unneceflary, if contin. 


gencies in general were deviſable. Perhaps it may be difficult 
to find the true reaſon why a contingency ſhould not be devif. 
able as well as deſcendible. It might be equally diſhcult to dif. 
cover the origin of many other rules in our law ; as that the 
half blood ſhall not inherit; that an eſtate in fee-fimple, or 
even per auter vie, ſhall deſcend to the eldeſt fon only; and that 
an eſtate for 1000 years ſhall go to all the children equally : but 
it is ſufficient that the law has ſo decided. The Court of Com- 
mon Pleas decided this caſe on the authorities of Sin and Sel. 
win, and Moor v. Hawkins, But the firſt of thoſe deciſions was 
founded on this, that the bargain and fale, and the recovery, 
were all one conveyance. And according to the report of this 
caſe in Blackſtone, it became unneceſſary to determine the fe. 
cond queſtion. For Lord Mansfield is made to fay, that there 
were two queſtions ; one, whether the deed and recovery fhould 
be taken as one conveyance ; the other, whether a poſſibility 
was deviſable ; adding, if the deed and recovery were one con- 
veyance, © there would be no other queſtion.” And it has al- 
ways been underſtood that the Court, in ſending their certih- 
Cate to the Lord Chancellor, conſidered that the deed and re- 
covery formed but one conveyance. Burrow indeed has added 
to his report of the caſe, that “it was probable, from ſome ex- 
% preſſions dropped, the Court might think J. Sel/xvyn had a void- 
« able contingent executory uſe ; and that ſuch a uſe was devif- 
able.“ But this did not proceed from the Court, and appear 
to be only the Reporter's conjecture. It is true that the opinion 
of Burrow is in ſome meaſure fortified by Lord Mansfield, in Re: 
d. Noden v. Griffiths (a), who ſaid, that in Se/wvin v. Selwwin, he 
was prepared to have ſhewn, that “ in all contingent, ſpring- 
« ing, and executory uſes, where the perfon who is to take is 


« certain, ſo that the ſame may be deſcendible, they are alſo de- 


« viſable.” But he likewiſe added, that c the great and manly 
ground upon which the Court in that caſe went was, that thc 
« deed, recovery, and all the whole tranſaction, were to be con- 
« ſidered as one conveyance,” And with reſpect to the caſe of 
Moor v. Hawkins; although it was determined by an able 
judge, yet he admits that he formed that opinion at a very early 


(a) 2 Bl, Rep. 605, : 
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period of life, when his judgment was not mature, nor his ex- 
perience conſiderable : and he even confeſſed that it was contrary 
to the old authorities. Theſe two modern caſes therefore, when 
conſidered in oppoſition to all the ancient authorities and the 
principles of law, are not ſufficient to overturn them. 

Gibbs was to have argued for the defendant in error; but 
the Court, having no doubt upon the ſubject, ſtopped him. 

Lord Kexron, Ch. J.—It is high time that this queſtion 
ſhould be underſtood to be completely at reſt : it affects a great 
deal of the real property in this country; and miſerable indeed 
would be the ſtate of property here, if fuch a queſtion as this 
{till remained unſettled. If we conſider the ſtatute of wills, 
which firſt gave a power of diſpoſing of real property by de- 
viſe, it is matter of aſtoniſhment that this queſtion ſhould ever 
have ariſen ; for it enables perſons having any manors, lands, 
Dc. to deviſe; which muſt mean having an intereſt in the 
lands. There are two kinds of poſſibilities; the one, a bare 
poſſibility; that which the heir has from the curteſy of his 
anceſtor, and which is nothing more than a mere hope of ſuc- 
ceſſion. Such a poflibility undoubtedly is not the object of 
diſpoſition; for if the heir were to diſpoſe of it during the life 
of the anceſtor, though it afterwards devolved on him from 
his anceſtor, ſach diſpoſition would be void. The other, a 
poſſibility, or contingency, like the prefent, and which is 
widely different from the former, Now m order to ſee whe- 
ther this ſort of contingency be or be not deviſable, let us 
conſider ſome of the analogous caſes. Suppoſe an eſtate 


be limited to A. for life, remainder to B. for life, and 


that the ultimate reverſion in fee was given to another 
it never was doubted but that ſuch a reverfion was deviſ- 
able. That was not doubted by Lord Ch. J. Holt, in Bronc- 
ler v. Cole (a), nor in Bretr and Rigden (6). But it is 
faid that this, which depended on an executory ſpring- 
ing uſe, is not the ſubject of a deviſe. Undoubtedly the ſta- 
tute of wills had. been paſſed ſome time before any queſtions 
arole on executory deviſes; for they took rife in queen Eliaa- 
beth's time, and aroſe very rarely for. ſome time aftcrwards. 
When they did, it was decided by degrees that they were de- 
fcendible, releaſable, and aſſignable z but it is contended that 
they were not devifable. But it is difficult to aſſign any 


(a) 2 Eg. Caſ. Ar. 296. 3. (% Plnud. 341. 
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1789; reaſon why they ſhould be capable of diſpoſition by one mode of 


—— conveyance, and not by another. It is ſaid that a cheſe in action 
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is only aſſignable in equity: but equity will only interfere when 
a perſon claims for a valuable conſideration paid, and not be- 
tween voluntcers: and in thofe caſes equitds ſequitur legem; 
This queſtion however does not depend upon reaſon by ana- 
logy to other caſes, or on abſtract reaſoning. I will not cite all 
the caſes that may be mentioned upon the ſubject, but will 
confine myſelf to two or three which have been determined 
by great authorities after much conſideration. The firſt 1 
take from the argument in Scluin v. Selwin, by Mr. Norton (a); 
it is that of Geodtitle d. Gurnel v. Wood, Tr. 14 Geo. 2. C. B. 
In that caſe there was a deviſe to A. and if he dies before 
21, then to B. and his heirs. B. died, and then the contingency 
happened by the death of A. before 21. Willes, Ch. J. ſaid, 
„The queſtion is, whether an executory deviſe be tranſmiſſible ? 
« Moſt of the old cafes which hold that they are not deviſable, 
cc were before executory deviſes were well eſtabliſhed z but that 
« doctritie is now exploded. Executory deviſes are not naked 
« poſſibilities, but ate in the nature of contingent remainders; 
« and there is no doubt but that ſuch eſtates are tranſmiſũble, 
ct and conſequently deviſable.” Here then the Chief Juſtice gave 
a clear opinion that a poſſibility was deviſable. That it is allo 
tranſmiſſible appears from the caſes of King v. Withers (b), and 
Mardi v. Marie. And the caſe of Selwin v. Selwin is a very 
ſtrong authority on the queſtion in this caſe. I have a much 
fuller note of that cafe than that in Bur. or Black. ; and the 
grounds of the opinion of the Court, as ſuppoſed by Sir F. Bur- 
row, are thoſe which Lord Mangfeld actually declared in court. 
The caſe of Moor v. Hawkins is alſo a pointed and ſtrong au- 
thority on this ſubject, a manuſcript note of which I lent 
to the Court of Common Pleas when this very caſe was before 
them. And it is to be remembered that all further argument 
of the caſe of Mor v. Hawkins was given up by the ſolicitor- 
general (De Grey), who would not have given up the point if 
he had thought it tenable. On the authority therefore of theſe 
caſes, I think the judgment of the Court of Common Pleas muſt 


be affirmed; and I fincerely hope that this point will be now 
underſtood to be perfectly at reſt. 


( 1 Block. Rep. 225, (% Rep. Temp. Talb, 117. 
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AsnavssT, J.—The Court of Common Pleas conſidered this 
as à decided caſe: and therefore they did not think it necef- 
ſary to go at large into the grounds on which their opinion was 
formed. It is now too late to raife any doubt upon this queſ- 
tion, it having been expreſsly detetmined in the caſes of Sel- 
vin v. Selwin, and Moor v. Hawkins, Were it neceſſary to go 
fully into this point, there would be no difhculty in ſhewing 
that it was decided in thoſe two caſes on ſound and legal 
principles. And there are alſo ſeveral other caſes, which, 
though not on the ſame point, go the length of ſupporting the 
doctrine, that contingencies like the preſent are deviſable. It 
was held in ſome of the caſes that an intereft of this kind is 
aſſignable, in others that it is tranſmiſſible, and that it is an he- 
reditament; and if ſo, it follows that it is alfo deviſable. The 
doubt appears to have ariſen on the word © having” in the ſta» 
tute of wills; and the old caſes determined that a contingency 
like the preſent was not the ſubject of a deviſe. But that doe- 
trine has been exploded in all the modern cafes. And it is 
ſtrange that in former times the Courts ſhould have 'been go- 
verned by ſuch narrow reaſoning, when they were conſtruing 
this aCt of parliament. For the plain meaning of the ſtatute 
is, that every perſon who has a valuable intere/t in lands ſhall 
have the power of diſpoſing of it by his will. However on the 
authority of thoſe caſes on which it has been decided that a con- 
tingent intereſt like the preſent is aſſignable, and tranſmiſſible, 
and of Selwwin v. Selwin, and Mcor v. Hawkins, in which this 
very point was expreſsly determined, I am of opinion that the 
Judgment mult be affirmed. 

BuLter, J.—The fhort queſtion is, Whether the intereſt 
which a perſon takes by virtue of an executory deviſe, be or be 
not deviſable? From the time when exccutory deviſes were 
firſt known in the law, they have been attacked in every poſſible 
ſhape : and yet it is obſervable that the attack has, as often as it 
has been made, in modern times at leaſt, always failed. The 
true reaſon why they have been thus attacked is to be found 
in every modern cafe which treats of the ſubject, namely, that 
in carly times when the queſtion was firſt diſcuſſed, the nature 
of an executory deviſe was not underſtood. It was firſt con- 
tended, that an executory deviſe was not tranſmiſſible ; then, that 
it was not aſſignable; then, that it was not deſcendidle ; and, 
laſtly, that it was not deviſable. But if it be ſuch au intereſt as 


18 


98 -- 


1789. 


Jowrs 


Rox. 


1789. 


Jowns 


_ againſt 
Rox. 


virtue of the will, deviſed all his right and intereſt, &c. ; that 
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is deſcendible, it ſeems ſtrange to ſay that it is not alſo deviſable, 
They muſt both be governed by the ſame principle. It was 
held to be deſcendible, becauſe the perſon taking it has an in. 
tereſt in the lands which is known to the law, and will deſcend 
if the anceſtor does not diſpoſe of it; then if he has that in. 
tereſt, he has a right to diſpoſe of it by his will. It is a ſound 
diſtinction, which has been taken by my Lord Chief Juſtice, 
between a bare poſſibility, and a poſſibility coupled with an in- 
tere/l. The caſes on this ſubject have been uniformly deter. 
mined the ſame way ſor nearly fifty years paſt. The caſe of 
Goodtitle d. Gurnell v. Word was 49 years ago in the Common 
Pleas, The next in order was that of Schuin v. Selwin in this 
court; and I am not inclined to give fo little credit as the coun- 
ſel for the plaintiffs in error to the opinion at the end of that 
cafe. It was not the opinion of Sir James Burrow himſelf, but 
of the Court. It has been openly acknowledged by Lord Man; 
Feld, and I have had repeated opportunities of hearing it from 
him in private, that he has given to Sir J. Burrow his own 
note and opinion of a caſe, which he could not deliver publicly 
in court; for it was not at that time the practice of this Court 
to give their opinions here in caſes which came from the court 
of Chancery. This note at the end of that caſe ſhews decidedly 
what was the opinion of the Court: but even if there were any 
doubt about it, we find that, in Ree d. Noden v. Griffiths, Lord 
Mansfield declared that he was prepared (in the former caſe) to 
have ſhewn ,with the concurrence of the whole Court, that con- 
tingent, ſpringing, and executory uſes, were deſcendible, and alſo 
deviſable. The laſt caſe upon this ſubje& is that of Maar v, 
Hawkins, which is another direct authority. Then the counſel 
for the plaintiffs in error endeavoured to ſhew, on the forms of 
pleading, that this was not a deviſable intereſt, 'The general rule 
of pleading is, that if you ſhew a particular eſtate, you muſt ſhew 
the commencement of it, and a ſeiſin in fee of the perſon laſt | 
ſeiſed. In this caſe the mode would be this; that the deviſor 
was ſeiſed in his demeſne as of fee; that he deviſed {prout the 
will), by which it appears that J. Lockyer took an intereſt in 
the eſtate by an executory deviſe ; that he, being ſo entitled by 
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the meſne eſtates had failed, and that the ſecond deviſee be- 
came entitled, &c. This mode of pleading is not liable to any 
objection, when it is Rated that he had a deviſable intereſt. 
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- Grose, J.— This queſtion depends on the ſtatutes of wills; 
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1789. 


and I have no doubt but that this, which is now claimed, was 


a deviſable intereſt. The fourth ſection of the 34 & 35 H. 8. 
c. 5., which is explanatory of the 32 H. 8. c. 1. declares that 
all perſons having a ſole eſtate or interęſ in lands, &c. may de- 
viſe : This does not include a bare pgſſibility, or hope of ſuc- 
ellen, but a poſlibility, accompanied with an intereſt, The 
idea which has been entertained by ſome perſons of the profeſ- 
fion, that ſuch a contingency as the preſent was not deviſable, 
may be traced from the caſe of Biſhop v. Fountain (a); there 
lands were deviſed to Fountain in fee in truſt to pay an annuity 
to the deviſor's daughter Mary, and, if ſhe had children, to 
convey ſucceſſively to thoſe children; for want of ſuch ifſue 


the lands were directed to be conveyed to the eldeſt ſon of 


his nephew J. Cater, and the heirs of ſuch eldeſt ſon; and an 
annuity was given to ſuch eldeſt ſon till the eſtate ſhould 
come to him: but if he claimed any thing during the life of 
Mary, or any of her iſſue, then both the father and ſon were 
to be excluded from having any thing out of his eſtate. The 
eldeſt ſon of F. Carer was Anthony, who had two ſiſters, the 
defendants. Anthony died, and left iſſue John his ſon, who in 
the lifetime of Mary deviſed to the plaintiff, and died without 
iſſue. Mary afterwards died without iſſue, The Court held 
that John had no eſtate deviſable, but a mere poſſibility, during 
the life of Mary or any of her iſſue, But the reaſons are not men- 
tioned why it was to be conſidered as a mere poſſibility, unleſs by 


recurring to the above clauſe, which might be conſidered as 


rendering the deviſe to the eldeſt ſon of his nephew depending 
upon the condition of his not claiming during the life of Mary 
or any of her iſſue, and conſequently contingent until that con- 
dition was performed, which could not be till the death of Mary 
without iſſue, He would rather have take an equitable re- 
mainder in fee expectant on the death of Mary, and the failure 
of iſſue of her body, which would have been a veſted eſtate, and 


conſequently deviſable. The ſtatute of wills was not at all 


touched upon or conſidered by the Court; and the only way in 
which I can account for this doctrine having been afterwards 
adopted by Lord Chief Juſtice Parker, and Lord Hardwicke, was 
becaule they conſidered it as a point already determined, and 
therefore did not enter into the reaſons on which it could be 


(4) LE. 427+ 
Vox. III. H ſupported. 


Jones 
againſt 


Rox, 
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1789. ſupported. Now if the caſe in Levina cannot be conſidered as 
a „law, the foundation, on which the other cafes were built, 
— is deſtroyed. And the modern caſes have decided the other 

x. way; on the authority of which I think the point is now ſet- 
tled. And even if it were not already fo decided, I think it 


ſhould be ſo on the words of the ſtatutes. 
Judgment aſſirmed. 


Srurdey, Joan YOUNG, S. Rax DAL, W,MuLLins, and J. OsMer, 
Feb. 7th. ' . * » 
againſt The KING. In Error, 


— N indictment was preferred at the Seſſions at Bra 
f.nce within againſt the defendants on the 30 Geo. 2. c. 24. for ob- 
che 30% taining money by falſe pretences. The firſt count in the in- 


J- c. 24. ö les 
money or dictment ſtated that the defendants, fraudulently intending to 


—— obtain of the honeſt ſubjects of our lord the king their monies, 


by the de- 
— goods, wares, and merchandizes, by falſe colours and pretences, 


a falſe fre- on the 23d of December, in the 28th year, Wc. at, c. unlaw- 
oor Tully, knowingly, wilfully, and deſignedly, did falſcly pretend 


an intent to 
Os ; — to one Thomas, that Young had made a bet of 500 guineas on 
jection tit each fide with a colonel in the army then at Bath that William 


1 Lewis would on the next day run on the high road leading from 


repreſenta- Gloucefler to Briſtol ten miles in length within one hour, and 
tion as ot . . . . 
ſome tranſ. that Young and Mullins did go 200 guineas each of and in the 


— faid bet, and Randal did go the other 100 guineas, (meaning 


a fete that, in caſe ſuch pretended bet was loſt, Young was to contri- 
time Mber pute and pay 210 J. Mullins the like ſum, and Randal the re- 


the pr. tence 

=> 05" maining 105 /.) and did then and there under colour and pre- 
fpoken by tence of ſuch bet, c. obtain from Thomas as a part of ſuch 
one ceten- pretended bet 20 guincas of the 500 guineasz by which faid 


22 2 falſe pretences the defendants did then and there, to wit, on, &, 
ers, W 


are acting in at, Cc. unlawfully, knowingly, and deſignedly, obtain from the 


—— * faid Thomas the ſaid 20 guineas with intent to cheat and de- 
— 4 fraud him thereof; whereas in truth and in fact no ſuch bet 
EN had been made, c. to the evil example, c. againſt the peace, 

| — Sc. and againſt the form of the ſtatute, c. The ſecond count 


arreſt of ſtated that the defendants unlawfully, knowingly, wilfully, 
Inas ce in, and defignedly, did falſely pretend to the ſaid Thomas that 


di Ament 
contains ſeveral charges of the ſame nature in the different counts 
i CES Yaung 


mins YEW 


c 
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Young had made a bet of 500 guineas on each ſide with Ofmer, 1789. 
that Lexwis would on, c. run ten miles within the hour on the 
road leading from Glouceſter to Briſtal, and did then and there 26 Others 
under colour and pretence of having made ſuch bet obtain from 1 
Thomas 20 guineas, as part of the ſaid laſt mentioned bet ſo in er 
pretended to be made with Ofmer 3 by means of which ſaid laſt 
mentioned falſe pretence the defendants did then and there, to 

writ, on, c. at, Cc. unlawfully, knowingly, and deſignedly, 

obtain from Thomas the ſaid 20 guineas, with intent then and 

there to cheat and defraud him of the ſame; whereas in truth 

and in fact no ſuch bet was made, Wc. to the evil example, Cc. 

againſt the peace, Ic. and againſt the form of the ſtatute, c. 

There were two other counts, charging the defendants with 

having obtained 20 guineas from Thomas Thomas, by falſe pre- 

tences; without ſtating what thoſe pretences were. The defen- 
dants were found guilty, and ſentenced to be tranſported for 

ſeven years. And afterwards they removed the indictment by 

writ of error into this Court; and aſſigned for error that the 
ſuppoſed falſe pretences, ſhewn in the firſt and ſecond counts of 

the indictment, are neither contrary to the ſtatute, 33 H. 8. or 

30 Gee. 2., or any other ſtatute, That neither of the counts in 

the indictment contained any offence againſt the common law; 

and even if fo, that the judgment thereupon is not warranted by 

the common law. And that neither the third or fourth count 

ſet forth any offence againſt the ſtatute or common law; con- 

cluding with the general aſſignment of errors. 

Fielding made five objections to the indictment: firſt, that 

the tranſaction itſelf, ſuppoſing it was accurately ſtated, is not 

the ſubject of a criminal proſecution. This indictment being 

founded on the 30 Ges. 2. c. 24., and that and the 32 H. 8. 

e. 1. being made in pari materid (a), it is neceſſary to conſider 

how the common law ſtood before thoſe ſtatutes paſſed, in order 

to ſee what alteration they intended to make. There are two 
conſtituent parts of the offence of * cheating” at common law; 
firſt, the act itſelf muſt affect the public; and ſecondly, it muſt 
be ſuch, againſt which common prudence could not have guard- 
ed. 1 Hawk, P. C. c. 71. 2 Burr. 1125. Then came the 
ſtat. 33 H. 8. c. 1. which made it an offence to obtain money 
| by a falſe toten. The only alteration therefore that this ſtatute 


{a) Ante, 2 vol. 586, 
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1789. made in the law was that, in order to bring the caſe within it, 
ſome falſe token muſt be uſed. But it did not affect thoſe caſes 
Ba al of fraud, againſt which common prudence might be a ſufficient 
, ſecurity. This ſtatute was followed by the 30 Geo. 2. c. 1, 
* ay which makes it an offence to obtain money by a falſe pretence : 
but the generality of thoſe words does not extend the law to 
cafes, againſt which common caution may guard. For the ſtat, 
14 Geo. 2. c. 6., which made it a felony to ſteal ſheep, or other 
curtle, was, in its conſtruction, confined to ſtealing ſheep only; 
and the Legiſlature found it neceſſary in the next year to extend 
it to all cattle by name by another ſtatute, 15 Geo. 2. c. 34. 
Although the words of the 30 Geo. 2. c. 24. are very general, 
yet it does not extend to every pretence. Where the repreſen. 
tation is of a thing paſt/or preſent, againſt which caution can- 
not guard, it may come within the ſtatute : but if it be a te- 
preſentation of ſome future tranſaction, concerning which 
inquiries may be made, it is not an indictable offence under 
this ſtatute, but is only the ſubject of a civil remedy ; becauſe 
the party can only be impoſed upon through his own negligence, 
Now in this caſe the repreſentation was a bare naked lie, 
without any appearance of truth; and was no inducement 
to the profecutor to lend his money. He had an oppor- 
tunity of inquiring into the truth of the ſtory. Beſides the 
tranſaction itfelf is of a gaming nature; it does not deſerve 
any attention from the Court, like the cafe of a riſk in com- 
merce or trade, But, ſecondly, if this be a proper ſubject > 
an inditment, the charge on this record is not ſtated with ſuſ- 
ficient certainty and precifion, No perſon is ſpecifted in the 
firſt count, with whom the wager was made; it is only * with 
a Colonel at Bath.“ In order to ſubſtantiate this charge the pro- 
ſecutor muſt have proved a negative. The name of the Colonel 
ſhould have been mentioned in the indictment, that the defen- - 
dants might have had an opportunity of preparing themſelycs 
for their defence; whereas this charge is fo general that they 
could not learn from the record what particular offence was 
imputed tothem, One reaſon, why certainty is required in in- 
dictments, is that, if the defendant be acquitted on his trial, lie 
may be able to plead autrefoits acquit to another indictment for 
the ſame offence. Now if theſe defendants had been acquitted 
on this indictment, and were indicted a ſecond time, and in 
that indictment the name of the Colonel was ſet out, the ac- 
| quitta 
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quittal in the firſt could not be pleaded to the ſecond indict- 
ment. Thirdly, the four defendants are charged Jeintiy in the 
indictment; whereas, from the nature of the tranſaction, they 
ſhould have been charged /everally. The pretence charged could 
not be conveyed to the proſecutor by /igns; it muſt have been 
by evords. Now though all the defendants were preſent when 
the repreſentation was made to the proſecutor, yet the words 
were not ſpoken by all; and one of them cannot be affected by 
words ſpoken by another; each is anſwerable for himſelf only. 
The falſe pretence conveyed by words is, like the crime of per- 
jury, a ſeparate act in the perſon uſing them. In R. v. Phil 
lips (a), it was held that ſeveral perſons cannot be joined in 
one indictment for perjury; and one reaſon given is, leſt the jury 
ſhould apply the eyidence to all, which is only applicable to 
one of, the defendants. The fourth objection was, that the ſe- 
cond count in the inditment ſtates a diſtin offence, not ariſ- 
ing out of, or connected with, the charge in the firſt count · 
The charge in the firſt count was, that the bet was made with a 
colonel gt Bath ; in the ſecond, that it was with O/mer, another 
of the defeudants. This therefore ſhould have been the ſubject 
of another indictment. It is not like the ordinary caſe of an 
indictment conſiſting of ſeveral counts, where they are only mo- 
difications of the ſame offence ; for here is no one mark of the 
entirety of the offence, Theſe offences are diſtin in their na» 
ture, and lead to diſtin puniſhments. But if a priſoner be in- 
dicted for two ſeparate offences. he may be confounded in his de- 
fence, and the minds of the jury diſtracted. In R. v. Roberts (5), 
which was an information againſt the defendant, who was a fer- 
ryman, for receiving divers ſums of money from different paſ- 
ſengers, after a verdict of guilty, the judgment was arreſted; and 
Holt, Ch. J. ſaid, “ In every ſuch information, a Angle offence 
« ought to be laid; they ought not to be accumulated under a 
« general charge, becauſe each offence requires a ſeparate pu- 
« niſhment.” This count then, charging a diſtinct offence, can- 
not be united with the firſt ; neither can it he rejected as ſur» 
pluſage ; but it vitiates the whole indictment. With reſpe& to 
the za and 4th counts; they are undoubtedly bad, the pretence 
not being ſtated in either of them, R. v. Maſon, ante, 2 vol. 581. 
Griffith, contra, was ſtopped by the Court. 


(a) 2 Str. gat. + (3) Cartb. 226. 
H 3 Lord 
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Lord Kxxrox, Ch. J.— After aſking whether there had been 


any ſolemn determination on an indictment on the ſtatute,—. 
ſaid, undoubtedly this indictment, being founded on the ſtatute 
of 30 Ges. 2. c. 24., is different from a common law indictment. 
When it paſſed, it was conſidered to extend to every caſe where 
a party had obtained money by falſcly repreſenting himſelf to be 
in a ſituation in which he was not, or any occurrence that had 
not happened, to which perſons of ordinary caution might give 
credit. The ſtatute of the 33 Hen. 8. c. 1. requires a falſe ſcal, 
or token, to be uſed in order to bring the perſon impoſed upon 
into the confidence of the other; but that being found to 
be inſufficient, the ſtatute 30 Geo. 2. c. 24. introduced an- 
other offence, deſcribing it in terms extremely general. It 
ſeems difficult to draw the line, and to ſay to what caſcs 
this ſtatute ſhall extend; and therefore we muſt ſee whether 
each particular caſe, as it ariſes, comes within it. In the 
preſent caſe, four men came to the proſecutor, repreſenting a 
caſe as about to take place, that William Lewis ſhould go a 
certain diſtance within a limited time; that they had betted 
upon the event, and they ſhould probably win: he was per- 
haps too credulovs, and gave confidence to them, and advanced 
his money; and afterwards the whole ſtory proved to be an ab- 
ſolute fiction. Then the defendants, morally ſpeaking, have been 
guilty of an offence, I admit that there are certain irreguli- 
rities which are not the ſubject of criminal law. But when the 
criminal law happens to be auxiliary to the law of morality, 
I do not feel any inclination to explain it away. Now this 
offence is within the words of the act; for the defendants 
have by falſe pretences fraudulently contrived to obtain money 
from the proſecutor; and I ſee no reaſon why it ſhould not be 
held to be within the meaning of the ſtatute. The ſecond ob- 
jection is, that the charge is imperfectly ſtated z but that is an- 
ſwered by the record. If the indictment did not inform the de- 
fendants what charge they were called upon to anſwer, the ob- 
jection would be well founded. But it holds out to them ſuſ- 
ficient intelligence of the offence imputed to them. lt ſtates the 
wager to be with © a colonel at Bath“ perhaps his name was 


not mentioned, ſo that he could not have been deſcribed in the 


indictment with greater accuracy. But if ſuch a wager had 
been actually depending, it was competent to the defendants to 
have proved it in their detence. As to the 3d objection; this 

caſe 


- 
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caſe is extremely different from that of perjury, to which it has 
been compared; becauſe that depends on the very words which 
the. perſon charged individually ufc3 in a court of juſtice : and 
the words ſpoken by one cannot poſſibly be applied to another 
as falſely uttering thoſe very words. I do not ſee how that 
could ever have been doubted, But in this caſe all the defend- 
ants went together to the proſecutor, and thus carried a greater 
degree of credit; and they all joined in the relation as of a 
thing within their own knowledge. If they were all preſent, 
each acting a different part in the fame tranſaction, no rule of 
criminal proceeding will be violated by adjudging them guilty of 
the impoſition jointly, I admit that offences are not to be 
charged in ſuch a manner as will confound the evidence: but 
in caſes where it is neceſſary that ſeveral defendants ſhould be 
indicted jointly, and the evidence is complicated, it may be 
ſeparated for each particular defendant, as was done in the caſe 
before Mr. J. Yates at Hereford, in the trial of Mr. Poxwell's 
murderers, The fourth objection would be well founded, if 
the legal judgment on each count was different; it would be 
like a misjoinder in civil actions, But in this caſe the judg- 
ment on all the counts is preciſely the ſame ; a miſdemeanor is 
charged in each. Moſt probably the charges were meant to 
meet the ſame facts: but if it were not fo, I think they may 
be joined in the fame indictment. 

ASHHURST, J.— As to the firſt objeCtion : caſes which hap- 
pened before the paſſing of the 30 Geo. 2. c. 24. do not apply to 
this. For that ſtatute created an offence which did not exiſt be- 
fore, and I think it includes the preſent. The Legiſlature ſaw 
that all men were not equally prudent, and this ſtatute was paſſed 
to protect the weaker part of mankind. The words of it are very 
general, “ all perſons who knowingly by falſe pretences ſhall ob- 
e tain from any perſon money, goods, Sc. with intent to cheat 
* or defraud,” c.; and we have no power to reſtrain their ope- 
ration. With reſpect to the ſecond objection; it ſeems that the 
charge is as certain as the nature of the thing would admit. 
The third objection would have been much ſtronger, if the charge 
had been laid as ſeveral; for if they all aQtcd together, and 
ſhared in the ſame tranſaction, it could not nave been ſaid that 
one received the whole ſum. Neither is there any toundation for 
the laſt objection. Perhaps each count related to the ſame fraud, 
though it is charged differently. But if it were not fo, I do 
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not know any rule of law which prevents the joinder of two mif. 


. Jcmcanors in the ſame indictment, 


Young 
and wiiuirs 


againſt 


BuLr er, -The firſt objection is the one deſerving the 
moſt conſideration. The principles of the common law have 


ww — been truly ſtated. To make an offence indictable at common 


law, it muſt be public in its nature. And the diſtinction, 
which has been taken in the caſe of uſing falſe weights and mea- 
ſures, ſhews it more clearly than any other. If a perſon ſell by 
falſe weights, though only to one perſon, it is an indictable 
offence : but if without falſe weights he ſell to many perſons a 
leſs quantity than he pretends to do, it is not indiftable. But 
though the common law, as applicable to this ſubjeR, is as ſtated 
by the counſel, it is in this caſe neceffary to conſider both the 
ſtat. 33 H. 8. c. 1. and the 30 Geo. 2. c. 24. By the former of 
thoſe the offence conſiſts in obtaining money or goods by falſe 
tokens; and unleſs ſome token be uſed, the caſe does not come 
within that act. Now ſuppoſe a token had been produced in 
this caſe, and that the defendants, after telling their ſtory to the 
proſecutor, had ſaid, © if you have any doubt, here is the colo- 
« nel's gorget;” I think it would have fallen within the ſtatute of 
33 Hen. 8, If it would, then let us conſider what effect the 
30 Geo. 2. c. 24. has on the caſe. The Legiſlature thought 
that the former ſtatute was too limited; and therefore the 
30 G. 2. c. 24. was paſſed, which enacts, that all perſons who 
thall obtain money from others by falſe pretences with intent to 
cheat or defraud ſuch perſons, ſhall be deemed offenders againſt 
the public peace. The ſtatute therefore clearly extends to caſes 
which were not the ſubject of an indictment at common law. 
The ingredients of this offence are the obtaining money by 
falſe pretences, and with an intent to defraud. Barely aſking 
another for a ſum of money is not ſuſficient; but ſome pretence 
mult be uſed, and that pretence falſe ; and the intent is neceſſary 
to conſtitute the crime, If the intent be made out, and the 
falſe pretence uſed in order to effect it, it brings the caſe within 
this ſtatute. Very few caſes on this a& of parliament have 
been brought before this court: but there was an indictment 
on this ſtatute againſt Count Villeneuve, tried at Cheſter in the 
year 1778, which I have had occaſion to mention here ſeveral 
times, and which I have never heard doubted or contradicted, 
That indictment was tried while I fat with Moreton, Ch. J. on 
the bench at Chefter, of whom all who remember him will bear 
teſtimony 
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teſtimony with me that he was a very able judge, and peculiarly 1789. 
cautious in criminal caſes. The facts of that caſe were ſhortly 

theſe: the defendant applied to Sir T. Broughton, telling him 1 Geben 
that he was intruſted by the duke de Lauzun to take ſome horſes 3 
from Ireland to London, and that he had been detained ſo long in Eren 
by contrary winds, that his money was ſpent; Sir T. Broughton 

was induced by this repreſentation to adyance ſome money to 

him : afterwards it turned out that the priſoner never had been 
employed by the duke de Lawzun, and his whole tory was a fic- 

tion, On that caſe the priſoner was convicted, and ſentenced to 

hard labour on the Thames, Now that caſe goes the full length 

of deciding this. As to the three other objections, they admit of 

very eaſy anſwers. With reſpeQ to the objeCtion, that the charge 

is too general; in this ſtage of the proceeding, the Court muſt 

take it, that the repreſentation was made by the defendants in 

the ſame manner that it is charged in the inditment, And if 

that, though general, was ſufficient to anſwer the defendants 
purpoſe, we cannot ſay that it was too general, We are not to 

ſuppoſe that the colonel's name was mentioned; and the pro- 

ſecutor could not ſtate it with greater particularity than the de- 
fendants uſed. The third objeCtion is, that this is not a joint 
offence: but, as this is the caſe of a miidemeanor, the caſe in 

Burrow (a) is a deciſive anſwer to it; there Lord Mangfeld ſaid, 

« it is a ſtrange thing if the king cannot call a man to account 

« for a breach of the peace, becauſe he broke two heads inſtead 

« of one.” The preſent was I think a joint offence; it was a joint 
repreſentation to anſwer one and the ſame purpoſe ; neither is the 

proof ſeveral, it xclates to one tranſaction. This is not like the 

caſe of a conſpiracy, where the whole ſtory mult be taken up in 
detached pieces at different times to charge the different actors. 

But here it is one entire act, which they were all carrying on in 
concert together, If however any authority were neceſſary, a caſe 
happened about a year ago which is ſtronger than the preſent. 

Three perſons were indicted on the Black Act for ſhooting at the 
proſecutor ; they were all charged with the ſingle act, and the 
indictment was held by all the judges of England to be ſuffi- 

cient. As to the remaining objection; that is founded on a point 

which once embarraſſed me a great deal. Some years have elapſed 

ſince I looked into it, but I believe I can ſtate pretty accurately 

how jt ſtands. In miſdemeanors, the caſe in Burrow ſhews that it 


e Burr, gigs 


nies hea o - o Ws q 1 
Zan 


Fs 
1 


* 
* 


Ne 


5 
Ld 


; 
AN 
x. 
25 
1 


2 M \ — _ 

: 2 
. ͤ— — _ 0 N 
F = — — — * — 4 5 — mx FP: — * _— 


CASES in HILARY TERM 


is no objection to an indictment that it contains ſeveral charges, 
The caſe of felonies admits of a different conſideration ; but 
even in ſuch caſes it is no objection in this ſtage of the proſecu- 
tion. On the face of an indictment every count imports to be 
for a different offence, and is charged as at different times. And 
it does not appear on the record whether the offences are or are 
not diſtinct. But if it appear before the defendant has pleaded, 
or the jury are charged, that he is to be tried for ſeparate of- 
fences, it has been the practice of the judges to quaſh the in- 
dictment, leſt it ſhould confound the priſoner in his defence, or 
prejudice him in his challenge of the jury; for he might object 
to a juryman's trying one of the offences, though he might have 
no reaſon to do ſo in the other. But theſe are only matters of 
prudence and diſcretion, If the judge, who tries the priſoner, 
does not diſcover it in time, I think he may put the proſecutor 
to make his election on which charge he will proceed. I did it 
at the laſt Seſſions at the Old Bailey, and hope that, in exerciſing 
that diſcretion, I did not infringe on any rule of law or juſtice, 
But if the caſe has gone to the length of a verdict, it is no ob- 
jection in arreſt of judgment. If it were, it would overturn 
every inditment which contains ſeveral counts. So where the 
evidence affects ſeveral priſoners differently, I have, as was done 
by Mr. J. Yates at Hereford, ſelected the evidence as applicable 
to each, and left their caſes ſeparately to the jury. And in a 
caſe which happened before me on the laſt ſpring aſſizes at Exe- 
ter, where two priſoners were indicted for murder, and evidence 
given which preſſed very hard on one priſoner, but was not 
admiſſible againſt the other, I thought it the ſoundeſt way of 
m e juſtice to ſum up the evidence and take the ver- 
dict againſt each ſeparately. But all theſe are mere matters of 
diſcretion only, which judges exerciſe in order to give a priſoner 
a fair trial: for when a verdic̃t is given, they are not the ſubje& 
of any objection to the record. 

Gnosk, ].—My brother Buller has given a deciſive anſwer to 
the ſirſt objection. The ſtatute created a new offence : for it 
declares that all perſons obtaining money by falſe pretences, 
with an intent to cheat, ſhall be deemed offenders againf? law 
and the public peace. That particular offence is made an offence 
againſt law, whether it was ſo or not before. And I am clearly 
of opinion that this caſe comes within the act of parliament. 
As to the ſecond objection; it muſt be taken after verdict that 
the 
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the offence was proved as it was laid in the indiftment ; and if 
ſo, it could not have been charged in any other way. It is per- 
ſectly immaterial whether the name of the colonel at Bath was 
or was not mentioned, firice the defendants obtained the pro- 
ſecutor's money by this repreſentation. With reſpect to the 
defendants being charged jointly ; every crime which may be 
in its nature joint may be ſo laid. Here it is ſtated that all the 
defendants committed this offence, by all joining in the ſame 
plan: they were all jointly concerned in defrauding the proſe- 
cutor of his money. And the offence being joint in its nature, 
it could not be laid with ſa much propriety in any other man- 
ner. On the laſt objection, I am clearly of opinion that it is 
no objeCtion in arreſt of judgment that the indictment charges 
ſeveral offences. The different counts in the inditment always 
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ſtate the offences as feparate : and if this objection were to pre- 


vail, every indictment which contains two counts muſt be bad. 
It is no objection even in the cafe of felonies ; {till lefs is it ſo in 


miſdemeanors. 
Judgment affirmed (a). 


(e) Vide R. v. Lara, peſt. 6 vol. 
The KinG againſt Jonx CLaep. 
1 pariſh officers of Soxwton, Devon, having, with the 


aſſent of two juſtices for that county, apprenticed Sa- land 


rah Hellier a poor child of Sœabten to the defendant according 
to the ſtatute, he appealed to the laſt Midſummer Seſſions at 
Exeter, when the order was confirmed, ſubject to the opinion 
of this Court, on the following caſe ; 

The apprentice was bound ( provt the indenture) to the ap- 
pellant who reſided in the pariſh of Pinhoe on an eſtate which he 
rented and occupied in the pariſh of Sowwtn, of the value of 
20 J. per annum, which was divided by the highway from the 
appellant's houſe in which he lived. There was no houſe on 
the eſtate of which the appcllant was the occupier. The indenture, 
together with the apprentice, was tendered to the appellant in 
the pariſh of Savor, in the highway adjoining to the ſaid eſtate 
lying in the pariſh of S:avtor. 

Eaſt, in ſupport of the order of Seffions. The queſtion ariſes 
on the 43 Eliz. c. 2.; the fifth ſection of which enacts that it 
{hall be lawful for the churchwardens and overſeers, with the aſ- 
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1789. fent of two juſtices of the peace, to bind any ſuch children (which 
— by the firſt ſection appears to be ſuch whoſe parents they ſhall 
The "oy judge not able to maintain them, ) to be apprentices where they 

cas. ſhall ſee convenient, c. And the queſtion is, whether, under 

theſe general words, or by any neceſſary conſtruction of the act, 
2 perſon occupying lands within the payiſh is exempted from the 
burthen of taking an apprentice, becauſe he does not reſide within 
the pariſh. Nothing can be clearer than that by the words of 
the act ſuch a perſon is compellable to receive an apprentice ; 
for the diſcretionary power is given in the largeſt terms to the 
pariſh officers and the juſtices, ſeemingly indeed without any ſort 
of reſtriftion whatever, but certainly without the reſtriction herę 
contended for by the defendant. Then as to the general intent, 
it is equally apparent ,that the Legiſlature muſt have intended 
to extend the compulſory power to the caſe in queſtion ; for the 
main object of that af} was to diſtribute the burthens which 
aroſe from the maintenance of the poor as equally as poſſible 
upon the pariſhioners, according to their reſpectiye abilities; 
which conſequently muſt be founded upon their property with» 
in the pariſh that being the only criterion of their ability, 
And in furtherance ot that ſyſtem of equality, and to ſhew that 
the Legiſlatnre did not confine their ideas concerning their 
quotas of contribution to the inhabitants merely of their pariſh, 
they have expreſsly ſubjected every ſpecies of property to con- 
tribute towards the poor rates ; and if that ſhall not be ſufficient, 
the juſtices are required to aſſeſs and levy the reſidue out of the 
adjoining pariſhes within the hundred, and fo again within the 
county. Now here it is not denied that the defendant was of 
ſufficient ability to take an apprentice z and yet if he were not 
liable in reſpect of the eſtate which he occupies, he might avoid 
taking any apprentice at all, for if the houſe which he happens to 
inhabit be of ſmall value, it may not warrant the pariſh in 
which the houſe is, in fixing an apprentice upon him ; for no 
perſon is liable to take one in reſpe& of any property out of the 
pariſh to which ſuch apprentice belongs. If this be the natural 
and reaſonable conſtruction of this act as far as it can be col 
lected from the words or ſpirit of it, it remains for the defendant 
to ſhew either ſome ſubſequent ſtatute reſtraining the generality 
i of this clauſe in the 43 Eliz.; or ſome adjudged caſe to the 
| contrary. The only other ſtatute immediately relating to this 
point is the 8 and 9 V. 3. c. 30. ,. 5. which, reciting the 
above 
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above clauſe, ſtates that doubts had ariſen whether the perſons 
to whom ſuch children are bound are compellable to receive 
them, and therefore gives a power of diſirq upon the perſon 
refuſing. Now admitting that this latter ſtatute operates as 2 
reſtriction on the generality of the former one, and that no 
perſons are compellable to take apprentices under the firſt, who 
are not under the coercion of the laſt, ſtill the defendant will 
not be able to eſtabliſh his exemption ; for there are no words 
in the ſtatute of William confining the diſcretion of the juſtices 
to reſdente, and the power of diſtreſs thereby given is equally 
applicable to eccupiers as to inhabitants. The joint operation 
of theſe two ſtatutes was lately conſidered by the Court in the 
caſe of The King v. St. Nicholas Nottingham (a). There, indeed, 
the principal queſtion decided was that an apprentice bound 
to a perſon, reſiding in a different pariſh and county, might gain 
a ſettlement under ſuch binding; but Lord Xenyon in giving his 
judgment ſaid, that * if this were to be determined on the words 
« of the ſtatute 43 Elia. alone, they are extenſive enough to 
« warrant ſuch a binding as the preſent ; they authorize the bind- 
« ing of apprentices, where the juſtices ſhall ſee convenient; and 
« whether in, or out of the pariſh is not ſpecified : they are not to 
« be limited by any other rule than the propriety of the meaſure 
« itſelf. But the great difficulty, his Lordſhip ſaid, aroſe in his 
« mind on another ſtatute, namely, the 8 and 9 V. 3. c. 30. 
4% . 5.” which he goes on to conſider as reſtrictive of the for- 
mer one, inaſmuch as the means of compulfion do not extend 
out of the pariſh, It is alſo fair to infer that the Legiſlature 
could not mean to confine the compulſory power of binding un- 
der the general words of the 43 Elia. to the inhabitants only, be- 
cauſe in a ſubſequent ſtatute 20 Geo. 3. c. 36. which relates to 
the poor of incorporated diſtricts, where they intended fuch re- 
ſtriction, they have expreſsly made it. And it is very unlikely 
that the Court ſhould ever have decided ſo much againſt the 
letter and ſpirit of the 43 Eliz. as to except out of the proviſions 
of the fifth clauſe an occupier of land within the pariſh, becauſe 
he was not an inhabitant ; but no ſuch caſe is to be found. In 
the caſe, indeed, of The King v. Clowerly, M. 12 Ge. 3. as re- 
ported by Burn (b), Lord Mansfield and Mr. Juſtice Afor are 
ſuppoſed to have hinted ſuch an opinion; for the Seſſions 
having diſcharged the appointment, and it not appearing 
on the ſtate of the caſe whether they had determined on the 
Aue ve. 6. (%) Burn's Juſtice, Tit. Apprentices, 66. a 
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1789. unſitneſs of the perſon, or the point of law in general, becauſe 


the occupier was not an inhabitant, Lord Manyfield is reported 


The Krns to have ſaid that“ there was no coming at the point on that 


ap 


— 4 « ſtate of the caſe; but that if the Seſſions had determined on 


«© the latter ground he thought they had done tight.“ The na. 
tural inference to be drawn from this opinion is certainly againſt 
ſuch a binding z but, beſides that it was an obiter dium, if ſaid 
at all, and certainly ſpoken without any previous diſcuſſion or 
conſideration of the queſtion, it is enough to ſay that Bott (a), 
who is cited by Burn as his authority in that place, attributes 
ſentiments to that learned judge widely different in their im- 
port from thoſe juſt mentioned; for there Lord Mansfield ſays 
that * the Seſſions had determined on the queſtion of fitneſs, 
ie and there was no matter of law left to the Court;“ to which 
bis Lordſhip adds, © make another caſe ; bind another appren- 
« tice to him; and indict him if he refuſes; and then the 
« queſtion may come on.” Such advice would ſcarcely haye 
been given, if he had given or even formed an opinion againſt 
the binding. As to the caſe of ſuppoſed hardſhip to which 
Mr. Juſtice Alen alluded, that of a man's living in Lond:n, 
and having an apprentice bound to him in reſpect of ſome 
lands in the country; it is more imaginary than real. It 
is very improbable that a perſon ſhould occupy lands in 2 
diſtant pariſh from that where he refides, and if any inference is 
to be drawn from ſuch an act, it is rather a ſign of his ability 
than otherwife : but theſe fanciful hardſhips which are drawn 
upon perſons by their own acts can never be a guide for the 
conſtruction of an act of parliament, particularly where the let- 
ter is not ambiguous. Beſides, the inconvenience to particular 
individuals muſt be beſt known by their neighbours in the coun- 
try, in whom, therefore, the act has placed a diſcretionary power 
and, leſt it ſhould be preſſed too hard in ſome inſtances, have 
given an appeal to the Seſſions, who may diſcharge the appoint- 
ment purely on the ground of unfitneſs. No poſſible rule can be 
laid down in theſe caſes by which this Court cap judge of thoſe 
inconveniences. The true line was laid down in Minchamp's 
caſe (b), where the Court ſaid, that, * it was in the diſcretion 
« of the juſtices at Seſſions to determine whether it was or 
«« was not fitting to put an apprentice upon any one; and there- 
« fore they would not diſturb what the Seſſions had done.” 
There, indeed, the appointment had been diſcharged below; but 


(e) Page 389. (5) 2 K. 491. 
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here the Scſhons having confirmed it, the ſame principle will 
induce the Court not to diſturb that appointment. But 
there was one caſe in which the Court exprefsly held that 
ſuch a binding as the preſent would be good, notwith- 
ſtanding the maſter was not' an inhabitant of the pariſh; 
that was Rex v. St. Morgaret's Lincoln (a). There Efther 
Johnſon, a poor child of St. Martin, was bound by the pariſh 
to an inhabitant of St. Mary Wigford. The queſtion, indeed, 
aroſe upon the ſettlement of the apprentice, againſt which it 
was objected that the binding was altogether. void by the ſtatute, 
being upon the face of it to the inhabitant of another pariſh. 
As to which the Court delivered it as their opinion, that the 
binding under the ſtatute was not reſtrained to the inhabitants 
of the ſame pariſh, but might be to a perſon reſiding in another 
pariſh, And this caſe was fully recognized in the caſe of The 
King v. St. Nich«/as Nottingham, in the laſt Term. This would 
have been a ſuſſicient judicial expoſition of the ſtatute if the 
letter and ſpirit were not ſuſſiciently obvious without it. And 
it is confirmed by an analogous authority; for Lord Cake (6), in 
his reading on the ſtat. 22 H. 8. c. 5. relative to the repairing 
of bridges by the inhabitants of counties, ſays that that word is 
the largeſt of its kind, and comprehends any perſon dwelling in 
a foreign county, Sc. if he hath lands and tenements in his 
own poſſeſſion, and manurance in the county where the decayed 
bridge is. | IT 

Fanſhaw and Clapp, contra, ſaid that this was not a queſtion 
of exemption, but a queſtion ariſing on the extent of an inferior 
juriſdiction ; and unleſs the defendant came within it, the magiſ- 
trates and pariſh ofhcers had no authority to bind out the ap- 
prentice. Though the words of the 43 El. c. 2. / g. are gene- 
ral, yet they muſt be reſtrained to the inhabitants of the pariſh 
for © where they ſhall ſee convenient” means ©« convenient 
« within the pariſh.” No other line to circumſcribe their power 
can be drawn, but that of the limits of the pariſh; other- 
wiſe they would have a power in this inſtance beyond that 
diſtrict within which their authority is in all other reſpetts 
confined. The occupiers of lands in the pariſh are to con- 
tribute, in reſpect of that property, to a fund for the main- 
tenance of the poor; the inhabitants arc, in addition, to dif- 
charge the perſonal truſt of taking apprentices. The pariſh 
officers and juſtices are to exerciſe a diſcretion as to the perſons 


(a) Burr. &. C. 726 (% I. 792. 
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1789, to whom the apprentices are to be bound; but they cannot 
judge of the maſters who may live at a conſiderable diſtance, 
The Kine And if the defendant be liable in this inſtance to take the ap- 

Carr. prentice, he may be doubly charged; in the pariſh of Pinbor 

in reſpect of inhabitancy, and in the pariſh of Sawton in teſpe& 


of his property there. The ſtatute 8 & g Will. 3. c. 3o. J 5,1 


which gives the power of diſtreſs, only increaſes the authority 
of the magiſtrates over the ſame ſubjects, but does not 
ſthew that they can compel perſons reſiding out of the 
pariſh to take apprentices from the pariſh, By the 3d 
and 4th ſections of the 43 Elia. one branch of the coer. 
cive power of the magiſtrates and pariſh officers is extended to 
neighbouring pariſhes under certain circumſtances ; as when one 
pariſh is unable to maintain its own poor, others ſhall be called 
in aid: now that power being expreſsly given in one inſtance, 
ſhews that it was not intended to be given in others. That the 


power of the pariſh officers and juſtices in this reſpect is in ge- 


neral conaned to the limits of the pariſh alſo appears from the 
13 & 14 Car. 2. c. 12. ,. 21. eſtabliſhing townſhips, which 
declares that they ſhall act, not for the pariſh at large, but only 
within their reſpective townſhips and villages. The caſes of 
Rex v. St. Margaret Lincoln, and Rex v. St. Nicholas Nut. 
tingham, proceeded on the maxim volenti non fit injuria. They 
only decided that if the perſon, to whom ſuch apprentice i 
bound, conſent to take him, no third perſon ſhall be permitted 
to object to it. But Wiles, J. and Afon, J. ſaid that ſuch 2 
perſon could not be compelled to receive ſuch an apprentice; 
and the dictum of Afton, J. in R. v. Clotoeriy is ſtrong, and 
is intitled to great conſideration, as this ſtatute has not 
received a judicial determination. In ſettlement caſes, oc 
cupying lands without a reſidence in the pariſh is not ſuf 
cient : neither can perſons be elected to common law offices, 
ſuch as that of conſtable, or to offices in corporations, merely by 
poſſeſſing lands in the pariſh or town, where inhabitancy is te- 
quiſite. With reſpect to what is ſaid by Lord Coke in 2 If. 
perſons occupying lands are made inhabitants from neceſſity, 
for the purpoſe of making them liable to contribute to the re- 
pair of bridges: corporations alſo are made inhabitants for the 
ſame purpoſe ; but there never was any idea of binding apprer- 
tices to corporations, Beſides, if perſons reſident out of the 
pariſh were compellable to receive pariſh apprentices, it would 
not only be a hardſhip on thoſe individuals, but alſo on othel 

| x 11 pariſhes 
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creaſed. | | 

Lord Kenyon, Ch. J.—It is highly fit that this queſtion 
ould not remain any longer undecided. I remember a much 
older caſe than either of thoſe mentioned at the bar, in which 
this queſtion was diſcuſſed, but not decided. The queſtion 
ariſes on the fifth ſection of the 43 El. c. 2. The general pur- 
view of that ſtatute was to make a proviſion for the maintenance 
of the poor; and the firlt clauſe, in mentioning thoſe who are 
to contribute to ſuch maintenance, deſcribes two ſorts of per- 
ſons, namely, inhabitants and occupiers of lands, &c. Amongſt 
other proviſions for the poor, the fifth ſection gives power to the 
pariſh officers, with the aſſent of two magiſtrates, to bind poor 
children apprentices where they ſhall ſee convenient. It is true, 
indeed, that thoſe words cannot be taken ſo generally as they 
purport, becauſe they cannot compel mere ſtrangers, who ſtand 
in no relation to the pariſh, to take ſuch apprentices. But I think 
that the context of the ſtatute furniſhes the means of circum- 
ſcribing the general extent of thoſe words : and that context I 
take from the firſt clauſe, which impoſ:s other burdens of the 
ſame nature on eccupiers of lands, Cc. as well as inhabitants. 
The general object of the act was to compel all thoſe, who had 
any property in the pariſh, to contribute their due proportion 
towards the maintenance of the poor; and the receiving appren- 
tices is one mode of contributing to their general relief. In con- 
{truing theſe words, I ſee no reaſon for confining the power of 
binding on the inhabitants of the pariſh ; they ought to be ex- 
tended to perſons occupying lands in the parifh, though refiding 
cut of it. Then it is ſaid that if this conſtruction be put upon 
the ſtatute, the party may be doubly charged; in the pariſh 
in which he lives, in zeſpeCt of his inhabitaney; in that in which 
he has lands, in reſpect of his occupation of them. But if he 
find himſelf aggrieved, he may appeal to the ſeſſions ; and we 
muſt take it for granted that the juſtices will do what is right. 
They are to adapt the charge to the ſize of the property which 
the perſon charged poſſeſſes : and theſe are incidental charges 
which fall on him in reſpe& of that property. I remember it 
was argued in a former caſe on this ſubject that, if this con- 
ſtruction of the ſtatute were to prevail, ſome pariſhes would 


= iburden themſelves of many of their poor by apprenticing out 


their poor children to perſons living out of the pariſh : but the 


auſwer to any ſuch argument is that, at the time when the 
Vo. III. 1 | 43 El, 


pariſhes, the number of whoſe poor might thereby be en- 
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1789. 43 £1. was paſſed, the ſtatute 13 & 14 Car. 2. was not in exiſ- 
tence. However the ground of my deciſion here is, that this 


The fon is one of the modes provided for the maintenance of the poor 
againſt 


Care. in this ſtatute, which impoſes the duty in reſpeCt of the pro- 
perty. | 
ASHHURST, J.—BULLER, J.—and Gos, J. of the ſame 
opinion. 


Order of ſeſſions confirmed (a), 


(a) Vid. R. v. the Guardians of the Poor of Tarſtcad, gefl. 52 3. 


£4 das, . . P 
—— The Kix againſt the Inhabitants of OrFcavacy, 


A bufband 1 juſtices by an order removed Henry Weft, and Mar- 
— Honey tha his wife, from Thurlaſtan to Offchurch, both in the 


fertloment 


— l county of Warwick; which order was affirmed by the ſeſuons 
veſtedin on appcal, ſubject to the opinion of the Court on a caſe re- 


truſtees for 

the ſ-varate ſerved. . 

uſe of the J. Wit, the father of the pauper H. Weſt, in January 176;, 
ife. T i 

leut ment and for the two next following years, rented and reſided upon 

of achild of à tenement of 100 J. a- year in Off church, and was ſettled there, 

eve years 


old, leaving In January 1767 the wife of J. Weſt, who was mother of 
— H. Vet the pauper, died; and in June 1767 J. Weſt mar- 
—— ried again with one Jane Leckley, with whom he lived in f, 
lations till church until the year 1770, when they both went to, and reſided 
— 8 at, Southam in the ſaid county for three years, without doing 
) Ie . 
father, if le any ack to gain a ſettlement there. In 1773 they removed to 
— Ladbrake, in the ſaid county, to a houſe there held under the 
ſetilement following title: (The caſe then ſtated that this houſe was veſted 
— by a ſettlement in trultees to the ſeparate uſe of the wife; with 
the uſual clauſe that her receipt ſhould be a diſcharge to the 
truſtees ſor the rents and profits; and that the rents ſhould not 
be ſubject to the huſband's debts, Sc.) IWeft and his wife lived 
in the houſe from 1773. to the preſent time. The pauper H. 
It was born in Offchurch in January 1765, and reſided there 
with his father until 1770. On his father's leaving Offchurch, 
the pauper was left with one R. F. Leeſon at Offehurch, to be 
taken care of, his father paying for his lodging and board, 
The pauper continued at Legſou's at Offehurch for two years, 


and then went to, and reſided with his uncle H. Haddon, who 


(a) But an adult, who leave his father's houſe and goes into ſervice, becomts 
thereby emancipated, and is not entitled to any ſubſequent ſettlement gaine by tht 


father, R. v. the Inhabitants of Roach, ft. 6 vol. 247. al 
0 
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alſo lived at Ofeburch, and continued to reſide with his ſaid 
uncle for about two years; during the whole of which time 


his uncle provided him with board, cloaths, lodging, and , 
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pocket-money, and he worked with his uncle Haddan, but The intabie 


he received no wages, and was not hired as a ſervant. At the 
end of two years the pauper went to his father's at Ladbroke and 
ſtaid there a week, and then went to refide with another uncle, 
William Salmon of Wefton, with whom he lived fix years as he 
had done at his uncle Haddon's ; his uncle Salmon providing him 
with board, cloaths, lodging, and pocket-money z he working 
for his uncle Salman, without having been hired as a ſervant, or 
receiving any wages. On leaving his uncle Salmon, he went and 
lived three weeks with his father at Ladbroke, The pauper has 
never done any act to gain a ſettlement. 

Erſkine and Romilly, in ſupport of the order of Seſſions, con- 
tended, firſt, That F. Weſt the father gained no ſettlement in 
Ladbroke, In order to entitle a perſon to a ſettlement by reſi- 
dence on his own property, he muſt have the /ega/ eſtate, South 
Sydenham and Lamerten, Caf. of S. 103. But here the legal 
eſtate was in truſtees, by whom the rents and profits were to 
be .received for the ſeparate uſe of the wife ; the huſband had 
no control over them; fo that he had not even an equitable 
eſtate, He muſt be conſidered as a mere tenant at will to 
the truſtees. 'Then he could gain no ſettlement there, for 
he was not irremoveable for 40 days. The only ground, on 
which it can be contended that he was irremoveable, is that by 
removing him he would have been ſeparated from his wife : but 
that conſequence would by no means have followed; for he 
might have compelled the wife to accompany him to any place to 
which he was removed. And, even if he were irremoveable from 
Ladbroke for 40 days, it does not neceſſarily follow that he 
gained a ſettlement there; for a purchaſer of an eſtate for leſs 
than 30/., or an hired ſervant, who ſerves for leſs than a year, 
does not gain a ſettlement by being irremoveable for 40 days. 
Secondly, But if the father gained a ſettlement at Ladbrale, he 
did not communicate it to his ſon, who was at that time eman- 
cipated, If the ſon had returned to the father when he was 
ſeven years of age, then the father's ſettlement might have been 
communicated to him; but he never lived with his father dur- 
ing the father's reſidence in Ladbroke, except for three weeks, 
when it is clear from the circumſtances of the caſe that he came 
38 2 viſitor, and not as part of the father's family, In Eaſfuoad- 

I 2 boy 


tants of 
Orry 
CHURCH. 


S-+ 2 r 
eee 5 


ad DD 2 
- wt 


[i 
2 


* = — 

. * „ C = ad FL 
— _ 
— ̃ — oe r. 


* 
* ws 
IR 


116 
1789. 


— — 
The Ke 
ag a 
The lonabi- 
t nts of 
Orr- 
CHURCH, 


CASES in HILARY TERM 


hay v. Weſtrwordhay (a), where the father, on removing from one 
pariſh to another, leſt the ſon behind, the ſon was held to be 
ſcttled in the former pariſh, becauſe it was the laſt where he had 
made part of his father's family. They alſo cited R. v. Bug. 
den (b), St. Michael's Coflany in Norwich, and St. Matthew; 
Tpfewich (c), and R. v. Wal,ole St. Peters (d), to ſhew that, 
where the ſon is ſeparated from the father's family, he does not 
follow the father's ſettlement gained after ſuch ſeparation, 
Bearcreft and Willis, contra, were ſtopped by the Court. 
Lord Kexyon, Ch. ]J.—Two queſtions ariſe in this caſe; 
And the firſt which I thall conſider is whether the ſon continued 
to be part of his father's family during the time his father re. 
fided at Ladbroke, ſo as to be intitled to the benefit of his 
father's ſettlement. This is the weakeſt caſe of emancipation 
that was ever attempted to be made out, When the father left 
the pariſh of Ofchurch, the ſon was only five years old : now it 
cannot be pretended that at that time he was emancipated, and 
yet he then ceafed to refide in his father's family. It is alſo 
ſtated that about two years afterwards, when he was about ſeven 
or cight years old, and paſt the age of a nurſe child, he went to 
live with his uncle Haddon, Then was he emancipated at 
that time ? Ordinarily ſpeaking, one of theſe things muſt hap- 
pen before the ſon can be ſaid to be emancipated; either he 
muſt have obtained a ſettlement for himſelf, or have become 
the head of a family, or at moſt he muſt have arrived at that 
age when he may ſet up in the world for himſelf. But here the 
ſon does not fall within either of thoſe deſcriptions : No time 
can be ſtated when the emancipation may be ſaid to have com- 
menced, For when he went to live with his uncle Haddon, he was 
only eight years old at the moſt ; and he could gain no ſettlement 
either by living with that uncle, or his other uncle Salmon, as a 
ſ-rvant, becauſe the caſe ſtates that he was not hired as a ſervant 
by either of them. Now during all this time the father had a 
right to the cuſtody of the ſon, and might have obtained him by 
habeas corpus ; for the parental care was not then done away, It 
is not neceſſary in theſe caſes of derivative ſettlements that the 
child ſhould remove with the father from place to place; for 
the ſettlement of the father will be communicated to the child. 
Otherwife children, who are ſent out into the world for educa- 
tion, and are of courſe ſeparated for a time, from the father, 


| (a) Str, 438. (1) Barr. K. C. 270. (c) Sir. 831. (4) Burr, 8 C. 63 — 
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might loſe the benefit of their father's ſettlement, and when they 1789. 
were about to return home, would find themſelves excluded 


from parental care, if their parents had in the mean time gained a N 
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new ſettlement. How long the power of communicating a deriv- The inhabi. 


ative ſettlement may continue it is not neceſſary to determine, 
for in this caſe it certainly remained longer than till the child was 
nine or ten years old, and that is ſufficient for the determin- 
ation of this queſtion. Then, 2dly, It remains to be conſidered 
whether the father gained a ſettlement in Ladbroke : and cer- 
tainly the queſtion has ſome novelty in it. Where a perſon re- 
ſides on his own property, he gains a ſettlement by it; it having 
been conſidered as an excepted caſe out of the acts of parlia- 
ment (a). Lord Macclesfield (5) firſt held that as a man cannot 
be diſſeiſed of his freehold, he is irremoveable from it, and reſid- 
ing 40 days on an eſtate of his own irremoveably, and gaining a 
ſettlement, are ſynonimous terms. That indeed does not hold in 
all caſes now; for by the 9 Geo. 1. c. 7. a purchaſer of an eſtate 
for leſs than 30 J. ſhall not acquire a ſettlement for any longer 
time than he reſides upon it. 'Then here, if this had been the 
father's own eſtate, the ſettlement would clearly have devolved 
on the ſon. But it is ſaid that this is only the equitable eſtate 
of the wife. Now ſuppoſing it had been the wife's /egal eſtate, 
the huſband would have been ſeiſed jure uxoris, and by reſiding 
upon it, would have gained a ſettlement. 'Then muſt it be a 
legal eſtate in order to confer a ſettlement ? Certainly not, 
That was not doubted in South Sydenham and Lamerton, or in 
any of the other caſes, The queſtion in that was, whether the 
next of kin without adminiſtration had any eſtate whatever ? 
and it was held that he had not. In R. v. C:/d Afton (c), a doubt 
was made whether a next of kin, having the /e right of admini- 


tration, could not gain a ſettlement without taking out let. 


ters of adminiſtration, That ſhews that an equitable eſtate is 
ſufficient to give a ſettlement. And indeed this poſition is 
confirmed by many other caſes, and there are none in oppoſition 
to it. Then it is ſaid that this is going ſtill farther, becauſe 
this is only the equitable eſtate of the wife; and that even the 
wife herſelf had no right to refide upon it without the conſent 
of the truſtees, But ſhe might beyond all doubt, if ſhe had 
choſen, have elected to take the ep.ces with her own hands, 


(a) Vid. R. v. The Inhabitants of Stone, poſt. 6 vol. 29 5. 
(5) Fel. 257. (c) Burr, S. C. 450. 
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and that the truſtees could not have prevented. The objection 
then againſt the huſband's gaining a ſettlement here is too re. 
fined ; for the wiſe had a right to reſide on her property, and to 


Th inhabi- communicate it to the huſband. And although there is no caſe 


tants of 
Orr h 


directly like the preſent, yet the principles of the decided caſes 


CAauxcle go the length of determining this. 


Sat ur. day, 
Feb. 7th. 
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ASHHURST, J.—BULLER, J.—and Gros, J. aſſenting, 
Both orders quaſhed. 
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The KIN c againſt the Inhabitants of LIVERPOOL. 


1 juſtices removed Samuel Littlemore, his wife, and four 

children, from Liverpool, in the county Palatine of Lan- 
cafler, to Stourton in the county Palatine of Che/fer. The Sel. 
ſons on appeal reverſed that order, ſubject to the opinion of this 
Court on the following caſe. 

The pauper Samuel Liltlemare was originally ſettled in Stour. 
ton, and about 16 years ago came to reſide in Liverpool; and 
while he reſided there, he was elected ſexton by the proprietors 
of the ſeats in the church or chapel of Sz. Famer's at a veſtij 
there held in the preſence of the ehurchwardens, being recom- 
mended by the then miniſter to that office z and executed that 
office ſix years, lodging all the while in the pariſh of Liverpo, 
The boundary between Walton and Liverpool is in the chapel- 
yard of Sr. James's; the church and part of the church-yard 
ſtands in the pariſh of Walton, and the other part of the church. 
yard is in the pariſh of Liverpool ; but not any corp was ever 
buried in that part of the church-yard which lies in the pariſh 
of Liverpool, whilſt the pauper executed the office, though 
corpſes have been buried there ſince. The inhabitants of Li. 
ver pool, ſeat-holders and others, conſtantly attend the church 
of St. James's, in proportion of fiſty to one of any other pariſh 
or place, 

Lan was to have argued in ſupport of the order of Seſſions: 
but the Court defired | 

Bearcreft and Manly, contra, to begin. They admitted that 
the office of ſexton was ſuch as would entitle the perſon ext- 
cuting it to a ſeitlement; but contended under the words of 
the 3W.& M. c. 11. / 6. that the office muſt be executed 
in the town or place, in order to give a ſettlement, But here 

4 he 
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he was choſen ſexton to the chapel of St. Famer, which ſtands 
in the pariſh of Walton; and it appears that he never executed 
any part of the office in Liverpool, "The executing of an an- 
aual office is equal to giving notice, but the execution of this 
office in Walton was no notice to the pariſh of Liverpool. 'The 
ſextoa is appointed to the church, and not to the church- yard; 
for it appears from the definition of a ſexton, in Burn's Feel. 
L. Szxton, and Chamb. Di#. that he is an officer to take care 
of the veſſels, veſtments, Sc. belonging to the church, and to 
attend the miniſter and churchwardens at church; and this 
olfice is entirely diſtinct from that of a grave digger. 

Lord Kexvon, Ch. J.— There is no doubt but that part of 
the office of ſexton conſiſts in digging graves : this is different 
from that of the ſacriſt, which is an office ſcarcely known fince 
the Reformation, except in ſome of the cathedrals ; whoſe duty 
it is to care of the ſacred veſtments. And it as clear that the 
office of ſexton is a public office within the meaning of the 
3 W. & M. c. 11. / 5. In this caſe the church-yard lies in 
two pariſhes, and the ſexton gained a ſettlement in that in which 
he reſided, 


Per Curiam, Order of Seſſions confirmed, 


———ö— — 


Kixroch and Another, Aſſignees of SAxDIMAN and 
GRAHAM, Bankrupts, againſt Crars, Sequeſtrator of 
STEINE, ; 


HIS was an action for money had and received, tried be- 
fore Lord Kenyon, at the Sittings after laſt Term at Guild- 

hall, when a verdict was found for the plaintiffs. Upon a mo- 
tion for a new trial, the following facts appeared, as they were 
afterwards ſtated by Mr. Juſtice 4/hurſl, in delivering the 
judgment of the Court. The plaintiffs claimed as aſſignees of 
Sandiman and Graham ; the defendant was the ſequeſtrator of 
Steinez a ſequeſtration in Scotland, being analogous to a com- 
miſſion of bankrupt here, The bankruptcies were 2dmitted, 
The queſtion aroſe on a cargo of ſpirits ſent by Steine from Scot- 
and to London by fea. It was proved that Seine uſed to ſend 


part of the freight after they arrive, and become inſolvent before the bills are due 
de goods get into his 2 poiſeſſion, the conſignor may op then in cranſire, 


I 4 Cargoes 


119 
1789. 


The KISS 
again 
The Inhabi- 
tants of 
Livens 
POOL, 


Peſt. 783. 
S. C. 


A factor has 
no lien on 
goocis for a 
general ba. 
lance, unleis 


they come 


into his ace 
tual poſſeſ- 
ſion. And 
if, in conſi- 
deration of 
goods being 
conſigned to 
kim, he ac- 
cept bills 
drawn by 
the conſign - 


or, and pax 
„ and be lore 


CASES in HILARY TERM 


1789. cargoes to Sandiman and Grabam, and drew bills on them which 
—— they accepted in conſidence of the cargoes. That they had 
Kirn 1200 J. per annum in lieu of commiſſion, and a quarter per cent, 

CA. commiſſion, and 5 J. per cent. for money advanced. That bills 
of lading were from time to time ſent, ſometimes indorſed, but 
more generally not. When the cargo in que ſtion arrived, Sand; 
man and Co. were under acceptances for 29,000 /. on account of 
Steine, 1, 200 J. of which were for this very cargo: before which 
time they had received the bill of lading of this cargo, unin- 
dorſed, and an invoice of the goods; and on 15th February had 
inſured the cargo in their own names and at their own expence, 
The ſhip arrived at London on 21ſt February, the day aſter 
Sandiman and Graham had ſtopped payment; at which time 
they told the Captain, on his recommending to them to unload 
immediately, that they did not think themſclves at liberty to 
meddle with the cargo, as they were bankrupts ; but on the 
8th of March they paid the Captain fix guineas in part of 
freight. In the middle of March, the Captain for the firſt tine 
refuſed to deliver the goods to Sandiman and Co's aſſignees. It 
further appeared that Steine had written to Sandiman and Co. 
to unload when the ſhip arrived. The bills which had been 
accepted by them were not paid. Steine ſtopped payment on 
the 23d February; and a ſequeſtration was granted on the 3d or 
4th March, under which the ſequeſtrator ſtopped the goods and 
fold them. Under theſe circumſtances the queſtion aroſe, 
whether this action was maintainable for the value received? 
Erſkine, Law, and Wood, ſnewed cauſe againſt the rule. It 
is a principle well eſtabliſhed, that a factor has a lien on the 
general balance of his account againſt his principal. Godin v. 
The London Aſſurance Company, 1 Burr. 494, and it is a ma- 
terial fact here, that at the time when theſe goods were con- 
ſigned to Sandiman and Graham from Steine, they were con- 
ſiderably in advance on his account; and conſequently were eu- 
titled to retain any goods of their principal which came into 
their hands, for the amount of their demand. And this gets 
rid of any objection ariſing from the circumſtance of the bill of 
lading's not having been indorſed by Steine, becauſe that is only 
material where the rights of third perſons are in queſtion. The 
indorſement of the bill of lading is merely for the ſecurity of 
the captain; but here there was abundant evidence to ſhew that 
the 
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the cargo was appropriated to anſwer the acceptances of Sandi- 


goods to them, And the bill of lading being to deliver to 
Steine and his aſſigns, he or they paying freight, the Captain by 
receiving the freight acknowledged the conſignees to be the 
aſſigns of Steine. The conſignees have never relinquiſhed their 
right to the goods, but have done every act to ſhew a diſpoſition 
to retain them: for the payment of the freight in part amounts 
to taking poſſeſſion of the goods as much as if they had been 
ſtowed in their warehouſe. The goods having been inſured by 
the conſignees, they might have recovered the amount from the 
underwriters in caſe of a loſs, and retained the money to their 
own uſe. At any rate the conſignor's right to ſtop the goods in 
tranſitu was done away, for they had been paid for by the bank- 
rupt's having accepted bills for the amount of this very cargo 
drawn by Steine: and the holders of thoſe bills may now prove 


Graham, 
Bearcroft, Bower, and Ruſſel, in ſupport of the rule, con- 
tended, that this caſe fell within the common rule, that a con- 
ſignor may ſtop goods in tranſitu before they reach the conſignee 
in caſe of the inſolvency of the latter, becauſe the contract be- 
tween them is founded on the preſumption that the conſignee is 
able to pay for them. Now here the goods never got into the 
actual poſſeſſion of the bankrupts. So long as they remained 
in the ſhip they muſt be conſidered to be in tranſity. A con- 
ſtruive poſſeſſion has never been held ſufficient ; which is a 
complete anſwer to the inſurance made by the bankrupts (which 
was without the knowledge of Steine) and the bill of lading and 
invoice ſent by Steine. The ſame obſervation applies to the 
freight received by the Captain. In no event can the payment 
of a {mall part of the freight be conſidered as taking poſſeſſion 
of the whole cargo: and even that part was not till after the 
bankruptcy, and after the bankrupts themſelves had declared 
to the Captain that they did not think themſelves intitled to 
meddle with the cargo, Then the next queſtion is whether, 
ſuppoſing the goods to have been in fact ſtopped in their paſ- 
ſage, the conſignor's right was diveſted in equity and conſcience 
by the acceptances of the conſignees on account of this cargo, 
Acceptangg of a bill has never been held equivalent to payment, 
| 1. | becauſe 


their whole demand under the commifhon of Sandiman and 
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man and Graham ; the bill of lading and invoice of the goods 
were incloſed to them in a letter from Steine conſigning the K:ntocn |» 


again 
2 
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1789, becauſe it may afterwards become of no value in caſe of the in, 
—— ſolvency of the acceptor, as in this inſtance. In ſuch a cafe 
* the drawer is moſt likely to be reſorted to; and he may ulti- 

cn. mately be obliged to, pay thoſe very bills, which are ſet up as a 

conſideration for his loſing the right to ſtop in tranſitu. The 
drawer's inſolvency cannot vary the caſe, becauſe his liability in 
point of law ſtill continues. Acceptances had been given in 
Lickbarrow and Maſon (a), and yet it was not pretended that they 
could diveſt the right of the conſignor. As it is, the holders 
of thoſe bills may prove the whole amount under Stein? ſe. 
queſtration : and if any part ſhould be proved under the com- 
miſſion of Sandiman and Graham, Steine himſelf will be liable to 
make it good notwithſtanding his certificate, 

Cur. adv. vult, 


A$SHHURST, J. (b)—Now delivered the opinion of the Court, 
Lord Kenyon, having tried the cauſe, rather wiſhes to decline 
giving any opinion; but Mr. J. Buller, and Mr. J. Grgſe, con. 
cur with me in thinking that there ought to be a new trial ; 
and then if either party ſhould be diſſatisfied with our opinion, 
it will be competent to him to put the facts on the record that 
they may be put in a courſe of further inveſtigation. The po- 
fition laid down, that, as between conſignor and factor, the 
latter has a lien on all conſignments for the general balance, is 
certainly true: but it muſt be underſtood with this reſtriction, 
that he has obtained a paſeſſion of the cargo, That the factor: 
in this caſe have no transfer by indorſement is admitted : but it 
is contended that the conſignor has no right to ſtop the goods in 
tranſitu where the value of them has been paid. I admit the 
poſition to be true as between conſignor and confignee z but the 
facts of the caſe do not admit of the application of it; for they 
have not been paid for; and there is a great difference between 
payment and a liability to pay. In every inſtance where goods 
are ſent in the way of ſale, the party to whom they are ſent 1s 
liable to pay, but till he has paid, in caſe of bis failure, the 
owner may ſtop them in tranſtu. When payment has been 
made, the ſale is complete, and the doctrine of lien is out of the 
queſtion. But this is not a caſe of fale, for the goods were ſent 
to Sandiman and Graham as fators. And I do not know cf any 
caſe which goes the length of ſaying that the factor has a licn 
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a pledge, and the principal ſhall not take it out of his hands till 
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ject of the lien. When he has got the poſſeſſion, the goods are — 


K1NLOCKE 


at 


he pays him his due. But it has been contended that by Cats. 


paying part of the freight, he obtained a conſtructive poſſeſ- 
fon ; but that cannot be inferred from the act. He paid the 
money in quality of factor: therefore bare payment of a ſmall 
part of the freight cannot be conſidered as taking poſſeſſion 
of che cargo. If it were to be ſo conſidered, the payment of 
the part of the freight would be a direct fraud; for it was 
not paid till the day after he had ſtopped payment; and the law 
would never conſtrue that which was in itſelf a fraud to veſt a 
poſſeſſion, But if the Captain had in fact delivered the goods, 
he muſt have delivered the goods to him in the quality of 
factor. He had no right to deliver them to him as owner, 
without an indorſement of the bill of lading. If, indeed, Sans 
diman and Co. had once got the poſſe ſſion, they then might have 
inſiſted on their lien. The doctrine of liens ought to be go- 
verned by equitable principles. Here it is true that one party 
or the other muſt ſuſtain a hardſhip ; but where equity is equal 
the law mult prevail. And the conſignor's ſequeſtrator has a 
better right to ſay that it is not equitable that Szeine's eſſects 
ſhould be liable to pay the creditors of Sandiman and Graham to 
the full amount of the acceptance, when poſſibly not a fourth 
part may be paid, and Steine's effects muſt pay the reſt, than 
Sandiman and Graham's creditors have to fay, that it is hard 
that his effects ſhould be diminiſhed by paying one-fourth of his 
acceptances. Rule abſolute (a). 


(a) Vid. Trale v. Hollingworth, Pe. 5 vol. 215. 
— . ____ 


Pexny againſt Harver. 


The 


M.nday, 
Feb gth. 


ON a rule to ſhew cauſe why the judgment of non-pros If dend. 
ſhould not be ſet aſide for irregularity ; the only queſtion ant do not 


was, whether judgment of non-pros for not declaring before the — 

end of the following term after appearance can be ſigned, if a — 
declaration be in fact filed before judgment of non-pror, and declaration 
within the year, — TI 


plaintiff may file a declaration within the year. 
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1789. The Court, on the authority of Worley v. Lee (a), held the 
judgment to be * and made the 

Prxxy Rule abſolute (3) 

agairft 5 


HARVEY. 


Wigley in ſupport of the rule. Bearergſt againſt it. 


(a) Ante, 2 vol, 112. (5) Vid. 12 Mad. 217. 3 Burr. 1452» 


Mondey, Rock and Another againſt HAN NAVY, Bart. 
Feb. gth. 


The de- T HE defendant in this action, which was aſſumpſit, having 
ſendant op obtained an order for time to plead on the terms of plead. 
— ing iſſuably, pleaded the general iſſue and the ſtatute of limita- 
—_— tions. A rule was obtained in laſt Michaelmas Term, to ſhew 
of lin. itati- cauſe why the laſt of the pleas ſhould not be ſet aſide, on the 


ons after an. authority of Stadholme v. Hodg fon, ante, 2 vol. 390. On cauſe 


order for 


_ ſhewn, it was ſaid, that the ſtatute of limitations was conſidered 
P 


in the Court of Common Pleas as an ifſuable plea within the 
meaning of the order. 

The Court ordered this caſe to ſtand over till this Term, for the 
purpoſe of conſulting with the other Judges, in order that ſome 
general rule might be laid down for all the Courts, for the ſake 
of conſiſteney. And Lord Keny:n now ſaid that, though they 
had had no opportunity of conſulting with the reſt of the Judges 
on the ſubject; this Court was of opinion, that the defendant 
was not precluded from pleading the ſtatute of limitations after 
an order for time to plead. That the Court of Common Pleas 
had always ſo conſidered it; and that in many caſes it was a 
very fair plea. 

This rule was therefore diſcharged, 


Another rule was then obtained on the ſpecial circumſtances of 
this caſe, to ſhew cauſe why the plea of the ſtatute of limitations 
ſhould not be expunged, which was diſcharged, after cauſe 
ſhewn, on the laſt day of the Term; the defendant agreeing to 
ſtrike out the plea of the general iſſue. 


Walton for the plaintiffs, Bearcroft and Wood for the de- 
ſendant. 
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AllEx, Adminiſtrator of TH¹ OAS PRITsTMAN, other- 2e, 
wiſe Hax by, againſt Dux pas. Feb, noth. 


T 11S was an action on the caſe for money had and re- payment of 
ceived to the uſe of the inteſtate, and to the uſe of the — 
plaintiff as adminiſtrator: to which the defendant pleaded the who has ob. 
general iſue. And on the trial a ſpecial verdict was found, — 
ſtating in ſubſtance as follows. The defendant, as treaſurer of forged will, 
the navy, was indebf&d to the inteſtate in his lifetime in — 
581. 135. 6 d. for money had and received to his uſe. Prigt- pe yn a 
man dicd on the 2d of June 1784: on the 13th of Augiſt 1785, tate, not- 
one Robert Brown proved in the Prerogative Court of the Arch- — 
biſhop of Canterbury, a ſorged paper writing, dated the 18th of — be al- 
May 1784, purporting to be the laſt will of Prigſiman, other- —— 
wiſe Handy ; whereby he was ſuppoſed to have appointed Brown _ — 
the ſole exccutor thercof; and a probate of that ſuppoſed will uon be 
ifſzed in due form of law, under the ſeal of that court, on the CO 
ſame day, in favour of Brown. The defendant, not knowing _ n_ 
the will to have been forged, and believing Brown to be the probate, as 
rightful exccutor, on Prown's requeſt paid him 58 J. 13 J. 64. ong keeps.” 
being the whole balance then due from the defendant to Prigſl- repeated, 


man. On the 21ſt of 7% 1787, Brown was called by citation, — 
at the ſuit of 7h Prigſtmam the father, and next of kin of the wy dem- 
deceaſed, in the Prerogative Court of the Archbiſhop of Can- courts, 
terbury, touching the validity of ſuch ſuppoſed will; and ſuch 
proceedings were thereupon had in that court, that the will and 
probate were declared null and void; that Thomas Priefiman 
died inteſtate; and that John Prigſiman the father was his next 
of kin. And on the 31ſt of March 1788, letters of adminiſtra» 
tion of the goods, Oc. of Thomas Prieſſman were granted by 
that Court in due form of law to the plaintiff, as attorney of 
John Prieflman, But whether, Oc. 
Shepherd, for the plaintiff, contended that the payment to 
Brown the executor was no anſwer to the preſent action. The 
plaintiff, being entitled to all the property which belonged to 
the inteſtate at the time of his death, may recover in an action 
any debts which have not been paid either to him or to ſome 
perſon legally authorized by him : but here Brown was not au, 
thorized to receive the debt from the defendant. If the probate 
a * © had 
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had not exiſted, it would have been a payment by miſtake, and 


—— — then the defendant might have recovered it back again from 


ALLEN 
again 


Dux pA. 


Brown. And the probate cannot make any difference as to this 
plaintiff, who is the rightful adminiſtrator ; for it is ſtated in 
the caſe, that the will, under which alone an executor derives his 
power, was forged. 'The probate gives no authority to an ex- 
ecutor, it is only evidence of his right. And the granting of pro. 
bate is not a judicial, but a miniſterial act; and this Court will 
by mandamus compel the Eccleſiaſtical Court to grant a probate, 
Gilb, Eq. Cof. 208. But even if it were a judicial act, ſtill it 
is done ex parte; and as the plaintiff had no opportunity of 
being heard in the Eccleſiaſtical Court before the probate was 
granted, he cannot be concluded by it. An executor, acting 
under a probate, is not like an adminiſtrator acting under the 
ordinary : for the ordinary makes an adminiſtrator, but not an 
executor. And though it was held in R. v. Vincent (a), that 
the priſoner could not be convicted of forging the will during 
the exiſtence of the probate of it; yet that deciſion has been 
fince impeached in K. v. Goodrich (b), by the opinion of all 
the Judges. Muri, J.— It was the opinion of the Judges 
in that caſe, that the trial ſhould be poſtponed till the Eecle- 
fiaſtical Court had determined upon the validity of the pro- 
bate J. Suppoſing that Prie//man was not dead, and that on his 
return from abroad he had found that his wages had been paid 
to his executor under a forged will; ſuch a payment would 
have been no anſwer to an action brought by him. So if he 
had made two wills, and the executor appointed by the firl 
had proved it and received this debt before the ſecond was dif. 
covered; the executor of the ſecond might have recovered it 
again from the defendant, who would have had his remedy 


over againſt the firſt exccutor. This was expreſsly determined 


in Greves v. Weigham (c), by the advice of all the Judges. Now 
the only difference between that and the preſent cafe is, that 
there the debtor of the teſtator had his remedy againſt the firlt 
executor; but here the defendant has no remedy over, on account 
of the forgery ; however, that proceeds on a different ground, 
namely, that the civil remedy is merged in the felony, The 
caſe in Ro. Abr. is expreſsly recognized and confirmed in Cen- 
Rep. 152. by Trely, Ch. J. who added, that the probate of 2 
will gives no authority to an executor ; and if he be not the 


(2) 1 Sr. 481. (5) O. Bail, 1784. (c) x Re. Ar. 919. D. 2. 
rightful 
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rightful executor, he has no authority. (In anſwer to a queſ- 
tion from the Court, it was acknowledged that the traverſe in 
that caſe, namely, that the teſtator made a will by which A. B. 
was appointed executor, could not be ſupported.) The pay- 
ment to the-executor in this caſe may be compared to that by 
a banker under a ſorged power of attorney, or a forged bill or 


banker. In Cheap and Another v. Harley and Drummond, a few 
years ago at the ſittings here; the defendants, who had a houſe 
in America as well as in Landen, drew two bills of exchange 
there, the firſt and ſecond of the ſame tenor and date, on their 
houſe here, payable to the plaintiffs; one of them being 
loſt came into the hands of a third perſon, who forged an in- 
dorſement of the payees, and received the amount of it from the 
defendants here; and afterwards the real payees brought their 
ation (a) upon the other bill, and recovered. If it be held that 
the plaintiff in this action be not entitled to recover, it will be 
productive of many inconveniencies, ſince it will induce leſs 
care and attention on the part of the teſtator's debtor in ex- 
amining the title of the ſuppoſed executor, and the rightful 
executor will in many inſtances be defrauded, without any 
neglect on his part, And here, as one of two innocent per- 
fons muſt ſuſfer, the loſs ought to be borne by him who paid the 
money under a void authority, 

Baldwin, for the defendant. The cafe of payment under a 
forged bill, or bond, is not applicable to the preſent ; becauſe 
there the inſtrument is produced to the debtor, who is bound to 
know whether or not it is the hand-writing of the party : but in 
ſuch a caſe as the preſent only the probate is produced, the au- 
thority of which the debtor cannot controvert. The probate, as 
long as it remains unrepealed, is concluſive to the whole world, 
And eyen in criminal proſecutions, a priſoner cannot be con- 
victed of forging a will, if the Eccleſiaſtical Court has granted a 
probate, which is not vacated before the trial. And the caſe in 
1 Stra. 481, has never been contradicted ; © if they ſhew a 
« probate under the hand of the ordinary, they cannot prove 
« 1g evidence that the will was forged.” Gilb. Eg. Caf. 207- 
* If the ſame ordinary certify contrary to the probate, the cer- 
* tificate ſhall not be given in evidence.” Palm. 163. © Where 
* the ordinary reyokes letters of adminiſtration, and then grants 


() Cor. Buller, J. 


« other 
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againſt 


Dux DAs. 


bond, which has never been conſidered as a diſcharge to the 
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« Other letters of adminiſtration to another; the meſne acts done 


„ by the firſt adminiſtrator ſhall be valid.” Bro. Abr. Admini- 


ag 
Prrpas. 


Art wy flrator, pl. 33. Now there can be no material difference whe. 


ther the party claim as executor or adminiſtrator. In the caſe 
in Comynt, a diſtinction was taken between a repeal of admini- 
ſtration on a citation and on appeal: if upon appeal, which 
ſuſpends the adminiſtration, all acts after ſuch ſuſpenſion are 
void: if upon citation, all the acts of the adminiſtrator till the 
repeal are good. 6 Co. 18. 5. 1 Lev. 158. 2 Lev. 90, 
Mor, 396. Finch. 40. And this diſtinguiſhes the caſe in 
Comyns from the preſent ; for there the probate was annulled 
upon an appeal, here upon a citation, when all the acts before 
the repeal are valid. With reſpect to the argument of inconye. 
nience, it operates more ſtrongly in favour of the defendant, who 
has been guilty of no neglect, and who could not queſtion the 
authority of the probate, than againſt him : for if an aCtion had 
been brought againſt him by the executor, during the exiſtence 
of the will, he could have made no defence to it. 

Shepherd, in reply. 'The caſes cited of payments to admini- 
ſtrators are not like the preſent, which was a payment to an 
executor. For in thoſe the ordinary has a right to appoint 
the adminiſtrator; and having appointed him, all acts done 
under the letters of adminiſtration ought to be protected: bui 
the ordinary cannot appoint an executor; and as he derives his 
authority ſolely under the will, no payment to him under a 
void will ought to be protected. And if the executor had en- 
forced payment by a ſuit at law, perhaps the payment under a 
judgment of a court of law could not have been queſtioned : but 
this was a voluntary payment. And in Foſter v. Allanſon (a), 
where the plaintiff had committed an act of bankruptcy, thougi 
no commiſſion was taken out, and the defendant inſiſted that, 
as he had notice of the act of bankruptcy, he was not war- 
ranted in paying the plaintiff, becauſe he ſhould be anſwerable 
to the aſſignees, when a commiſſion ſhould be ſued out; a dil- 
ference was taken between voluntary payments, and ſuch 23 
were enforced by the coercion and judgment of a court of law. 
And if an aCtion be brought by an executor, and the defendant 
entertain any ſuſpicion that the will has been forged, he may 
file a bill in equity for an injunction till that queſtion be deter- 
mined in the Eccleſiaſtical Court. 


(#) Arte, 2 vol. 479. 
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ASHHUKST, J. (a) I am of opinion that the plaintiff has no 
right to call on the defendant to pay this money a ſecond time, 
which was paid to a perſon who had at that time a legal autho- 
rity to receive it. It is admitted, that if he had made this pay- 
ment under the coercion of a ſuit in a Court of Law, he would 
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— 
ALLEX 


againſi 
Dok DAs. 


have been protected againſt any other demand for it: but I think 


that makes no difference. For as the party to whom the pay- 
ment was made had ſuch authority as could not be queſtioned 
at the time, and ſuch as a Court of Law would have been bound 
to enforce, the defendant was not obliged to wait for a ſuit, when 
he knew that no defence could be made to it: this therefore 
cannot be called a voluntary payment. This is different from 
payments under forged bonds or bills of exchange; for there 
the party is to exercite his own judgment, and acts at his peril ; 
a payment in ſuch a caſe is a voluntary act, though perhaps the 
patty is not guilty of any negligence in point of fact. But here 
the defendant acted under the authority of a Court of Law; every 
perſon is bound to pay deference to a judicial a& of a court 
having competent juriſdiction. Here the Spiritual Court had 
juriſdiction over the ſubject matter; and every perſon was bound 
to give credit to the probate till it was vacated. The cafe of a 
probate of a ſuppoſed will during the life of the party may be 
diſtinguiſhed from the preſent ; becauſe during his life the Ec- 
eleſiaſtical Court has no juriſdiction, nor can they inquire who is 
his repreſentative; but when the party is dead, it is within their 
juriſdiction. Befides, the «iſtinQtion taken by the defendant's 
counſel between cafes where a will is ſet aſide on an appeal, 
or on a Citation, ſeems to have ſome foundation: in the former 
the original ſentence is as if it had never exiſted ; in the latter, 
the will is only repealed, and all acts under it till the repeal are 
good. But the foundation of my opinion is, that every perſon 

is bound by the judicial acts of a court having competent autho- 

rity : and during the exiſtence of ſuch judicial act, the law will 

protect every perſon obeying it. e 

Bur En, J.—The firſt queſtion to be confidered is, What is 

the effect of a probate ? It has been contended by the plaintiff's 

counſel, firſt, that it is not a judicial act; and, 2dly, that it is 

not concluſive, But I am molt clearly of opinion that it is a 

judicial act; for the Eccleſiaſtical Court may hear and examine 

the parties on the different ſides, whether a will be or be not 


Lord Kenyon, Ch. J. 
Vox. III. K pro- 
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1789. properly made; that is the only Court which can pronounce 
— Whether or not the will be good. And the Courts of Common 


ALLEN 
againſt 


Duxpas- bate is concluſive till it be repealed : and no Court of Common 


Law have no juriſdiction over the ſubject. Secondly, The pro- 


Law can admit evidence to impeach it (a). Then this caſe was 
compared to a probate of a ſuppoſed will of a living perſon ; but 
in ſuch a caſe the Eccleſiaſtical Court have no juriſdiction, and 
the probate can have no effect: their juriſdiction is only to 
grant probates of the wills of dead perſons. The diſtinction in 
this reipect is this; if they have juriſdiction, their ſentence, ag 
long as it ſtands unrepealed, ſhall avail in all other places: but 
where they have no juriſdiction, their whole proceedings are a 
nullity. As to the caſe in Com. 150., I think it carries its 
own death wound on the face of it. It is an anonymous caſe, 
and is ſaid to have been determined on the 5th of Ann. In the 
replication in that caſe, there is a traverſe that the teſtator made 
ſuch will by which A. B. was appointed executor, It is rightly 
admitted that ſuch a traverſe cannot be ſupported. The Courts 
of Common Law cannot try whether it be a good will or not, for 
that depends on eccleſiaſtical law. The Chief Juſtice, in giving 
the judgment of the Court, begins with giving as his reaſons, 
ic that an executor derives all his authority from the teſtatot 
« himſelf; and that he of himſelf, as being executor, without 
« any thing more, has the power of diſpoſing of the teſtator's 
ec eſtate. True it is, before an action brought a probate is ne- 
ic ceſſary, but that is _y requiſite to aſcertain the Court that 
ec the plaintiſf is executor.” From this admiſſion it appears that 
there are no means of aſcertaining who is executor but by apply- 

ing to the Eccleſiaſtical Court for a probate : ſo that the reaſon 
deſtroys itſelf. "Then he proceeds to point out the difference 
between a citation and an appeal. Now if that diſtinction extend 
to the caſe of executors as well as adminiſtrators, it will decide 
the preſent caſe. But he goes on to add-in that caſe, © but it is 
« otherwiſe in the caſe of an executor; for the probate of the 
« will gives no authority at all to him.” In that I differ from him; 

becauſe an executor has an authority which a Court of Common 
Law cannot diſpute. The Chief Juſtice afterwards goes on to 
ſay, © that that caſe was not like the caſe of an officer who 
« officiated without legal authority, as the deputy of the 
e deputy of a ſteward, Sc.; for rightful acts done by him 
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« are good, for he is an officer de facto, and in the imme- 
« diate and open execution of his office. And the parties did 
« not know whether he had authority or not.” That is juſt the 
preſent caſe ; for here there was an executor de facto, who had 
obtained a probate z and the defendant neither knew or could 
tell whether he was rightful executor or not, further than he was 
informed by the probate, which he could not diſpute. Then 
the Chief Juſtice reſorts to the argument of inconvenience, if a 
tortious executor ſhould be permitted to diſpoſe of the right and 
intereſt of a rightful execuror. But I think that the inconve- 
nience is clearly the other way ; becauſe, if there be a rightful 
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executor, and he docs not come forward, he is guilty of Jacher. 


Suppoſe ſuch an one were to lay by for a number of years, and 
in the mean time all the debts were to be collected by another 
perſon who had obtained a probate as executor : thoſe payments 
ought to be protected; for during all that time the debtors could 
not controvert his authority; and it is admitted that if actions 
had been brought in ſuch cafes, the debtors could not have 
made any defence. Another thing to be obſerved in the caſe in 
Comyns is, that it was decided on the authority of a caſe in Ro. 
Ar. gig. which is there ſaid was never denied. From that 
circumſtance I am inclined to think it paſſed without much 
conſideration ; for the doctrine in Ro, Abr. is contradicted in 
2 Lev. go. and 1 Lev. 158. and 236. In the laſt of thoſe caſes, 
the objection was firſt made at N Prius: but the point was 
reſerved for the opinion of the Court on a caſe (which ſhews that 
the practice of granting caſes is not of very modern date, for 
that was in Charles the Second's time); and it was there reſolved 
by the Court that, on the plea of ne ungques executor, evidence 
might be given that the ſcal of the ordinary was forged, or that 
there were bona notabilia ; for they confeſs and avoid the ſeal. 
But they alſo held that evidence, that another, and not the plain- 
tiff, was executor, or that the teſtator was non compos mentis, or 
that the will was forged, could not be admitted; for that would 
be to falſify the proceedings of the ordinary in caſes of which he 
is judge, It ſeems therefore ſtrange that the Chief Juſtice ſhould 
have ſaid in that caſe that the caſe in Ro. Abr. had never been 
doubted; becauſe theſe caſes determined the reverſe of the 
doctrine there contained. Then as to the traverſe in the caſe in 
Comyns, it is impoſſible to ſupport it. The Chief Juſtice ſays 
that © the traverſe is good; for whether a will or no will is a 
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te queſtion triable by a jury; and the reaſon is, becauſe the Spiri. 
« tua} Court had not the original juriſdiction of the probate of 
& wills, and becauſe as to trial the 'Temporal Courts have guaſt 2 
t concurrent juriſdiction.“ Now this reaſon undoubtedly fails, 
The concluding reafon there given is, “ that the probate of z 
« will concludes a perſon from ſaying there was no ſuch will; 
te but notwithſtanding this matter may be brought to trial; for 
« the producing a will under probate is only evidence that there 
ic was ſuch a will. And though it is evidence of fo ſtrong a na- 
te ture that no evidence ſhall be admitted againſt it, yet to plead 
ce that ſuch a will was proved is no reaſon why this matter ſhould 
« not be tried.” This reaſon is directly contradictory to itſelf; 
for, firſt, he ſays that the probate is only evidence of the will 
and that it may be tried; and yet he adds, that it is concluſive, 
and that no evidence can be admitted againſt it. Therefore] 
think this caſe is deſtructive of itſelf. Another head of argu. 
ment by the plaintiff's counſel was, that the payment in this caſe 
under the probate was not a compulſory one, and a caſe of bank- 
ruptcy was alluded to. But a determination on the bankrupt laws 
cannot govern the Court in deciding this queſtion, Thoſe caſes 
turn on a fraudulent preference given to one creditor over an- 
other : but even there the Courts have never proceeded on the 
idea that a judgment is neceſiary to enforce payment; a threat 
is ſuſficient. And the queſtion in thoſe caſes is, whether the 
payment under the circumſtances be fair, or with a view to de- 
fraud the reſt of the creditors. 

GRosk, ].—No doubt could ever have been entertained on 
this ſubject, had it not been for the caſe in Ro. Abr. and 
Comyns ; which ſtruck me at firſt as being very ſtrong caſes to 
the point for which they were cited: but I am ſatisfied, by 
what has been ſaid by my brother Buller, that they cannot be 
law. The caſe in Comyns teems to be grounded on a falſe prit- 
ciple, namely, that the probate of a will gives no authority to 
the executor. But I think it does, and ſo much ſo that it can» 
not be traverſed or denied. Gilb. Eg. Caf. 207, 8. Then the 
payment to the exccutor in this caſe was made under the judi- 
cial act of a Court having competent juriſdiction on the ſubject, 
which could not be diſputed. And therefore it is not like a pay- 
ment under a forged bill of exchange or bond, for this was made 
under the authority of the probate, and not of the will. | 
has been ſaid that there is a difference between a repeal of letters 
| teltamental 
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teſtamentary on appeal or on citation: however that may be, 
the ground of my opinion is that the law, which is founded on 
wiſe and ſound principles, will never compel any perſon to pay 
2 ſum of money a ſecond time, which he has once paid under 
the ſanction of a Court having competent juriſdiction. 
Judgment for the defendant (a). 


(a) Vid. Le Chevalier v. Lynch, Dougl. zd Ed. 170. 2 Shiny. 374. 


The Kino againſt The Sheriff of MippLEsex, 


AN attachment having been obtained againſt the ſheriff of 
Middleſex, for not bringing in the body in a cauſe of Robins 
v. Hall,.a rule was afterwards obtained to ſet it afide, becauſe the 
defendant in the cauſe died before the attachment iſſued, though 
not till after the contempt was incurred, Cauſe was ſhewn this 
day, and 
The Court (a) were of opinion, that as the ſheriff was in con- 
tempt before the defendant's death, the attachment was regu- 


larly iſſued. And though the original cauſe abated by his death, 


yet that was no reaſon for ſetting aſide the attachment againſt the 
ſheriff, ſince he was in contempt before. 

But as the affidavits on both ſides were intitled “ Robins v. 
« Hall,” and as the rule was drawn up on the civil (ide of the 
court, a doubt aroſe whether the proceedings were properly in- 
titled; and The Court held them to be irregular; and that a 
motion for an attachment in the courſe of a civil ſuit ought to 
go on the Crown fide of the court, and the afhdavits intitled 
« The King againſt the pen to be attached ; becauſe it was not 
a motion in the cauſe, but ariſing out of it. 

(a) Lord Kenyen was abſent on this day: but, on the next, Mr. J. Buller ſai4 that 
he had mentioned this matter to his Lordſhip, who agreed in opinicn with the reſt 


gt the Court. 
(b) VJ. Mo v. Webb, poſt. 253. where this rule was afterwards explained. 


The KING againſt The Inhabitants of Gwenoe. 


Rule had been obtained to ſhew cauſe why an order of two. 
Juſtices for the removal of George Treverton, his. wife, and 
three children, from Penryn to Guenop, both in Cornwall, and 
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A huſband- 
man, who 

has actually 
ſerved in the 
militia, and 


is married, may be removed to his place of ſettlement b« fore he becomes chargeable to the pariſh 


tom which he is removed; for by 26 C. 3. c. 107. J. 131. on. thoſe milita-men who exerciſe 


Wy trades are irremoveable, 
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alſo an order of ſeſſions confirming the ſame, ſhould not be 
quaſhed. The ſeſſions had returned the following caſe : 

George Treverton was a married man, and had a family, and had 
been drawn to ſerve in the militia within the ſaid county in 1778, 
and was duly (worn, and ſerved his full three years in actual ſer. 
vice in the ſaid militiaz and at the end of that time was diſcharged. 
His occupation was that of a huſbandman, working at daily wages 
for the ſupport of himſelf and family; his reſidence had been for 
ſome years laſt paſt in Penryn, and he had never been chargeable 
thereto ; and his laſt legal ſettiement was in Gwenep, He there. 
fore inſiſted that, having ſerved the ſaid three years in the mili. 
tia, he was entitled to the privilege and benefit granted to militia. 
men under the act of the 26 Geo. 3., and the other ſtatutes in that 
caſe made, and was therefore irremoveable : but the ſeſhons con- 
ſidered that his was not a trade within the meaning of the ſtatutes, 

Caldecoit, in ſupport of the order of ſeſſions, was ſtopped by 
the Court. 

. Erſkine and Plumer, contra, contended that the pauper was 
irremoveable from the pariſh of Penryn by virtue of the 26 Ge. 3, 
c. 107. , 131. which gives two diſtinct privileges to perſons in 
his ſituation : 1ſt, That every perſon, having actually ſerved in 
the militia, and being a married man, may ſet up and exerciſe ary 
trade in any town; and, 2dly, That no ſuch militia-man ſhall be 
liable to be removed out of any ſuch town until he become 
chargeable. The ſecond privilege is totally unconnected with 
the firſt; and the words © no ſuch militia-man” refer to the de- 
ſcription of the militia-man at the beginning of the ſection who 
ſhall be entitled to this privilege. $» that the only qualifica 
tions required in a perſon claiming either of theſe benefits, are 
his having actually ſerved in the militia, and being a married 
man. The militia-man, thus qualified, may take one of thele 
privileges without the other. If the ſecond benefit intended to 
be given by the act were not diſtin from the firſt, any militia- 
man, who intended to ſet up any trade, might be removed beſoie 
he could put his deſign into execution. And if ſuch had been 
the intention of the Legiſlature, inſtead of ſaying that every ſuch 
militia- man may ſet up, c. any trade, and ſhall not be remore* 
able, they would have ſaid, every ſuch militia-man having ſet u 
any trade, &, ſhall be irremoveable. This may receive an es- 
planation from the 24 C. 3. c. 6. which enables ſoldiers, &c. to ſet 
up any trade without being liable to the penalties of the 5th El. 


c. 4. which enacts that /uch ſoldiers, &c, (without mentioning 
that 
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that they are to be of any trade) ſhall not be removeable till they 1789. 
become chargeable. But even if the conſtruction of that ſtatute —— 
were otherwiſe, and that it intended that only thoſe, who exer- I 
ciſed trades, &c. ſhould be irremoveable, ſtill as the 26 Ges. 3. The inha- 
; . 1 bitants of 
is contradictory to it, and of a later date, it virtually repeals the gx 0, 
former one. And that the ſtatute 26 Geo. 3. intended to en- 
large the privileges granted by the former ſtatutes is evident from 
a review of the 22 Geo. 2. c. 44+; for that gave ſoldiers the 
liberty of ſetting up trades, but this gives a new and diſtin 
privilege, namely, that of being removeable only when charge- 
able. Another argument alſo ariſes in favor of this conſtruction 
from conſidering the ſituation of the perſons drawn to ſerve in 
the militia, who are for the moſt part huſbandmen and below 
the ſtation of tradeſmen ; for this privilege, if it were confined 
to tradeſmen, could only be enjoyed by a ſmall number of the 
militia. 
ASHHURST, J. (@).,—This caſe ſeems to be extremely clear 
both on the words and the meaning of the a& of parliament. 
The firſt act of parliament on this ſubject is the 22 Geo. 2. 
c. 44. which is confined to mariners and ſoldiers: And the 
preamble of it ſtates that mariners and ſoldiers of different 
trades, and apprentices who had not ſerved their time, were 
prohibited from ſetting up their trades in corporate towns, &'c, 
either by reaſon of bye-laws therein made; or of the 5th Elia. 
c. 4. Now that was the inconvenience intended to be reme- 
died; for which purpoſe it was enacted, that all ſuch mariners 
and ſoldiers might ſet up their trades in any town, notwith- 
ſtanding thoſe diſabilities. This therefore was a proper indul- 
gence given to thoſe perſons who were taken out of their buſi- 
nels in order to enter into his Majeſty's ſervice. And it is ob- 
ſervable, that the ſtatute 26 Geo. 3. c. 107., upon which this 
queſtion ariſes, has an expreſs reference to the former one; and 
therefore we muſt ſuppoſe that the Legiſlature had in view the 
ſame inconyeniencies which were intended to be remedied by 
the 22 Geo, 2. And this latter act ſays, that every perſon hav- 
ing ſerved in the militia, 6c. may ſet up any trade as freely and 
with the ſame proviſions, and under the ſame regulations, as 
any mariner or ſoldier could do by virtue of the 22 Geo. 2. And 
that no ſuch militia man ſhall be liable to be removed, &c. This 
act being made in pari materid with the 22 Geo. 2. and expreſs- 
ly referring to it, may be conſidered as incorporated with it; 


(a) Abſent Lord Kenyon, 
K 4 and 
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and that relates to perſons in trade, but not to common labour. 


=— — ers, who would not ſuffer the ſame inconveniencies as the 
Theke, former, for they might eaſily find employment wherever they 


ag ili 
The Inha- 
b:tants of 
Gwevwoy. 


might happen to be. 
BuLLtr, J.—If the Legiſlature had uſed any words giving 
theſe privileges generally to all militia-men, I ſhould not have 
been inclined to conſine the operation of them; being of 
opinion, that it would be the wiſeſt law that could be mate on 
this ſubject, that no perſon ſhould be removed till he is aCtually 
chargeable, But as the Legiſlature has not ſaid fo, we cannot 
make the law. The ſirſt argument is, that every militia-man, 
who has actually ſerved and is married, is entitled to two 
privileges: but that is doing great violence to the words ; for 
then we muſt fuppoſe that two-thirds of this clauſe in the act 
have no meaning. But in conſidering the deſcription of the 
perſons intended to be benefited, every part of the clauſe muſt 
be attended to. For the privilege given in the firſt part of 
the ſeQion is, that ſuch a militia-man may ſet up any trade in 
any town, © c. as freely, and with the ſame proviſions, and under 
the ſame regulations, as any mariner or ſoldier can do by virtue 
of the 22 Geo. 2. intitled, “ an act to enable ſuch officers, ce. 
& 7g exerciſe trades : then this ſtatute goes on to ſay that no ſuch 
militia-man ſhall be liable to be removed out of fuch town. The 
word * ſuch” is material in both theſe places. "The firſt means 
ſuch perſons, as have ſerved, are married, and have ſet up trades; 
the other refers to the town where they are to exerciſe the 
trades. I agree that a militia-man who has ſerved, Cc. cannot 
be removed before he has ſet up the trade, if he go there for 
that purpoſe ; for he, who is privileged morands, is privileged 
eundo, This queſtion therefore is extremely clear on this act 
of 'the 26 Ges. 3. c. 107, But if it be coupled with the 
22 Ges. 2. c. 44., no doubt whatever can be entertained about 
it; for that is expreſsly confined to perſons exercifing trades, 
The object of that act was to protect ſoldiers, Sc. againſt the 
5 £liz, c. 4, and certain bye-laws in particular towns : but 2 
labourer is not a trader within the ſtatute of Elizabeth. The 
argument drawn from the 24 Ges. 3. bears againſt the point for 
which it was mentioned: for if the words of this ſtatuie 
26 Geo. 3. be doubtſul, reference muſt be made to the 24 Ges. 3. 
c. 6. as they are made in par! materid; and by that it appears, 
that the ſoldiers, Sc. are only irremoveable during the time thiy 
exerciſe any trades, 
GRrosr, 
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Grose, J. —It is inſiſted, that a labourer is entitled to the 
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privilege of being irre moveable until he become chargeable, if —— 


he has ſerved in the militia and is a married man. 


But if we The Kine 


read the titles and preambles of the three ſtatutes, which are nn 


made in pari materid, there can be no doubt in this queſtion. 
For they were palled to enable perſons, who have ſerved their 
country, to ſet up trades which they could not do without 
incurring the penalties of the 5th of Zliz. c. 4. and of bye-laws 
in certain'towns. And my conſtruction of this laſt act, which 
has an expreſs reference to the 22 Ces. 3. c. 44. is that all 
militia-men who have actually ſerved, and are married, may 
exerciſe any trade in any town notwithitanding thoſe bye-laws, 
and the 5th of Elizabeth. If this were not the intention of the 
Legiſlature, they would have ſaid that, «all militia-men who 
« have ſerved and are married, going into any town, &c. ſhall be 
« jrremoveable.” But thoſe are not the words of the ſtatute, 
Therefore I have no doubt but this pauper was removeable, and 
that the order of ſeſfions muſt be confirmed, 

Order of Seſſions confirmed. 


——ooe OC 
PARKER, qui tam, againſt MACFARLAN. 


JN an action by a common informer on the glove tax act (a), 

the declaration run to the length of 300 ſheets, and the iſſue 
money amounted to 12 /., whereupon the defendant moved the 
Court that the iſſue money might be paid into Court to abide 
the event, ſuggeſting grounds to ſuſpect that the action was 
proſecuted for the iſſue money only, but not ſwearing to moriths 
or that he had not incurred the penalties, 

The Court however thought there could be no objection in 
permitting the iſſue money to be paid into court. 

Onſlow in ſupport of the Rule. Shepherd contra. 

Rule abſolute (3), 


(%) 25 Geo. 3. c. 55. 
0A rule of Court was afterwards made in Hil. 35 C. 3. that no judgment 
ſhould be ſigned for non-payment of the iſſue money. Poſh. 6 vol. 218, 
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Thurſday, 
Feb. nth. 


Where a 
cauſe has 
heenre- 
ferred by 
rule of Ni 
Prius, and 
the ccits di- 
rected to 
abide the 
event, that 
mult he 
taken to 
mean the 
I gal event. 
Therefore 
where an 
act ion of 
tre ſpaſs was 
brought ſor 
pulling 
down the 
plaintiff's 
gates and 
aſſaulting 
him, and the 
detendants 
Juſtificd to 
all the 
counts ex- 
cept onc, 
under diffe- 
rent rights 
of way, and 
pleaded not 
guilty to the 
whole ; and 
under the 
above rule 
the arbitra- 
tor awarded 
a right of 
way to the 
defendants 
different 
from any of 
thoſe plead- 
ed by them, 
and found 
five ſhillings 
damages to 
the plaintiff 
for the ai- 
ſault, as 
having been 
committed 
when the 
defendants 


CASES ix HILARY TERM 


SWINGLEHURST againſt ALTHAM and Another, 


PON a motion that the Maſter ſhould tax full coſts upon 
an award for the plaintiff, in a cauſe which had been re. 
ferred at N Prius, it appeared that this was an action of treſ. 
paſs for pulling down the plaintiff's gate, and that the declara. 
tion contained five counts, the fourth and laſt of which alſo in- 
cluded an aſſault upon the plaintiff. Juſtifications were pleaded 
to all but the fourth; and not guilty was pleaded to the whole. 
The defendants juſtified under an occupation way to Tide mill, 
on foot and on horſeback and with cattle and carriages ; the 
like on horſeback and with cattle ; the like on foot. They juſ- 
tified in a ſimilar manner under other rights of way, none of 
which were found by the arbitrator as laid. And as to the aſ- 
ſault, the defendants pleaded that at one of the times mentioned 
molliter manus impoſuerunt, becauſe the plaintiff ſtood in the way, 
and hindered the defendants from uſing it. The replication tra- 
verſed all the rights of way ſtated in the 2d, 3d, 5th, 6th, 5th, 
and 8th pleas, namely, all the horſe and carriage ways; and 
with reſpect to the ꝗth and laſt pleas the plaintiff new aſſigned 
as to the treſpaſſes, but not as to the aſſault; and concluded 
that the defendants pulled down the gates, c. on other occaſions 
than in uſing the ſaid footways. Iſſues were taken on the tra- 
verſes, and not guilty pleaded to the new aſſignments. On the 
reference the cos were directed to abide the event. The arbi- 
trator afterwards awarded an occupation way to the defendants 
over the plaintiff's cloſes [naming them] into a certain public 
highway ſituated within the pariſh of Giſburne in the county of 
York, and which ſaid highway leads between Bolton and Toſi: 
chapel in the ſaid county, to paſs and repaſs on foot and on horſe- 
back and with cattle, and no other right of way: and that in- 
aſmuch as one of the aſſaults committed by the defendants was 
when he was paſling with a cart and horſes, the arbitrator 
awarded five ſhillings to be paid by the defendants to the plaintif 
for that injury. 
Law, for the defendant, ſhewed cauſe againſt the rule, con- 
tending that the coſts being to abide the event muſt be taken to 


were attempting to exerciſe a right of way negatived by the arbitrator ; the plaintiff can recover 
no more coſts than damages: for the arbitrator's award is not tantamount to a judge's certificate 
under the 22 & 23 Car. 2. c. 9. 
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mean the /zgal event : and that as the arbitrator had only award- 
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ed five ſhillings, the plaintiff was not entitled to any more colts —— 
than damages, in the ſame manner as if a verdict had been found netz- 


HURST 


for ſo much. In ſupport of which he cited the two following againf 
caſes from the Maſter's note book. Highnam and another, exe- AL THAM. 


cutors, ©. v. Haſſell, Hil. 14 Geo. 3. This cauſe was refer- 
red by order of Ni Prius; and the coſts were to abide the 
event, in the uſual form. The arbitrators awarded that there 
was not any thing due from the defendant to the plaintiffs; in 
conſequence of which the Maſter taxed the defendant his coſts. 
Mr. Buller obtained a rule to ſhew cauſe why the defendant 
ſhould not be reſtrained from proceeding to enforce the payment 
of colts taxed againſt the plaintiffs, they being executors. On 
ſhewing. cauſe by Wallace, the rule was made abſolute : and Per 
Curiam the order of Nif Prius is in the uſual form; but the 
meaning of it is that the party ſhould pay ſuch coſts as he 
would have been liable to pay in caſe a verdict had paſſed againſt 
him: and if a verdict had been given againſt the plaintiffs, or 

ey had been nonſuited at the trial, they would not have been 
liable to pay coſts, and therefore are not liable under this order, 
If they were, no executor would conſent to a reference, as he 
would in ſuch caſe be in a worſe ſituation than if a verdict had 
been given agaiaſt him. The other caſe was that of Butler v. 
Grubb, Hil. 23 Geo. 3. Mr. Peckham ſhewed cauſe againſt a 
rule for referring it to the Maſter to tax the defendant his coſts 
of the action. Mr. Howarth for the rule ſtated that this cauſe 
was referred to arbitration by rule of Nif Prius, and the coſts of 
ſuit were to abide the event, Sc. The arbitrators awarded that 
the plaintiff's original demand was under 40s. viz. 37. and 
awarded the plaintiff the ſaid 37 5. and he contended that the 
plaintiff was not entitled to coſts, any more than he would have 
been if on a trial he had recovered under 40 3. but that on a ſug- 
geſtion to be entered by leave of the Court the defendant would 
be entitled to coſts; that the words in the rule, “ coſts to abide 
« the event” mean the legal event; and of that opinion was the 
Court; whereupon the rule was made abſolute. Mr. Howarth 
cited the above caſe of the 14 Geo. 3. 

Chambre, Topping, and Walton, in ſupport of the rule, ob- 
ſerved that this was not a mere action for the aſſault, but that 
the ground of it was to try a right of way; and therefore ſup- 
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poſing the arbitrator to have been ſubſtituted in the room of the 


judge, he has in effect certified (a) that the aſſault was proved; 


SwInGLE- 
HURST 
againſt 

KLIMA. 


but ſuppoſing he was not, he could not certify, and then the 
reference ſhould be conſidered like the execution of a writ of 
inquiry; in either of which caſes the plaintiff would be entitled 
to full coſts. On theſe pleadings none of the juſtifications are 
found for the defendants ; a right of way is indeed found ; but 
different from any of thoſe pleaded ; therefore it appears that 
the defendants aſſaulted the plaintiff at a time when the former 
were exerciſing a right of way, to which they were not en- 
titled. 

ASHHURST, J. (The coſts being to abide the event muſt be 
taken to mean the legal event, as appears by the caſes cited. And 
we cannot ſay that the authority of the judge to certify was 
transferred to the arbitrator. Then the damages awarded being 
under 40. the plaintiff cannot be entitled to any more coſts 
than damages. 

BuLLtR, J.—The event of the ſuit muſt be taken to mean 
the legal event. The caſes cited go clearly to ſhew that where 
the coſts are directed to abide the event, they are not left in the 
diſcretion of the arbitrator, but muſt follow the rule of law. 
It appears ſtrongly on the award that the aiſault found was com- 
mitted in the cloſes of the plaintiff in afferting the way juſtified 
in the pleadings and negatived by the arbitrator : but though we 
may think that was the fact, yet the way found muſt be in- 
tended to be the way pleaded, and that goes to the affault juſti- 
fied ; ſo do the footways confeſſed. The aſſault found then muſt 
refer to the fourth count, to which there is no juſtification. On 
this we mult take it that there has been a verdict for the plain- 
tiff of five ſhillings damages. But we cannot conſider this find- 
ing of the arbitrator as the certificate of a judge under the ſta. 
rute 22 & 23 Car. 2. Therefore the plaintiff is entitled to no 
more coſts than damages. 

Gross, J. concurring, 


The Rule was diſcharged (a]. 


(«) 22 & 23 Car. 2. c. 9. (65) Lord Kenyon was indiſpoſed on this day. 
r, I. Barnerd v. Moſs, 1 H. Bl. Rep. 105. 
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1 Thurſdey, 

The KinG againſt SHELLEY, Toes 
Zar. having before obtained a rule to ſhew cauſe — 


why an information in the nature of que warrants ſhould court rolls, 

not be ſiled againſt the defendant to ſhew by what authority — hn 
he claimed to be a burgeſs of the borough of Horſham, aſter- be granted 
wards moved for another rule on behalf of the three relators, — 
who were burgage tenants of the manor, and entitled to be Gy ws 
ſummoned to the court leet and court baron, [and which was the manor 
alſo a ſort of corporate court, ] to inſpect the court rolls and books — _ — 
of the manor, (leave having been refuſed by the lord,) alleging that permiſ- 
that burgage tenures gave title, and that evidence relating to —_ * 
theſe would be found by ſuch an inſpection; and cited Mocd v. 
Whitcomb, E. 6 Anne, C. B. 12 Vin. 146. where it was con- 
ſidered as a matter of courſe to grant an inſpection of the court 
rolls in a queſtion between two tenants. 

Bend, Serjt. (a) oppoſed the application, on behalf of the lord, 
offering to ſhew every thing relating to the defendant's title; 
but ſaying that an unqualified inſpection would enable the re- 
lators to ſift into the titles of all the reſt as well as of the de- 
fendant. The ground which was ſufficient for a rule ai may 
hereafter prove to be inſuſhcient for making it abſolute ; and yet 
the relators will in the mean time have got an opportunity of 
diſturbing the whole borough, Unleſs they had come prepared 
at firſt with ſuſhcient evidence, which they could at leaſt have 
pointed out, they ought not to have made the application origi- 
nally, And he obſerved that this was not like an application for 
the inſpection of corporation books, which are ſomewhat of a 
public nature. 

BuLLER, J. (6) ſaid, that he remembered before he came 
to the bar, that it was the conſtant practice to grant theſe mo- 
tions ag of courſe; and ſoon after he came upon the bench, 
there were one or two caſes of this ſort wherein he thought that 
it would be going too far to grant an inſpection, but the reſt of 
the Court over-ruled him ; and there the matter had reſted even 


ſince. That the three perſons making this application having 


(a) This part of the queſtion came on on a ſecond rule moved by Mr. Setjeant 
Bend, to diſcharge the former rule for an inſpeQicn moved by Mt. Erftine, | 
(4) Lord Kenyen abſent. 
all 
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all of them burgage tenures had an intereſt in knowing who be. 
ſides themſelves had the ſame rights. But, 

ASHHUKST, J. and GRosk, J. conceiving that ſuch a general 
rule might be open to much abuſe, wiſhed to have the practice 
further inveſtigated ; and therefore the matter was ordered to 
ſtand over till next term. But on this day, 

BULLER, J. ſaid that they had looked into the queſtion, 
and found the practice to be clearly ſettled, that where the 
tenant of a manor demands leave to inſpect the court rolls and 
it is refuſed him, the Court will grant a Mandamus to compel 
it. There are ſeveral caſes cited in the laſt edition of C:myn; 
Dig. title Evidence (a). Beſides which, I have two manuſcript 
caſes to the ſame effect. The firſt is Hodſon v. Parker, 
E. 27 Geo. 2. C. B. [this is the ſame caſe as that reported in 
Barnes under the title of Hobſen v. Parker, H. 29 Geo. 2.] 
The other is Talbot v. Villebcys, M. 23 Geo. B. R. Wed 


ſhewed cauſe againſt a rule for an inſpection of books, rolls, and 


records, belonging to the plaintiff's manor of Littleburn, The 
defendant claimed a manor of Litzlehams, of which he ſaid the 
heens in quo, c. mentioned in the plaintiff's declaration of treſ. 
paſs, was part; and he was not a tenant of the plaintiff's ma- 
nor, or claimed any intereſt under him. Mingay ſupported 
the rule. The Court held that the defendant was not intitled 
to an inſpection in this caſe; for one man has no right to look 
into another's title deeds and records, when he ſets up an ad- 
verſe claim to him, and has no intereſt in the deeds or rolls 
himſelf, as tenants of a manor have e and the rule was diſcharged. 
Theſe caſes are directly in point. In criminal caſes, indeed, 
the Court have frequently refuſed ſuch motions; as in the King 
v. Purnell (b), and the King v. Cornelius there cited. Therefore 
let the rule be abſolute in the firſt inſtance (c). 


(a) Page 21. Ree v. Aylmar, Barnet 421. 4to. Ed. 236. Hobſon v. Parker, ib. 237, 


Baldiuin v. Tudge, ib. 
6) 1 Black. 37. » Will. 235. & C. (c) Vid. R. v. G. Babb, feſt. 579. 
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ARGUED and DETERMINED 


IN THE 


Court of KING's BENCH, 


Eaſter Term, 


In the Twenty-ninth Year of the Reign of GREOROx III. 


PoRTER againſt BRADLEY and Others (a). 


T* was a Caſe ſent from the Court of Chancery for the 

opinion of this Court. John Dobin, being ſeiſed in fee 
of the premiſes in queſtion, by will duly executed, and dated 
12th July 1726, deviſed as follows: “ Item, I give and deviſe 
unto my ſon Philip Dobin, his heirs and aſſigns for ever, all that 
meſſuage and tenement wherein I now live: but my will is that 
in caſe my ſaid ſon Philip Dobin ſhall happen to die /eaving no 
iſſue behind him, then my ſaid wife (meaning his then wife Joan 
Dobin) ſhall receive and take the rents, ifſues, and profits thereof, 
and diſpoſe of the ſame at her will and pleaſure, and ſhall have, 
uſe, and enjoy all my in-door goods, as long as ſhe ſhall continue 
z widow and no longer; and after her deceaſe, or marriage as 
aforeſaid, then the lands ſo deviſed to Philip as aforeſaid I give 
and deviſe the fame, for want of iflue by him as aforeſaid, unto 
my ſon James Dobin, his heirs and aſſigns for ever; chargeable 
nevertheleſs with the payment of 50/. a- piece to my ſix daugh- 
ters and their iſſue within a twelvemonth after he ſhall ſo enjoy 
the ſame ; But in caſe my ſon James Dobin ſhall happen to die 
before my ſon Philip, and the ſaid Philip ſhall not leave any iflue 
of his body begotten, then my will is that my ſaid lands ſhall 
be ſold, and equally divided between my ſix daughters, Magdalen 


(@) This cafe was argued in the lat term, but the certificate was not ſent in time 
do be added to the Reports of that Term. 


2 Lockyer, 


1789. 


Tueſday, 
1 


If lands be 
deviſed to A. 
his heirs and 
aſſigns for 
ever, and if 
he die leave 
ing no iſſue 
behind bim, 
then over, 
the limita- 
tion over is 
good by way 
of executo- 
ry deviſe, 
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Lockyer, Mary M ls, Sarah Boone, Elizabeth, Rebecea, and 
Ann Dobin, and their iſſues. The teſtator died in Oæaber fol. 
lowing, leaving Jean his widow, Philip and James his ſons, 


BADEN. and his fix danghters him ſurviving.” Whereupoti Philip Debin 


entered into poſſeſſion, and afterwards fold and conveyed the 
ſame to a purchaſer ; having previouſly ſufter:d a recovery there. 


of; and is ſince dead, without ever having had any iſſue, Joan 


the widow, and James the fon, died in the lifetime of Philip. 
The fix daughters of the teſtator alſo died in the lifetime of 
Philip, ſome without iſſue, others leaving children, and others 
grand children, living at the death of Philip Dabin. And the 
following queſtions were directed to be ſent for the Opinion of 
this Court; 1ſt, What eſtate Philip Dobin took under the will of 
Jobn Dobin his father? 2dly, Whether the fix daughters of the 
teſtator, and their iſſue, took any and what intereſt under the la} 
limitation in the teſtator's will, direCting the eſtates to be ſold ? 
The plaintiff was the only child and adminiftratrix of Eliza. 
beth, one of the daughters. The defendants were claimants 
under the purchaſer, and the teſtator's grandſon by his eldelt 
fon, by a former wife, and fo the teſtator is heir at law. 
Mitford was to have argued for the plaintiff; but the Coutt 
defired | 
Graham, for the defendants, to begin z who contended that 
the limitation over after the deviſe to Philip Dobin was not goo! 
as an executory deviſe, being on a contingency too remote. 
There is no caſe of real property, where the words “ leaving no 
« jſſueꝰ are to be confined to © leaving no iſſue at the time of the 
„de viſee's death,” unleſs particular words are added, which ne- 
ceſſarily limit them to that meaning: Then the contingeney in 
this caſe, which was not to take place till an indefinite failure 
of iſſue of Philip Dobin, was too remote. In Forth v. Cha) 


man (a) the diſtinction is taken between real and perſonal 


property by Lord Macclesfield; © dying without iffue,” as 
applied to a perſonal eſtate, mult be taken to mean dying without 
iſſue at the time of the death; but as applied to a freehold, they 
mean an indefinite failure of iſſue. And this diſtinction is re- 
cognized in Sheffield v. Ld. Orrery (5). This caſe is diſtin» 
guiſhable from that of Pells v. Brown (e); for there the deviſe 
was to the firſt taker and his heirs, and if he die without iſſus 


(a) 1 P. I”ns. 663. 
(4) 3 At. 283. Sce alſo the Earl of Staſſrd v. Bucilry, 2 Vf. 180. 


C C19, Fac. *n _ 
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living William his brother, then to William in fee. In that caſe 
there was no danger of a perpetuity, becauſe the contingency 
mult neceſſarily have happened at the death of the firſt taker. 
But here the words * happen to die /eaving no iſſue” are the ſame 
as 4 dying without iſſue z” for in a ſubſequent part of the will 
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— — 
Poa r 
againſt 
BaAbIZ . 


they are explained by the words © for want of iſſue:“ and the 


words are uſed in the ſame ſenſe in both places. Neither is it 
neceſſary to be inferred from any part of the will that the 
deviſor intended to reſtrain thoſe words to Philip Dobir's leaving 
no iſſue at the time of his death. If Philip Dobin had had a ſon, 


and they had both died during the life of the widow, according 


to the conſtruction conteuled for by the plaintiff, the widow 
would have taken nothing, contrary to the manifeſt intention of 
the deviſor. And notwithſtanding the firſt limitation is to 
Philip Dobin, his heirs and aſſigns for ever, which primd facie 
imports a fee, yet the ſubſequent words confine it to be an eſtate 
tail, Morgan v. Grifith, Cowp. 234. Chadeck v. Cowley, Cro. 
Fac. 695, Com. 539. King v. Burchell, cited in Doe d. Long 
v. Laming (a). 2 Burr. 1103. Denn d. Geering v. Shenton, 
Coup. 410, Doe d. Fonnereau v. Fonnerenu, Dougl. 470. 

Lord Kæxrox, Ch. J.— The general rules reſpecting limit- 
ations of this ſort have been for many years well ſettled. The 
firſt queſtion that ariſes in this caſe is, whether this is an 
eſtate tail or in fee ? The firſt part of the deviſe to Philip Dovin 
primd facie carries a fee; for it is to him, his heirs, and aſſigns 
for ever : but it is clear that thoſe words may be reſtrained by 
ſubſequent ones ſo as to carry only an eſtate-tail, And a long 
{tring of caſes may be cited in order to ſhe that where an eſtate 
is limited to a man and his heirs for ever, and, if he die without 
leaving heirs, then to his brother, or to any perſon who may be 
his heir, thoſe words ſhall not have their full legal operation, 

(a) Lord Kenyon obſerved that the not: of this caſe as given in Burreto was inac- 


curate, There che limitation to Grace Read was © To G. Read widow of my late 
* nephew £dxvard Read, deceafed, and to the heirs of biz [not ber] body lawfully be- 
« cotten, Sc.” ſee alſo 2 Burr. 1111. 

An inaccuracy has alſo been pointed out to us in King v. Burebell, cited in 2 Bury. 
1103. There the limitation of Savage Farm in Hunton and Lynten was, after the 
death of the deviſor's wife, to F. Harris for life, remainder to the iſſue male of 
J. Harris and to his and their heirs ſhare and ſhare alike, and for want of ſuch iſſue 
then to the iſſue female of F. Harris, and to her and their heirs; and for want of 
ſuch iſſue then over. The Maidflone eſtate was then limited to the wife for life, re- 
mainder to J. Harris for life, remainder to the iſſuꝛ male of the body of J. Harris 
and to their heirs; and for want of ſuch iſſue, then over. And the latter limitation, 
Which was of the eſtate in queſtion, was conſtrued by ſimilar words uſed in limit - 
ing the eſtate at Hunton and Lynton, which was not in queſtion (5). 
(% Vid. peſt. 4 vol. 296, 2 full note of this caſe. 
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1709. but ſhall be reſtrained to heirs of a particular kind, namely, 


heirs of the bedy. If the ſubſequent part of this deviſe had been 


Pon is „ and in caſe he ſhall die without heirs, then over,” it would 
Bzxaviuy. have given to P. Dabin an eſtate tail, which he might have bar. 


red by the recovery. But here the words are “ but in caſe he 
&« ſhall happen to dic, /cavingns iſſue behind him,” which makes 
a very material difference, and brings it within the caſe of Pell; 
v. Braum (a), which is the foundation, and as it were the 4/agna 
Charta of this branch of the law. This queſtion aroſe ſoon 
after executory deviſes were firſt taken notice of, which was in 
the reign of Queen Elizabeth. And that doctrine has never been 
fince doubted by the Courts of Law. But the defendant's coun. 
ſel has attempted to diſtinguiſh this caſe ſrom that of Pelle y, 
Brown, becauſe there the words are © If Thzmas (the firſt deviſce) 
& died without iſſue, living Milliam his brother :” but it is to be 
obſerved that there are words in this caſe equivalent to thoſe, 
namely, „if P. D:bin ſhall die, leaving no iſſue behind him,” 
If indeed only the ſirſt words © leaving no iffue” had been uſed, 
they, according to the opinion of Lord Macclesfield, in Fri, 
v. Chapman, mult be reſtrained to leaving iſſue at the time of hiz 
death (b). But it is contended that this rule is confined to chattel 
intcreſts only: however a great deal of argument is neceſſary to 
convince me that in the caſe of realty thoſe words ſhould be taken 
to mean an indefinite failure of iſſue. It would be very ſtrange 
if theſe words had a Gifferent meaning when applied to real and 
perſonal property. If ſuch a diftinQton exiſted in the law, it 
certainly would not agree with the rule lex plus laudlatur quand 
ratione probatur but it is not ſounded in law. And there are 
even additional words in this caſe, © leaving no iſſue behind him; 
which neceſſarily import that the teſtator mcant at the time of 
his ſon's death. The ſubſequent parts of the will alſo convey 
the ſame idea; for the deviſor mentions this event as likely to 


happen in the lifetime of his widow, or of his younger ſon 


or daughters. Therefore I have not the leaſt doubt but that 
this is a good executory deviſe, to take place within the time 
allowed by law, which is borrowed by analogy from legal formal 
limitations, namely, ſor a life or lives in being, with a remainder 
in tail to unborn children, who cannot bar it till twenty-one. 
With reſpect to the other point, the ſhape of the queſtion mul: 
be altered (c) before we certify to the Lord Chancellor; for, a5 it 
ſtands now, we cannot take cognizance of the queſtion in 
(a) Cro. Fac. 590. (5) Vid. Dairery v. Daintry, ef. 6 vol. 307. 


(c) See Satlarton v. Sabbarton, Rep. T. Talib. 245. j and Doe v. Brabant, ff. 4%. 
14 Court 
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Court of Law. But if we were to conſider this as a limitation of 178 . 
real property, inſtead of land, to be converted into money, this 1 
may be ſupported as a contingency with a double aſpect. And agg 
| ſhould have no difficulty in ſaying that, in the event of Philip Baavier. 
Dobin dying without leaving iſſuc at his death, the widow, if 
the were alive, might take; if not, the ſecond ſon, or the daugh- 
ters of the deviſor, 

Asununsr, J. and Grosr, ].—thought this was not to be 
diſtinguiſhed in principle from the caſe of Pells v. Brown. 

The following certificate was afterwards ſent to the Court of 
Chancery : 

Having heard counſel on the caſe above referred to us, we 
are of opinion that P. Dobin took an eſtate in fee-ſimple in the 
premiſes above deviſed to him: but, as Philip died without ifſue 
living at the time of his death, we are of opinion that the further 
diſpoſition made by the teſtator in that event is good by way of 


executory deviſe. 


— 1 2 
— a —— * 
r — . Sera Cd n n 


—— * 


KENVON, 
W. H. Asnnunsr, 
(a) N. GRosk. 


%) Mr. J. Buller was fitting for the Lord Chancellor when this caſe was argued. 
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| 1 F. iy, 
CLARK againſt Kino and Others. 2 


HIS was an action of replevin for taking cattle at A plex of 
Otmoor, Oxford. The defendants made cognizance as — 


| bailiffs of Lord Abingdon, whoſe ſoil and freehold Otmar was; m que 


ee eſtate is 
and they juſtified taking the cattle as doing damage on the moor. 200d as 


' F . . verdict 
The plea in bar ſet forth that long before, and at the time when, though it be 


(fc. A. Croke was ſciſed in his demeſne as of ſce of and in a not in ex- 


5 8 1911 U 
certain meſſuage and 150 acres of land with the appurtenances, at -prege 


in Studley, Bucks, © And that the ſaid A. Croke and all thoſe ee 
« whoſe eſtate he then had, and now has, of and in the ſaid have uſed it 
* meſſuage and land with the appurtenances, have had and uſed, red 
« and been accuſtomed to have and uſe, and of right ought, c. val. 
« for themſelves and their farmers and tenants, occupiers of the 
| © ſaid meſſuage and land with the appurtenances for the time, 
common of paſture on Otmoor for commonable cattle, Sc.“ 
The replication traverſed the right as ſtated in the plea in bar; 
and on the trial the plaintiff had a verdict. 
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Lane now moved in arreſt of judgment, becauſe the plex in 
bar did not ſtate that A. Croke, and thoſe whoſe eſtate he had, 
had been immemorially entitled to the right of common: that it 


could not be ſupported as a preſcriptive right, as not being 


claimed time out of mind; and that, though the evidence might 


prove the right as laid, it eould not enlarge it. But 


Saturday, 
Moy 2d. 


A bidder at 
an auction, 
under the 
uſual con- 
dltions that 
the higheſt 


bilder ſhall 


be the pur- 
chaſer, may 
retract his 
bidding any 
time before 
the hammer 
is down. 


Per Curiam. Although this is not accurately ſtated, yet at 
any rate it is ſufficient after verdict. It ſtates a right of com- 
mon in all thoſe who have held that eſtate ; and unleſs a pre. 
ſcriptive right had been proved, the A could not have ob. 
tained ; a verdict. Rule refuſed, 


PAVNE againſt Cave. 


THE was an action tried at the fittings after laſt Term 
at Guildhall before Lord Kenyon, wherein the declz- 
ration ſtated, that the plaintiff, on 22d September 1788, was poſ- 
ſeſſed of a certain worm-tub, and a pewter worm in the ſame, 
which were then and there about to be ſold by public auction 
by one S. M. the agent of the plaintiff in that behalf; the con- 
ditions of which ſale were to be the uſual conditions of ſale of 
goods ſold by auction, &c. of all which premiſes the defendant 
afterwards, to wit, &c. had notice; and thereupon the defend- 
ant in conſideration that the plaintiff, at the ſpecial inſtance 
and requeſt of the defendant, did then and there undertake and 
promiſe to perform the conditions of the ſaid ſale, to be per- 
formed by the plaintiff as ſeller, &'c. undertook, and then aud 
there promiſed the plaintiff to perform the conditions of the 
ſale, to be performed on the part of the buyer, c. And the 
plaintiff avers that the conditions of ſale, herein-after mentioned, 
are uſual conditions of ſale of goods ſold by auction, to uit, 
that the higheſt bidder ſhould be the purchaſer, and ſhould 
depoſit five ſhillings in the pound, and that if the lot purchaſed 
were not paid for and taken away in two days time, it ſhould 
be put up again and reſold, Qc. [ſtating all the conditions.] It 
then ſtated, that the defendant became the purchaſer of the lot 
in queſtion for 40 J. and was requeſted to pay the uſual depoſit, 
which he refuſed, Sc. At the trial, the plaintiff 's counſel 
opened the caſe thus: The goods were put up in one lot at 2 
auction; there were ſeveral bidders, of whom the defendant 
_ of v 
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was the laſt, who bid 40 J.; the auctioneer dwelt on the bid- 1789. 
ding, on which the defendant ſaid, © why do you dwell? you ——— 
« will not get more.” The auctioneer ſaid that he was informed PAYNE 
the worm weighed at leaſt 1300 ct. and was worth more than Cv. 


401.; the defendant then aſked him whether he would warrant 
it to weigh ſo much, and receiving an anſwer in the negative, 
he then declared that he would not take it, and refuſed to pay 
for it. It was re-ſold on a ſubſequent day's ſale for 30 J. to the 
defendant, againſt whom the action was brought for the differ- 
ence, Lord Kenyon being of opinion, on this ſtatement of the 
caſe, that the defendant was at liberty to withdraw his bidding 
any time before the hammer was knocked down, nonſuited the 
plaintiff. | 

Walton now moved to ſet aſide the nonſuit, on the ground that 
the bidder was bound by the conditions of the ſale to abide by 
his bidding, and could not retract. By the act of bidding, he 
acceded to thoſe conditions, one of which was, that the higheſt 
bidder ſhould be the buyer. The hammer is ſuſpended, not for 
the benefit of the bidder, or to give him an opportunity of re- 
penting, but for the benefit of the ſeller: in the mean time the 
perſon who bid laſt is a conditional purchaſer, if nobody bids 
more. Otherwiſe it is in the power of any perſon to injure the 
vendor, becauſe all the former biddings are diſcharged by the 
laſt; and, as it happened in this very inſtance, the goods may 
thereby ultimately be ſold for leſs than the perſon who was laſt 
out- bid would have given for them. The caſe of Simon v. 
Metivier (a), which was mentioned at the trial, does not apply 
that turned on the ſtatute of Frauds. 

The Court thought the nonſuit very proper. The auctioneer 
is the agent of the vendor, and the aſſent of both parties is neceſ- 
ſary to make the contract binding; that is fignified on the part 
of the ſeller by knocking down the hammer, which was not done 
here till the defendant had retracted. An auction is not-unaptly 
called locus penitentie. Every bidding is nothing more than an 
offer on one fide, which is not binding on either ſide till it is 
aſſented to, But according to what is now contended for, one 
party would be bound by the offer, and the other not, which can 


never be allowed. 
| Rule refuſed. 


(«) 3 Bury. 2927. 
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1789. | 
Srrhrday, The KING againſt The . Juſtices of the North Riding 
May ad. of YOKKSHIRE, 


The quarter 1 was a rule calling on the defendants to ſhew cauſe 
ee — why a mandamus ſhould not iſſur, directing them to receive, 


to receive, hear, and determine, an appeal of the inhabitants of the townſhip 
= — of Gate Helmſley, againſt an order of two juſtices for the re. 
— — moval of a widow and ſour children from the townſhip of 
an order of Strenſall to Gate Heln:fley, both in the North Riding of Yorl. 
— 3 ſhire. The order was made on the 26th November laſt, and 
nk executed on the 28th. It appeared that the appellants attended 
the appel- the next quarter ſeikons, held on 13th January lait, and moved 
—.— the court for leave % lodge the appeal and to reſpite the hearing 
time to thereof to the then next quarter ſeſſions. The followiry entry 
Cad ne was made by the quarter ſeſſions : “ Foraſmuch as it appears 10 
= Tang ror « this Court, that there has been ſuſſicient time ſince the removal 
t> the re- © of the paupers for the appellants to give notice and come pre- 
e pared to try this appeal at this fefhons, and no cauſe ſhewn 
& why they did not proceed accordingly, it is ordered that the 
« motion fer lodging the ſame, and reſpiting the hearing to the nixt 
« quarter Pont, be rejected.” 

Law, againſt the rule, inſiſted that the motion at the ſeſſions 
was in effect a conditional motion, to enter the appeal only in 
caſe the ſeſſions would agree to adjourn it. The clauſe in the 
9 Ges. 1. c. 7. J g. which requires that the juſtices ſhall adjoum 
the appeal, unleſs reaſonable notice has been given, was intro- 
duced in favour or the reſpondents; but it was not intended to 
permit the appellants to take advantage of their own laches m 
not giving rcaſonable notice, or to delay the hearing of the ap- 
peal to the prejudice of the reſpondents. Otherwiſe it would be 
enabling the appellants to take advantage of their own wrong; 
and it would enlarge the time of appealing to the ſecond ſeſſions. 
The magiſtrates at the ſeſſions are by the expreſs words of the 
ſtatute to judge of the reaſonableneſs of the time of notice, and 
here they have exerciſed their judgment, 

Chambre, in ſupport of the rule. It was not diſcretionary 
in the juſtices at the ſeſſions to permit the parties to appeal; the 
ſtatute is compulſory on them; ſo alſo is the ſtatute 9 C. . 


compulſory 
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compulſory (a) as to adjourning the hearing if reaſonable notice 
be not given. This bas been fo decided in ſeveral cafes (6), 
And though it was perhaps irregular to make the motion to re- 
ſpite the hearing before the anpeal was entered, yet at any rate 
the juſtices were not warranted in refuſing to receive the ap- 

peal. But 
I Court were of opinion that the juſtices had not acted 
wrong; for the motion was in effect to adjourn the appeal, 
And it was evidently the intention of the parties not to enter 
the appeal, unleſs the Court would adjourn it. The juſtices 
are to judge of the reaſonableneſs of the time; and in ſome 
counties they eſtabliſh a rule regulating the time of notice, 
Here it appears that the order of removal was executed on the 
28th of November, ſo that there was ſufficient time for the 
appellants to give notice, and to come prepared to try it; and 
the juſtices, who are to judge of this, thought ſo. 
Rule diſcharged (c). 


) 9 G. 1. 6. 7+ J 8. ſays, © if it ſhall appear to them [the juſtices at the ſeſ- 
« fons | that reaſonable time of notice was not given, then they fo2// 2 journ t ne 
« {aid appeal to the next quarter icfſions, and then and there finally lear and deter- 
« mine the ſame.” 

% Dagl. 182, 3. Cald. 283. 

(e) Vid. R. v. The Juſtices of Herefordſhire, peſt. 504-3 and R. y The Juſtices 
of Derbyſhire, poſt. 4 vol. 488. f 


Reap againſt Ann BROOKMAN. 


11 Avowry—ſtating, that one James Brookman 
being ſeiſed in ſee of the premiſes, c. in March 1697, 
by will (iter alia) deviſed them to his wife for life, remainder 
to his ſon John Brookman, and charged them with an annuity of 
30 J. to his ſon Thomas Brookman, with power of diſtreſs. The 
defendant deduced her title under a ſettlement made in 1757, 
upon her marriage with Thomas Bron man, fince deceaſed, and 
acknowledged the taking as a diſtreſs for arrears of the annuity. 
To this avowry there were ſeveral pleas in bar; but the 
fourth was the only one upon which any queſtion aroſe ; and 
that ſtated, that “ T. Breabman in his lifetime, and before the 
* making of the indenture in 1757, by his certain deed of releaſe 
* then and there made, and ſealed with his ſeal, and which ſaid 
« deed is bft and deſtreyed by time and accident, for the conſider- 
* ztions therein mentioned, did releaſc, acquit, and diſcharge the 
* laid John Broal man, his heirs and afſigns for ever, of and from 


L 4 ic the 


151 


1789. 
—ͤ̃ — — 
The Kid a 


agan 
1 ee 
of the North 
Ri-ting of 
Yor K- 
su iR, 


W. aneſday, 
May eth. 


A deed may 
be ple ade. 
as loft e 
and accident, 
w.thout 
proferts 


152 
1789. 


READ 
aganſt 
Bx 00x - 
MAN, 


CASES in EASTER TERM 


te the payment of the ſaid annuity or yearly rent,” He. To this 
there was a demurrer, alleging for cauſe that the plaintif 
had not brought the ſaid ſuppoled deed of releaſe into Court; 
and becauſe the defendant, in the manner the ſuppoſed deed of 
releaſe is above pleaded, cannot have oyer of it, ſo that ſhe 
might know whether it is or is not the deed of T. Brokman; 
and becauſe it does not appear by the plea whether the ſuppoſed 
deed of releaſe is actually deſtroyed, or whether it doth not till 
exiſt, and is only loſt or miſlaid. 

Gibbs, in ſupport of the demurrer, inſiſted that the plea in bar 
was bad for want of a preſert. The general rule appears from 
Co. Litt. 35. b. and 10 Co. 92. a. to be that a perſon who pleads 
a deed from which he claims benefit ſhall bring it into court; 
and the reaſons given are that the Court may ſee that the wordt 
be ſufficient in law ; that the deed be not razed or interlined in 
material places; and whether it be made on any condition, or 
with power of revocation. The only two allowed exceptions 
are either where the deed has been pleaded in ſome other court, 
where it remains and may be reſorted to; or where it is in the 
poſſeſſion of the adverſe party. JW ymart's caſe, 5 Co. 74. b. 75. 4. 
Now that which is ſet up as an excuſe here does not fall within 
either of thoſe exceptions; and if ſuch a plea could be ſupport- 
ed, all the inconveniences ſuggeſted by Lord Coke in Leyfield's 
caſe would enſue, He ſeems indeed to allow that in the caſe of 
a loſs by fire, which is an extreme neceſſity, the non- production 
of the deed might be ſufficiently accounted for before a jury on 
the general iſſue : but he adds that in ſuch caſe in piending the 
party ought to ſhew forth the deed to the Court, otherwiſe his 
plea will be inſufficient, And even admitting that to be a 
ſuſſicient excuſe, it is a ſtronger caſe than the preſent, which 
is pleaded too generally; for it is only ſtated that the deed 
was loſt by time and accident; whereas at any rate the manner of 
the loſs ſhould alſo have been ſhewn to the Court, that they 
might judge whether it was ſufficient to take the caſe out of the 
general rule. If this pleading be ſufficient, no cale can exiſt 
where the deed being miſſing it would not be a ſufficient excuſe 
for the non- production of it, unleſs the other party could prove 
that his adverſary himſelf had deſtroyed it; and in no cak 
would a deed be forth-coming, where it contained any condi- 
tion or power of revocation, Subſequent caſes have alſo re- 
cognizcd the general rule above mentioned by Lord Cote, - 
ticularly 
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ticularly thoſe of Sere/by v. Sparrezo (a), and Whitfield v. Fauſ- 1789, 
ft (b); in the latter of which, Lord Hardwicke was clearly ofy 


opinion that ſuch a plea could not be ſupported : and he ſaid that — 
there was no book caſe, printed entry, or even modern autho—-— BSOE 
rity, where that had been eſtabliſn d to be good pleading. Be» 


ſides, the very practice of applying to the Court of Chancery 
for relief in ſuch caſes is a ſtrong corroborating argument to 
ſhew that it cannot be pleaded at law without profert. 

Chambre, contra. By law a deed may be preſumed in many 
caſes, which has certainly no exiſtence in fact at the time: and 
if the law will acknowledge a title founded on ſuch a preſump- 
tion, it will not require an impoſſibility, viz. the production 
of the deed to the Court. The general rule, requiring pro- 
fert of a deed pleaded, cannot be denied; but there are excep- 
tions to that rule which ariſe from neceſſity. One of the al- 
lowed exceptions is where a deed has been pleaded and remains 
in another court; and the reaſon given is, not becauſe it may be 
reſorted to there, but, becauſe le non cogit ad impoſſibilia ; 
which applies equally to the preſent caſe. Another exception 
is where the deed is in the hands of the oppoſite party, or is 
deſtroyed by him: this latter was decided in the caſe of Totti 
v. Neſbit (e); there application was made to the Court to diſ- 


penſe 

{a) 2 Stra. 1186. NoteThis appears to have been the opinion of the whole 
Court in the printed report here referred to: but in a MSS. note of Mr. Shapleigh's, 
Lord Ch. ;. Lee is made toſay, ** The only thing that can be dene is by belping the plain 
tiff in bis manner of declaring ; but as this declaration is at preſent I via. where the 
* plaintiff nad made a prefert of the deed] I am in great doubt whether it is in the 
power ot the Court to deny this oyer which the defendant had a right to.” In 
the ſame note indeed Wright J. ſays, ** the plaintiff could not declare without a 
« profert.” And tueſe were the only two judges wuo delivered any opinion. 

(5) V. 297. 

(e) Torty v. Neſbitt. Tr. 24 Geo. 3. B. R. 

Fectuam moved for a rule to ſhew cauſe why the defendant ſhould not wave his 
demand oi eyer aud plead. Ti is wa, an action on a bond The plaintiff had be- 
fore filed a nul in the Exchequer for a diſcovery, and the defendant in his anſwer ad- 
4 mitted t..at ne uad ex. euted ſugh a bond, and that he had d. ſtroyed it. 

Buller, |. Y ou have deelated watha prefert ; and after that the Court cannot ſay 
that che defendant ſhall not nove er. You ſhould have declared that the bond 
Was aeitroyed, and then it would have appeared on the record that the defendant 
Was not entitled to ert All we can do for you is to order that the production of a 
copy ſhall be yer. 

But cue pla. nt. ff having no copy of the bond, and only the ſubſtance of it being 
ſtated in the bill in tac Exchequer, Peckham obtained a rule to ſhew cauſe why tho 
declaration ſhould not be amended. 

Marron v. ATxixgow. £.27 C. 3. B. R. 

A rule had been obtained to ſhew cauſe why giving cyer of a copy of the bond 
ſhould ngt be deemed good compliance with the defendant's demand of oyer of the 
bond. The ſacts which induced this rule were theſe ; ſeveral actions having been 
lepeneing between theſe parties, they were referred to an arbitrator, who awarded 

that 
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penſe with cyer after the party had pleaded the deed with py. 


—— fert; but the Court ſaid that the motion was ſhaped wrongly, 
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for the deed ought to have been pleaded according to the fad 
of the caſe, without profert ; and they gave leave to amend 
accordingly. Neither does the law require profert to be made 
where it would be manifeitly inconvenient, as where a ſtranger 
to a deed pleads it. 10 Co. 93. 6. No caſe has expreſsly decided 
the preſent queſtion: the only authority on that head is Leyfielg's 
cale (a); but that was not the principal point in the caſe, and it 
is not noticed by any other cotemporary reporter; and is proba- 
bly only Lord Cole's own reaſoning, which too is contradicted by 
himſelf in another part, where he ſays that the jury may find 
the deed without its being produced to them in evidence, Now 
it is a general rule that, though in ſome caſes ſpecial matter 
may be given in evidence under the general iſſue, yet only 
ſuch matters can be given in evidence, as in other forms of action 
might be put upon the record, Otherwiſe this abſurdity would 
follow, that if treſpaſs were brought againſt the owner of a leaſe. 
hold eſtate, who claimed a right of way, for exerciſing that right, 
as he muſt juſtify under deeds, fome of which might be loſt, 
judgment muſt be given againſt him : whereas if the ſame per. 
ſon were to bring an action on the caſe for obſtructing that way, 
thoſe deeds which were loſt might be preſumed from uninter- 
rupted enjoyment, and he would be entitled to recover damages, 


— — —— —— 


that the bond in queſtion ſhould be delivered up to the deſendant to be cancelled, 
The bond was accordingly delivered up, and cancelled, the plaintiff's attorney keep- 
ing only a copy: and the award was atterwards ſet aſide for partiality. 

Lowndes now ſhewed cauſc, and obſerved that the plaintiff had miſtaken his 
remedy, and that the effect of this motion, it it were granted, would be error upon 
the record, if the defendant were to plead that oyer of the copy only had been 
granted by rule of Court, which would be equivalent to denial of oger. That art 
various ways in which the plaintiff might have proceeded ; he might have applied 
to the Court to have the bond itſelf delivered up; he might have obtained relief ip 
equity ; he might have declared upon the hond as being in the pofſefſion of the de- 
ſendant; or he might have ſtated the fat on the record with reſpect to cancelling 
the bond. But, as he has choſen to make a profert in Court, oyer of the bond on 
which he has declared cannot be diſpenſed witn. There is no inſtance of ſuch a 
rule having been granted, but there are ſeveral in which it has been refuſed, 1 Med. 
266. 2 Stra. 1186. 1 Wilſ. 16. S. C. 

S. Here in ſupport of the rule cited Seund g. and Totty v Neſbitt, Tr. 
24 C. 3. B. R. to ſhew that the preſent application was not unprecedented. 

Aſphurſt, Þ.—1 do not ſay that this Court cannot in any inſtance grant ſuch an ap- 
plication as the preſert; but the better way will be for the plaintiff to amend his 
declaration, and ſtate the circumſtances to excuſe the proferr. ' As there js another 
way open, there is no reaſon why it ſhould not be taken. And afterwards the 
Court granted a rule to ſhew cauſe why the bond ſhould not be delivered up, and 
why tne act ndant ſhould not pay the coſts of both the applications; becauſe, oa 
tne award bcing ſet aſide, the defendant ouglit to have returned the bond. 


(a) 10 Co, 92. 4. 
10 Ce, 92. 4 85 
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go that the ſame perſon, on the ſame queſtion of right, aſcer- 
tained by the ſame medium of proof, mult neceſſarily fail in the 
character of a defendant, though he would be entitled to ſue- 
ceed in that of a plaintiff. The doQtrine contended for by the 
defendant is ſtrongly confirmed by all the precedents of plead- 
ing in modern times (a), though there are no printed precedents 
to that effect in the old books. The caſe of Sore/by v. Sparrozu (6) 
does not affect the preſent queſtion; for there the party had 
mae a profert of the deed, after which the Court ſaid, they 
coul not diſpenſe with yer. In Bedle v. Beard (c), where it 
was objected that an advowſon did not paſs by the king's grant 
of a manor cum pertinentibus, it appearing that there had been 
an ancient poſſeſhon in the grantee and thoſe who claimed under 
him, the Court ſaid that they would intend in reſpect of the 
ancient and continual poſſeſſion that there was a lawful grant of 
the king : for records and letters patent, and other writings, 
either conſume, or are loſt or embezzled; and God forbid 
that ancient grants and acts ſhould be drawn in queſtion, although 
they cannot be ſhewn, which at firſt were neceſſary to the per 
fection of the thing. Then it is objected, that the manner in 
which this deed was loſt is not ſet forth; but that was impoſſible, 
becauſe it was not known to the party. And as to the poſſibi- 
lity of fraud by the party himſelf deſtroying the deed, that is 
anſwered by ſaying that his adverſary may have a diſcovery in 
equity: put the Court are not called upon now to determine by 
what fort of evidence the plea may be ſupported, but whether 
any evidence is ſulſicient. 
Silbe, in reply. It being admitted that there is no expreſs 
authority upon the point, it is more fit that this caſe ſhould be 
determined upon the ſeveral difa which have been mentioned, 
than upon any modern practice in pleading which has crept in 
ſub filentio, It is clear that the law was otherwiſe underſtood 
from the time of Lord Cole down to that of Lord Hardwick. 
And as to the abſurdity which has been pointed out, of allowing 
evidence to be given of a loſt deed on the general iſſue before a 
Jury, and not allowing it to be pleaded ; the ſame inconſiſtency 
exiſted in Lord Cole's time, and has ever been conſidered as ſuch, 
without thereby ſhaking the law. 
Lord Kenyon, Ch. J.— The queſtion, which is raiſed by this 
demurrer, muſt be admitted on all hands to be inter apices juris. 


(a) Nota, It was admitted, both on the Bench and at the Bar, that ſuch had been 
the modern practice for many years paſt. (5) 2 Sr. 1186. le) 12 Rep. 3. 


155 


Rray 
again 
Bx ok. 
MAN. 


I 
' 
ö 
| 
| 
| 
4 
N 
i 


- > * ** A . — 
. —— 
— 6 


_ - — IF 6 = * ** * 
> *% = * 1 1 * ** . 8 9 
- — * ⏑ ER 24, = WA; $a — mths + — 
bong . . — TIF >... 
6 — ” p 2 © 


7 3 
=» IL" — 
— * _ 


— — — 1323 
— 


— 21 
— 


"Ns 
wt re oe LS 


5 * > 2 2 * Y 
* _— _—_— — * 
yore — 1 — 7 — 4 ro" o - | \ 
— — 2 — ne es. 2 2 — * 
1 Y * _ 
1 * ., _ 


— K 


* 
> — *- — 
L : — Millage He — 1 — 
7 _— — > > — * 
— C 
- LIST G 


- — 5 - ”- 
ua po. 
5 - 
— — 
— — 


r 2 e — —_— 
= * 


736 


1789. 


Rr A 
againſt 
BA OO 
AN. 


CASES ix EASTER TERM 


If the objection could prevail it would be, not becauſe it is buits 
on grounds of reaſon, but becauſe % lex ſcripta eff, And then, 
however unreaſonable we might think it, we ſhould not be war. 
ranted in trampling on a ſeries of decided caſes to overturn it, 
But it does ſeem to militatc againſt every idea of reaſon and juf. 
tice to ſay that, becauſe decds, which are in their nature periſh. 
able, cannot always be preſerved, a party who is to derive a bene. 
fit or title under them ſhall be bereaved of that title in the event 
of their being loſt. The queſtion then is, whether a perſon, 
who claims a benefit under a releaſe, ſhall be permitted to allege 
in pleading that ſuch a deed exiſted, after it is loft. There is no 
doubt but that on the trial of a cauſe, depending on the fact of 
exiſtence of ſuch a deed, every proper ſuſpicion will be enter. 
tained, A mere excuſe hatched for the purpoſe will not be con- 
fidered a ſufficient apology for not producing the deed, nor in- 
deed any excuſe but ſuch as the urgency and juſtice of the cafe 
will warrant. In the argument one poſition was Jaid down by 
the defendant's counſel broader than the law will admit, namely, 
that in all caſes, except two, wherever a party claims under a 
deed in the courſe of pleading, he muſt bring it into Court, 
But that is not ſo; it is not neceſſary in the caſe of conveyances 
operating under the ſtatute of Uſes z and yet thoſe conveyances 
affect more than gg parts ont of an 100 of the real property of 
this country. 80 in another ſpecies of conveyance, by feoff- 
ment : though the ſtatute of Frauds requires that livery ſhall be 
accompanied by an inſtrument in writing, there the party is not 
bound to make a profert of the deed ; though it is neceſſary in 
evidence to ſhew it, or ſomething in lieu of it. It was ſaid in 
the argument that the ſtrict rule would not be attended with 
hardſhip, as the party had a remedy in a Court of Equity. Now 
it is not a verypleaſant thing for a Court of Law to ſay, that they 
cannot adminiſter juſtice on legal titles becauſe they are fettered 
with certains forms. But ſuppoſe ſuch an application were made 
to a Court of Equity in order to get rid of the profert of a deed, 
that Court would enjoin the party not to take advantage of the 
non- production of it: but ſtill, if the ſact of the releaſe having 
exiſted were controverted, it would be ſent back again to a Court 
of Law to aſcertain that fact. Of all the authorities which have 
been cited, I did not feel the weight of any of them except that 
before Lord Hardwicke, who was certainly a great judge both in 
law and equity. But although I always look back to his autho- 


rity with the greateſt reſpect, yet I cannot but obſerve _ 
this 
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this caſe he only intimated his doubts, but did not give his ju- 1789. 
dicial opinion: he ſtated the queſtion to be then floating ſub - 
judice in a Court of Law; and therefore he ſaid he would relieve * 
che party in equity, becauſe it was doubtful whether the law — — 
would relieve him or not. And there are many other caſes in : 
which that Court holds the ſame doctrine, as in the caſe of pro- 
ceedings to recover legal demands againſt executors or admini- 
&rators : there, if a Court of Law cannot procure a diſcovery of 
aſſets, a Court of Equity will ſee juſtice done, and yet it is clear 

that a Court of Law might proceed on the fame ſubject matter 
therefore it is not to be inferred from a Court of Equity interfer - 

ing that it is not a legal demand. It feemed to be almoſt, though 

note quite, admitted in the courſe of the argument, that in caſes 

of extreme neceſſity, as where all a perſon's deeds were loſt, the 
production of a deed might be diſpenſed with: if fo, it is giving 

up the whole queſtion. For what is extreme neceſſity, if this 

be not ſuch where the deed is loſt ? ſince no human prudence can 
render deeds exiſting for ever. I ſhould have been glad to have 
found one direct authority on this point in later times, though 

L have not heard any anſwer to the caſe of Totty v. Ne/bitt. 
What was ſaid by the plaintiff's counſel, reſpeCting the caſe of a 
right of way, reminds me of a converſation which I had with 

the late Mr. J. Yates, at Hereford Aſſizes, on a caſe of Keymer v. 
Summers (a), which was an action upon the caſe for obſtructing 

a way: it appeared that on the trial there had been an ab- 
ſolute extinguiſhment of the right of way ſome years back, by 

the unity of poſſeſſion of the way and of the land through which 

the way led: but Yates, J. directed the jury to preſume a grant 
from a poſſeſſion of nearly 30 years. And to a queſtion put by 

me to that Judge, how the plaintiff could have pleaded that 
matter to an action of treſpaſs brought againſt him, he anſwered, 

that he might plead a non-exiſting grant, That was his opi- 
nion, and it is warranted by practice. For it is allowed that 
there are a variety of precedents to that effect, which would 
have compelled me in a caſe of ſuch neceſſity to ſay that thats 
which was ſuppoſed to be the old law, was founded on a miſtake, 

and that the law of the country has in modern times been better 
adapted to general convenience. I remember hearing a demurrer 
attempted to be argued in this court, becauſe the names of F. 

Die and R. Roe were not added to the declaration as pledges to 
proſecute; in ſupport of which it was ſaid that in all the old 


{a) Bull. N. P. 74 5 
books 
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books of entries there was no precedent to be found without 


—— them: but the Court over-ruled the demurrer, ſaying that it 
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ceaſed to be law when pledges ceaſed to be matter of ſubſtance. 
For theſe reaſons I am of opinion that the demurrer cannot be 
ſupported. 

ASHHURST, J.—If this demurrer had been warranted by z 
long feries of precedents, I ſhould have held myſelf bound by 
them : but that is not the caſe, and the ſenſe and reaſon of the 
thing, together with the eſtabliſhed praftice in modern times, 
militate ſtrongly againit it. It is admitted that deeds and 
grants may be preſumed from ufage, where they are neceſſary to 
the completion of the party's title. And I believe it has been 
held, on a queſtion reſpecting a right of advowſon, that aſter a 
long ſeries of preſentations even a grant from the Crown may 
be preſumed ; and that is the ſtrongeſt inſtance of a preſump- 
tion, becauſe all the grants from the Crown are matters of re- 
cord. And this may have come before the court on the plead- 
ings, becauſe in guare impedit there is no general iſſue, The. 
queſtion mult be brought before the court in ſome mode allow. 
ed; and if the party cannot plead a grant from the Crown with- 
out a profert, and the grant is loſt, his title would be alſo loſt ; 
therefore ex neceſſitate he muſt plead it as a non-exiſting grant, 
and chat it is loſt by time. No caſe has expreſsly determined 
that this demurrer can be ſupported ; and Dr. Leyjields caſe 
rather leayes an opening for a contrary determination. It fays 
that where a man's deeds and muniments are loſt by fire, profert 
of the deed pleaded may be diſpenſed with : the caſe of fire is 
only put by way of inſtance ;z for if the deed be deſtroyed by 
any other accident, it falls within the ſame reaſon. And that 
brings it to a matter of fact before the jury, whether there be 
or be not ſufficient evidence that the deed did exiſt ? The ad- 
verſe party may bring the matter into queſtion by pleading 
either that it is not his deed, or that it is not loſt ; and the party 
pleading it muſt give evidence to ſupport his allegation that the 
deed is deſtroyed by time and accident. Therefore no incon- 
venience can ariſe from this determination; whereas infinite 
hardſhip and inconvenience would enſue from a contrary deci- 
fion. With regard to the caſe in Yezey, Lord Hardwicke did not 
expreſsly determine this point. | 

BULLER, J.—For theſe laſt two hundred years it has been 
conſidered as clear law that grants, letters patent, and records, 
may be preſumed from length of time. It is ſo laid down in 


Lord Cale time, 12 Rep. 5. as undoubted law at that time 
ane 
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ind in modern times it has been adopted in it's fulleſt extent. 
The mayor of King flon upon Hull v. Horner, Cowp. 102. Powell 
„. Milbanke, ante 1 vol. 399 un. and the King v. the Archbiſhop 
of Canterbury (a); where Lee Ch. J. ſaid, here is an uninter- 
rupted uſage ſince 1278, and there cannot be a ſtronger pre- 
ſumption of a grant. So in Haſſelden v. Bradney (b), a jury 
may find a recovery on preſumption, So that there never ap- 
pears to have been any doubt on this point: and if we were to 
ſtop here, ic goes the full length of deciding the preſent queſtion. 
For it would be a ſtrange contradiction to ſay that the law al- 
lows a right, and yet precludes the party from taking the be- 
nzfit of it. Pleading is the formal mode of alleging that on 
the record which would be the ſupport or defence of the party 
on evidence. Now the law has faid that a graut may be pre- 
ſumed from length of uſage: then if a party were permitted 
to give evidence on the general iſſue in ſupport of that preſump- 
tion, and were refuſed the liberty to plead it, where pleading is 
neceſſary, it would be the groſſeſt contradiction. Whether the 
evidence in each particular caſe 1s a ſufficient foundation for 
ſuch a preſumption is a queſtion that does not ariſe upon plead- 
ing, but upon the trial of the iſſue afterwards. And in ſome 
caſes a rule has been laid down reſpeCting the length of time 
which ſhall be ſullicient to raiſe a preſumption. As in the caſe 
of Darwin v. Upton (e), where twenty years quiet and uninter- 
rupted poſſeſſion of ancient lights was deemed a ſufficient 
ground from which the jury might preſume a grant. I am 
clearly therefore of opinion that the ſame rule mult prevail whe- 
ther the defence be ſet up on the plea of the general iſſue or on 
a ſpecial plea: and none of the authorities which have been 
cited impeach this doctrine. This caſe has been very ingeni- 
oully argued by the defendant's counſel : but I differ from him 
in the concluſion which he draws from what is ſaid in Doctor 
Leyfield's caſe. Two exceptions to the general rule are there 
mentioned, that a deed cannot be pleaded without a proſert ; 
from whence he infers that no other exception can be allowed. 
But that is not ſo ; for the rule laid down by Lord Cate extends 
to all caſes of extreme neceſſity z thoſe which he mentions are 
only put as inſtances ; and wherever a ſimilar neceſſity exiſts, 
the ſame rule holds. And with reſpect to the caſe in Vezey, it 


(% Tr.11@ 12 Geo, 2. B. R. (b) Tr. 4 Geo. 3. C. B. 


%) Mich. 26 Geo. 3. B. R. on a motion for a new trial See alſo f v. Legt, 
arte 2 vol. 250. | h 
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is not an authority againſt this pleading. Lord Hardwicke he. 
gins with ſaying, that the loſs of a deed is not in all caſes 3 
ground for an application to equity for relief ; and then he ſays 
Courts of Law admit evidence of the loſs of a deed, provin 
tc the exiſtence of it, and the contents, juſt as a Court of Equity 
cc does.” That then is an admiſſion of this doctrine. Beſides 
it is to be remembered that the queſtion in that caſe was, whe. 
ther relief ſhould be given in equity, and therefore every thing 
which paſſed there muſt be underſtood as referable to that, 
Lord Hardwicke was merely aſſigning his reaſons for not turning 
the party round to ſeek his remedy in another court; and if the 
queſtion were only doubtful, that was ſufficient to retain it in 
a Court of Equity. And as to his obſervation, reſpeQing 
Lord King's having ſaid that, if a perſon pleaded a deed with x 
prefert, he would give relief on motion on an affidavit of its be. 
ing loſt, that “ he could not conceive what Lord King meant 
&« by it, for that would be a plain error on the record ;” with 
great deference I think thai Lord Hardwicke miſtook the mat- 
ter, by not conſidering the mode in which the Courts of Law 
give relief: for we have in many inſtances diſpenſed with the 
neceſſity of giving oyer, as where an original leaſe is loſt, and 
an application is made that a copy of the counterpart may be 
good oyer ; and if it be once ordered that a copy be deemed a 
compliance with the rule demanding cyer, no error can appear 
on the record, becauſe it does not there appear whether the 
oyer was given from the original deed or a copy. Then it wa 
ſaid, that the plaintiff was not without remedy, for that 3 
Court of Equity would give him relief. But that argument 
is no anſwer in a Court of Law, We are not to conſider what a 
Court of Equity in the plenitude of its power may do: the 
queſtion here is, whether in a Court of Law a party may not 
avail himſelf by pleading a deed of long ſtanding which is loſt. 
No authority is againſt this mode of pleading : but on the 
contrary it has the ſanction of modern practice, which in a caſe 
like this has great weight. And this does not admit of the au- 
ſwer which was given at the bar, that this was only the te- 
ſult of ſpeculations of gentlemen of the profeſſion in their private 
chambers on what might be done: for the pleadings are alway 
entered on the record, and copies are delivered to the adverſe 
parties, who are ever ready to take advantage of any defett. 
Now if this form of pleading has obtained for ſo many yeary 
and no objection has ever been made to it, it is a ſtrong atgu- 
| ment 
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ment to ſhew what the law is; for pleadings are always evidence 
of the law. But even without this argument, if a decd may be 
preſumed by a jury from length of uſage, it follows from neceſ- 
ſity that this plea ought to be allowed, 


| Gxo8E, ].—As my brothers have given fo ſtrong an opinion 


upon this queſtion, I cannot, without great and. ſerious dith- 
dence, hint a doubt on it: but it is my duty to exerciſe my own 


judgment, and to give my opinion ſuch as I have formed it, not 


being convinced by any of the arguments of the Court, The 
queſtion 1s whether a party, claiming under a deed, is not bound 
to make a profert of it in pleading, Ientirely agree with what 
was faid by my brother Ah, that, if this point has been 
ſettled by a long ſeries of authorities, we mult be bound by them : 
and I cannot help thinking that a long ſeries of authorities has 
been produced to prove that, in pleading, a party who wiſhes to 
avail himſelf of a deed muſt make a profert of it. And in addition 
to the authorities cited are other paſſages in Breke's Abridgement 
« Monftrans de Faits,” pl. 137. © Oyer de Records & de Faits,” 
5. 15. In looking into Doctor Leyfeld”s caſe there can be no doubt 
about the opinion which Lord Cote entertained of the law as it 
then ſtood and long before. He makes the diſtinction between a 
deed which is pleaded, and one which may be preſumed in evi- 
dence on the general iſſue : and this difference is recognized in 


other caſes, Lord Coke thought that in all caſes, except two, a a 


deed muſt be pleaded with a profert. There is alſo another 
authority to this effect in 1 Mad. 266. recognized in the cafe in 
Strange, It may be ſaid in anſwer to the laſt caſe that the deed 
was pleaded with a profert, and therefore cher could not be dif- 
penſed with : but the judgment and reaſoning clearly ſhew that 
the deed could not be pleaded without a profert. Then fol- 
lowed the caſe in Vezey, where Lord Hardwicke was of opinion 
that in a court of law profert of a deed pleaded was neceſſary. 
Therefore from the time of the year books, cited in Broke, to 
that of Lord Hardwicke, there is an uniform current of autho- 
rities that where a party pleads a deed he mult produce it. To 
be ſure if there were any authorities the other way to ſhew that 
theſe which I have mentioned are founded on inconvenience 
and error, I ſhould be glad to lean that way: but no one au- 
thority of that ſort has been produced ; and without ſuch an 
authority I cannot ſay that thoſe authorities ſhall not avail, or 


, that I can alter the law. As to the modern precedents which 


have been mentioned, I cannot decide that they have altered 
the law, they not having been brought into diſcuſſion in a 
Court of Law, For whatever deference 1 may have to the opi- 
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1789. nion of thoſe gentlemen of the profeſſion, who have drawn ſuch 


—— pleadings, they cannot outweigh the ſolemn deciſions of courts 


Rrav of juſtice. The contradiction ariſing from the ſame perſon ſuc. 
Bzoox- ceeding or not when in the character of plaintiff and defendant 
was pointedly put by the plaintiff's counſel : but in anſwer I can 
only ſay that the ſame inconſiſtency exiſted in Lord Cotes time, 
notwithſtanding which it was ſtill deemed to be law. However, 
for the ſake of general inconvenience, I am not ſorry that the 
reſt of the court are of a contrary opinion. 

Demurrer over: ruled (a) 
(a) Vid. 1 H. Bl. Rep. 255. 


wu aeg. Don on the Demiſe of TauRANT and Others againf 
8 es HrLLIER and Others. 


. — of a Hl ejetment was tried at the laſt Summer aſſizes for 
— Prong Stafford, before Lord Kenyon. The premiſes compriſed in 


copyhold the declaration were the freehold and copyhold eſtates of the 
eſtate as for - l 


feite!, pro late Sir Samuel Hellier, who died ſeiſed thereof on the 12th Cd 
— OY ber 1784, which were deviſcd by him to the defendant Hellier, by 


out a cuſ- will dated the 1oth Seprember 1784. A verdict was found for the 


tom.— 


Therefore defendants as to the freehold eſtates; but for the plaintiff as to the 
_ non of copyhold eſtates, ſubject to the opinion of this Court on the fol- 


a copyhold- Jowing caſe. The ſecond count in the declaration (under which 
ritance the alone the leſſors of the plaintiff claimed) was laid on the 25th 


lord, after yo ch 1788 on the demiſe of Benjamin Tarrant, Jobn Griffin 


three pro- 


—— Hodgſon, and Ann his wife, William Tutt, Ann Taylor, and Millan 
to come in Shepherd, for the term of ſeven years. The leſſors of the plaintif 


and be a- (except John Griffin Hodgſon who married Ann Hodg fon in 1784) 


mitted, 
ſeized the are the heirs at law of Sir Sammel Helliur. The copy hold eſtates in 


— nm queſtion are copyholds of inheritance, holden of the prebend 


— manor of Featherſtane by ſeveral and different rents. alan 


— it Pultney, eſq. is ſeiſed in fee of the ſaid manor, to which he became 
n fee to P . . . 
another, entitled in the year 1783. Sir Samuel Hellier by will deviſed to 
the Court 

conſidered it as an abſolute ſeizure, and conſtquently irregular, there being no cuſtom to warrant 
it; and being irregular as an abſolute ſcizure, it could not afterwards be ſet up by the lord a 
Seizure quouſque.— If one of ſeveral co-heirs of a copyholder be a feme covert at the time of the 
anceſtcr's death, and the lord ſeize the whole eſtate (in default of the heirs' not coming in to be 
admitted after three proclamations) without firſt appointing an attorney or guardian jor the feme 
covert, according to the requiſites of the g G. 1. c. 29. a ſeizure of the <vbole eſtate is irregulary 
though it be not known tothe lord that one of the heirs is a ſeme covert. A forfeiture by a Ce- 
pyholder's levying a fine may be waived by the lord.-A forfeiture of a copyhold eſtate can 
only be taken advantage of by him who is lord at the time of the forſeiture, except in thoſe caſes 
whete the act of forfeiture deſtroys the eſtate.— A fine levied by a copyholder, who continues in 
poſſeMion, is void as againſt the lord. Whether the lord's right oi entry for a fortciture is not der · 
ted aſter 20 years by the Statute of Limitations ? Quezre, | he 
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the defendant Hellier, and his heirs, all his copyhold and freehold 1789. 
eſtates after paying mortgages, debts, &c, No ſurrender was ——— 
made of the copyhold premifes to the uſe of Mr. SamuePs will. pt em. 
At a court leet with a court baron, holden in and for the manor _—_—_ 
| of Featherſtone, on the 27th October 1785, the Homage pre- * 
ſented the death of Sir S. Hellier; and an entry of a proclamation 
| on the rolls was made as follows: At this court public procla- 
mation was made the firſt time for the heir of Sir S. Hellier 
knight, deceaſed, to come into court, and be admitted tenant to 
all and ſingular the ſeveral meſſuages, tenements, cloſes, pieces 
or parcels of land, and premiſes, ſituate and being in Featherflone 
within the precinAts of this manor, whereof the ſaid Sir 
$. Hellier died ſeifed, or elſe the fame would be ſeized by the lord 
of the ſaid manor for want of a tenant ; but nobody came who 
ſhewed any title to the ſame : Therefore ſuch default and this 
firft proclamation are recorded.” Two other fimilar proclama- 
tions were made at two ſubſequent courts, &c. By an entry 
on the rolls of the manor of a ſmall court and court baron 
holden on the 14th January 1786, it appears as follows: “ At 
this court a precept was iflued by the ſteward of the manor, and 
delivered to William Bradſhaw bailiff, and officer of the manor, 
directing him to ſeize into the hands of the lord all and fingular 
the ſeveral copyhold meſſuages or tenements, lands, and premiſes, 
which are ſituate and being in Featherfone, within the precincts 
of the manor, of which Sir S. Hellier died ſeiſed; and to re- 
turn this precept at the next court, to be holden on Saturday 
the 4th day of February next.” By another entry on the rolls 
at a ſmall court and court baron holden on the 4th February 
1736, it appears as follows: * At this court V. Bradſhaw, 
bailiff of this manor, and officer of this court, returned the pre- 
cept, which iflued, and was delivered to him at the laſt court 
holden for this manor in every part obeyed and executed, to 
wit, that he had taken actual poſſeſſion of and ſeized into the hands 
of the lord of the manor all thoſe four ſeveral copyhold meſ- 
ſuages or tenements, with the lands, hereditaments, and pPTCy 
miles thereto belonging, ſituate, 6c. whereof the ſaid Sir 8. Hel 
lier died ſeiſed; as by the ſaid” precept he was commanded.” 
At a court holden 1oth April 1786, the lord of the manor gave, 
granted, and ſurrendered, the ſaid copyhold premiſes, (ſpecifi- 
cally naming each of the different eſtates,) to the defendant Hellier 
bir beirs and aſſigns for ever, according to the cuſtom of the ſaid 
Manor, to be holden of the lord of the ſaid manor, by the rents 
M2 and 
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and ſervices due, and of right accuſtomed. And he was at the 


w— — ſaid court admitted tenant, aud gave to the lord for ſuch his 


Dor dem. 
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HILILIIEX. 


admiſſion 6921. (although the ſum mentioned in the ſaid grant 
and admiſſion is only 346/7.) for a fine, and made his fealty, 
The leſſors of the plaintiff did not, nor did eicher of them, 
apply to the lord or his ſteward to be admitted to the copyhold 
premiſes until the 26th of July 1788 ; nor did they or either 
of them tender to the lord, or his ſteward, the relief due by the 
cuſtom of the manor upon the admiſſion of an heir at lay, 
claiming by deſcent ; which in the inſtance of the preſent eſtate 
was the ſum of 3s. 6d. By the cuſtom of the manor no fine 
is due to the lord upon the admiſſion of an heir at law, In the 
31ſt year of the reign of the late king, Sir S. Hellier levied a 
fine in his Majeſty's Court of Commen Pleas of ſeveral eſtate 
in Staffordſhire, which, from the deſcription of the premiſes in 
the deed to declare the uſes, comprehended both lis freehold 
and copyhold cſtates. 

This caſe was argued laſt Hilary Term by Lane for the plain- 
tiff and Plumer for the defendants ; and again, on this day, by 
Berber for the plaintiff, and Miles for the defendants. 

The arguments for the plaintiff may be reduced to theſe three 
points (a); 1ſt. That no abſolute forfeiture of the copyhold eſtate 
was incurred either by the fine levied in the 31 G. 2. ; or by the 
default in the heirs of Sir S. Hellier not coming in to be ad- 


| mitted 3 2dly. That the lord was not entitled to /e:ze quouſque, 


becauſe one of the co-heirs was a feme covert; and the ſtat, 
9 Geo. 1. c. 29, which protects her intereſt, equally protected 
the others; and zdly, Even if the lord were entitled to ſeize til 
the heirs came in, that as the lord had proceeded as for an ahl 
forfeiture, his entry could not be converted into a ſeizure quouſque 
With reſpect to the firſt : It does not follow that, becauſe the 
defcription of the premiſes in the deed to declare the uſes of 
the ſine was ſufficiently comprehenſive to include the copy 
holds as well as the freeholds, the former were intended to pals 
by the fine; and as this is the caſe of a forfeiture, the fine may 
be applied to the latter only. But even if the fine did include 
the copyholds, as it was levied in 1758, the preſent lord could 


(a) On the firſt argument it was objected that it was not proved that the leds 
— bailiiff had in point of ſact ſeized ; that the proclamations did not enumerat? te 
alu eſtates, of which the — died ſeiſed, 1 Lew, 63; and that the proch- 
nato Were only proved by the entry in the court rolls, whereas they ſhould have 
been proved wir; v, i Keb. 287, But the Court did not think that there was 07 
force in either ot the obj2Rivns, and they were abandoned on the ſecond argument. 


14 


not 
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not take adyantage of it, ſince he did not become entitled to the 
manor till 1783: And © none can take benefit of a forfeiture 
« hut he that is lord of the manor at the time of the forfeiture ;” 
C4. Cop. ,. 60. Now it is ſtated that Sir S. Helher died ſerſed 
in 1784, which he could not have done, if the lord had availed 
himſelf of the forfeiture. A perſon who becomes lord after a 
forfeiture accrued, and accepts rent from the tenant, ſhall not 
take advantage of the forfeiture. 1 Bul/tr. 190. The accept- 
ance of rent operates as a waiver of the forfeiture. Garrard v. 
Lifter, 1 Keb. 15. Then here, as the lord at the time of the 
forfeiture did not feize, it ſhall be preſumed that he received 
rent of the tenant, and accepted him as his tenant. Beſides, 
the preſent lord proceeded pro defectu tenentis, and not pro 
delifo, Neither did any forfeiture accrue by the heirs not 
coming in; for though the lord may /eize guor/que, he cannot 
enter as for a forfeiture, if the heirs do not come in, without a 
ſpecial cuſtom ; and here no ſuch cuſtom exiſts. Lord Saliſburys 
caſe, 1 Lev. 63. 1 Keb. 287. 8. C. King v. Dilliflen, Salk. 
386. and 3 Mod. 221. Co. Cop. /. 57. Sir R. Lechford's cafe, 
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8 Co. 99. Underhill v. Kelſey, Cro. Fac. 226. and Titus v. 


Perkins, Skin. 250. Secondly, the 9 G. 1. c. 29. / 5. ex- 
preſsly declares that no feme covert ſhall forfeit any copyhold 
for neglect or refuſal to come to be admitted, Sc.; and the other 
parts of the act point out the mode to be purſued by the lord. 
Then as the ſtatute protected the intereſt of one of the co-heirs, 
it muſt extend to them all: for ſeveral parceners make but one 
heir in law, though they have ſeveral inheritances among them- 
ſelyes, Co. Lit. 163. 6. And the lord ſhall rather Joſe the 
fruits of his tenure, than that the eſtate ſhall be conſidered as 
deviſable, 3 Leon. 13. In Roe v. Hutton (a) where a copyhold 
waz deviſed to fix perſons in truſt, and one offered to pay his pro- 
portion of the fine, which the lord refuſed unleſs he would pay 
the whole for the fix, it was held that the lord ſhould have ad- 
mitted that one, and that he could not ſeize qreou/quz. [Lord 


Kenyon, C. J. obſerved that they were joint-tenants, and took per 


my & per tout but here they took only as parceners. That 


one of ſeveral joint-tenants ſupplies the whole tenure to the lord; 


but that it is otherwiſe in the caſe of parceners.] But in the 
caſe of a forfeiture the poſſeſſion of one parcener 1s ſufficient. 
In Boſpele v. Lorg (b) where a ſurrender was made to the uſe of 
A. for life, remainder to B. in fee, and A. did not come in after 


(a) 2 Wil, 162. (5) N. 3, 
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three proclamations, (there being a cuſtom that the lord ſhoul4 
take as forfeited if the heirs did not come in,) it was held 
that the eſtate in remainder was not forfeited, and that the 
lord ſhould not have it on the default of the tenant for life, In 
this caſe therefore there could not be a ſeizure for any part, 
certainly not for the whole, and the ſeizure of the whole is irre- 
gular. But, thirdly, even if the lord were entitled to ſeize quay. 
gue, yet here he has proceeded as for an abſolute forfeiture, which 
is erroneous. Seizure by the lord is a ſummary mode of pro- 
ceeding, analogous in its effect to a judgment and execution in 
2 Court of Law. If the lord's proceedings had been ſtated on 
record, and it appeared that he was entitled only to a limited 
or qualified eſtate, and the judgment was that he ſhould take 2 
fee-ſimple, ſuch a judgment would be clearly erroneous, 80 
here as the lord was, at the moſt, entitled only to ſeize quouſque, 
and he has ſeized ab/o/utely, as appears not only from the ſcizure 
at the time, but alſo from his ſubſequent grant of it in fee, 
it is erroneous. And as a formal judgment in a Court of Lay 
would be reverſed on error, this ſeizure muſt be now annulled; 
fince the lord cannot entitle himſelf by a ſummary mode to 2 
greater eſtate than he could have recovered by a regular judg- 
ment. As the ſeizure is an entire proceeding, any irregularity 
will avoid the whole. Forfeitures are odious in the law, 
and the law will take hold of any circumſtance to avoid them 
in favor of the heir at law. 1 Ro. Abr. 568. Now if the pro- 
ceedings be incorrect, the heir at law is entitled to recover with- 
out admittance, 1 Leon. 100. The admiffion gives no right: 
and before admittance the heir has a complete title againſt all 
the world, but the lord, R. v. Rennett, ante 2 vol. 198. Beſides 
an application to the lord to be admitted would have been 
nugatory, for he had already admitted another tenant. 

For the defendants it was inſiſted, 1ſt, That an abſolute for- 
feiture was incurred by the fine levied in the late reign, which 
could not be done away by any ſubſequent act; and, 2dly, That 
the lord had a right to ſeize guouſgue till the heirs came in to 
be admitted, notwithſtanding the 9 Geo. 1. c. 29. As to the 
firſt; the caſe expreſsly finds that the deed to declare the uſes 
of the fine comprehended the copyholds z and the court wil 
not intend that the fine itſelf did not. Then by levying tie 
fine, an abſolute incurable forfeiture was incurred. If a cop): 
« holder levy a fine, make a feoffment, or ſuffer a common lc: 


© covery, which deſtroys the eſtate, no acceptance of —_ 
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« done by the lord, ſhall be available to make the eſtate again 
« good,” Supp. to Co. Cop. J. 11. And in Freem. 516, 7. and 
Lutw, 803. Treby, C. J. took a diſtinction between fortcit- 
ures (ſuch as thoſe incurred by levying a fine, Wc.) which can- 
not be waived, and thoſe which can, as by making a leaſe for 

ears, or committing waſte. 'The latter, he ſays, * are at the elec- 
« tion of the lord, and may be waived by acceptance of rent, &c, 
« but in the other caſe no act of the lord can purge the forfeiture, 
« becauſe in the caſe of a fine, Cc. the copyhold is utterly ex- 
« tinguiſhed.” Neither is any preſentment neceſſary to entitle 
the lord to a forfeiture ; for preſentment. is only notice to the 
lord of the forfeiture; Latch. 227. Godb. 17. And this is not 
anſwered by the finding of the jury that Sir S. Hellier died ſeiſed, 
for they only found the fact, but not the law; they did not 
mean to ſay that he died actually ſeiſed as rightful owner. With 
reſpect to the ſecond point : it is not neceſſary to contend that 
an abſolute forfeiture was incurred by the heirs not coming in, 
or to deny the caſes cited on that head; becauſe they all prove 
that, without any particular cuſtom, if the heir do not come in 
after three proclamations, the lord has a right to ſeize the copy- 
hold eſtate qguorſque; and that © guouſque” means till the te- 
nant comes in to be admitted, Here the heirs had not come in 
to be admitted at the time of the demiſe laid in the declaration, 
and conſequently have no title to recover in this ejectment; 
whatever right they may have after they have eſtabliſhed their 
claim at the lord's court. The lord had a right to ſeize for want 
of a tenant, t Lev. 63. 1 Leon. 100. The lord's right of 
ſeizure till the heirs come in to be admitted is analogous to the 
right of the crown to ſeize franchiſes till the party enter an ap- 
pearance. It is diſtinguiſhable from every idea of forfeiture, 
and may exiſt where no forfeiture can take place. And here 
it does not appear that the lord ſeized as forfeited ; but only 
that the bailiff ſeized into the hands of the lord. The caſes cited, 
which ſhew that without admittance the heir has a complete 
title, make an exception, which ſhews it not to be applicable 
to the preſent caſe : for they prove that againſt the /ord he has 
no title without admittance ; and this muſt be conſidered as a 
queſtion between the heirs and the lord ; for the defendants are 
his grantees. The act of the 9 Geo. 1. c. 29. does not apply 
to the preſent caſe. That was paſſed only to prevent ab/e/ute 
forfeitures for not paying fines, and cannot therefore be applied to 
the preſent caſe z aud here it is ſufficient to ſay that a right to 
M 4 | ſeize 
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ſeize quouſue will defeat the preſent ejectment. Now the lord 
had undoubtedly a right to take the eſtate in the nature of 2 
diſtreſs till appearance at his court. Neither could the lord 
appoint a guardian or attorney for the feme covert, (as is drected 
by the ſtatute in certain caſes,) for he had no means of knowing 
that one of the co-heirs of Sir S. Hellier was a feme covert; and 
the act ſeems to have provided only for the caſe where the feme 
covert or infant was known to the lord, In Underhill v. 
Kelſry (a), where it became a queſtion whether the heir c the 
laſt tenant, beyond ſeas at the time of the anceſtor's death, for. 
icited if he did not come in to be admitted after three proclama- 
tions, three of the judges admitted that at all events the lord 
had a right to ſeize in the interim, though he could not ſeize 
abſelutely as forfeited, So in Cocke v. Lees (by the court agreed 
« that one faying he would come if the lord had a court, other. 
* wile not, is no forfeiture : but the lord on ſuch reſuſal might 
« ſeize qucæuſque. Then, under this act, though no forfeiture 
could be incurred by a feme covert not coming in to be admitted, 
yet the lord has a right to enter in the mean time. But even 
allowing that the intereſt of the feme covert was protected by the 
ſtatute, it did not protect the other co-heirs. The ſtatute re- 
lates to the per/onal diſability of the tenant 3 on which account 
only he is protected; but to extend it to other parceners not 
under any difability would be to protect perſons not within the 
reaſon of the ſtatute. The object of the act is as well to ſecure 
the payment of the fine to the lord, as to protect the eſtates of 
tenants under perſonal diſabilities. The caſe in Wilfon was that 
of point-tenants, and thereſore not applicable to the caſe of ©- 
parcenert. In the caſe of joint-terants the claim of one is 
the claim of all; in that caſe there was an actual appearance by 
one, and the right of the lord did not attach. In Maſe v. 
Pretty (c), Lord Hobart ſaid “ When one jint-tenant releaſes 
« to another, he is in by the firſt conveyance ; for the admittance 
* of one is the admittance of every of them.” But each parcener 
has really but title to a certain portion of the land, and is not 
(as in cafe of joint-tenancy) ſeiſed per my & per tout, Co. Lit 
164. Each parcener ſhould be admitted to his undivided part, 
But if the ſtatute protects the intereſt of the feme covert in this 
caſe, it operates as a legal ſeverance of her right; otherwiſe 
though the other five refuſed to be admitted, the lord could 
take no advantage of it. And the conſequence of the feme 


(a) Cro. Fac. 226. (2) Cited in 1 Keb. 27. (c) Wircb. 3 
covert 
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covert being protected 1s, that ſhe alone would haye a right to 
recover her ſixth part: then the plaintiff ought to have ſo de- 
clared: but there is no count in the declaration adapted to ſuch 
a claim. He has declared on a joint-demiſe by the fix, and in 
order to entitle himſelf to recover, he muſt prove a joint intereſt. 


Lord Kenyon, Ch. J.— When this caſe was argued in the 


laſt term, we defired a ſecond argument, not becauſe light was 
not thrown upon the ſubject by the firſt argument, but on ac- 
count of the novelty of the caſe, and becauſe we wiſhed to 
look into the authorities. And after conſideration we have no 
great difficulty in any of the points made, There is one cir- 
cumſtance in this caſe of great importance, and which almoſt 
decides the queſtion, namely, that Sir S. Hellier died ſeiſed of 
the eſtate in queſtion, on the 12th of Octaber 1784, leaving one 
of his co-heireſſes a feme covert. Now if this cafe were againſt 
the co-heirs, it muſt be admitted to be a caſe of the greateſt ſeve- 
rity ; though that would not warrant the Court in trampling on 
the rules of law: however it gives us ſome ſatisfaction to be 
able to decide in favour of the heirs agreeably with the rules of 
law. Some general rules muſt be admitted ; it is clear that a 
copyhold eſtate cannot paſs by will, unleſs there be a ſurrender 
to the uſe of that will; and it is equally clear that an heir at 
law may, before admittance to a copyhold eſtate, maintain an 
ejectment to aſſert his title, The caſe therefore here is primd 
facie in favour of the heirs at law, unleſs the defendants can 
ſhew ſome title under which they may hold adverſely againſt 
them; and being aware of the imbecillity of their own title un- 
der the will, they reſort to the ſuppoſed title of the lord of the 
manor, But whether he had a right to confer that title on the 
defendants depends on the points which have been made. The 
firſt point made is on the ſuppoſed forfeiture by reaſon of the 
heirs of Sir S. Hellier neglecting to come to the lord's court 
to de admitted as his tenants, and to ſatisfy the lord's claim 
of the fruits of his tenure. I cannot but obſerve that the 
intereſt of the lord of this manor was not very deeply con- 
cerned in the heirs not coming in to he admitted, becauſe it 
is ſtated that no fine was due on admiſſion ; the caſe does in- 
deed ſtate that he had a minute intereſt. namely, a relief of 
3%. 6d. but however ſmall this fruit of tenure was, the 
lord undoubtedly had a right to it, and to ſee by the inſpec- 
tion of his court rolls who were his tenants. But the leverity 
ol the law in theſe, as in all other, caſes of forfeiture, warrants 
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the Courts in taking care that there is the greateſt accuracy in 
the lord's proceeding. It is fo in the caſe of outlawry, ang 
all caſes of criminal proceedings. Several caſes were mentioned 
in the former argument, which ſhew that a general forfeiture 
of a copyhold eſtate, for not coming in to be admitted, does 
not accrue, unleſs there be a cuſtom to warrant it. In ſuch 
caſes the lord has only a right to enter into poſſeſſion to ſatisfy 
himſelf for the injury he ſuſtains for want of a tenant ; he can 
only retain the poſſeſſion guouſgue. It feemed almoſt, and 
would have been very properly, admitted in the argument, that 
if the lord, having a right to ſeize quouſgue, did ſeize abſeluteh, 
there was a defect in the ſeizure which vitiated the whole: but 
it was contended that there was no defect in the ſeizure, for that 
the Court might preſume, for any thing that appeared to the 
contrary, that the lord did only ſeize till a tenant came in to 
be admitted; and that omnia præſumuntur ſolemniter ee aft, 
But I think that ſufficient appears in the caſe to ſhew that the 
ſeizure was irregular. A ſeizure general and undefined myſt 
neceſſarily be a ſeizure of the whole property; if it were not, 
what other line could be drawn? So an entry upon an eſtate 
generally is an entry for the whole; and if it be for leſs, it ſhould 
be ſo defined at the time. The caſe however does not reſt on 
this obſervation ; for we collect from ſubſequent acts of the 
lord, which are unambiguous, what his idea was when he did 
ſeize : for he made an abſolute grant of the whole of this property 
to the defendant, his heirs and aſſigns for ever, taking a fine of 
692 J. on his admiſſion. Then I am bound to ſay that the lord 
entered as for an abſolute forfeiture And as this is a proceeding 
where the moſt {tri& regularity is neceſſary in all its parts, we 
are warranted in ſaying that here was no ſeizure binding on the 
parties, Another point was made, which, if ſuſtainable, would 
alſo give a right to the lord ; the ſuppoted forfeiture which ac- 
crued by reaſon of the fine levied in the thirty-firſt year of the 
late reign, the deed to declare the uſes of which, according to 
the caſe, comprehended the copyhold as well as freehold eſtates. 
How that fact was we are not ſufficiently appriſed: but I think 
that, if the deed to declare the uſes has not concluded the 
queſtion, we ought to infer that only the freehold property 
was included in the fine. This claim of the lord of the manor, 
and conſequently of the defendants who claim under him, de- 


pends on a clauſe in the eleventh ſection of the Supplement - 
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Ca. Copy. and on two caſes. I will obſerve in the firſt place, 1789. 

that this Supplement to the Copyholder is not Lord Cale's work ; ———— 

from whoſe hands it came I do not know; though I do not — wm 

mean to diſpute that part generally; but I think I can diſtin= again 
uiſh the ſection cited from the preſent caſe, The words are, 1 

« if a copyholder levy a fine, &c. in ſuch cafe no acceptance of 

« the rent, or act done by the lord, ſhall be available to make the 

« eſtate again good.” This is ſaid to be one of the caſes which 

cannot be made good by this act of the lord. I admit that the 

a(t of the lord there referred to, and acts of that fort, will not 

make the eſtate good again; becauſe acceptance of rent is of an 

ambiguous nature; the poſſeſſion of the tenant may remain, 

though his former eſtate was gone; and there the rent may be 

accepted from him under a tenancy from year to year, There. 

fore an act of that kind ſhall not be binding on the lord as a 

waiver of the forfeiture. But that ſome acts done by him ſhall 

operate as a waiver cannot be diſputed; they do not operate as 

a new grant, but admit the tenant to be in of his old title. In 

Milfax v. Baker (a), it was held that“ the lord, by admitting a 

« copyholder after a forfeiture, diſpenſes with the forfeiture.” The 

word «« diſpenſes” is material, and ſhews that he does not grant 

a new title. The caſe of admiſſion is only one inſtance z but 

things of the ſame nature will have the ſame effect, and will 

ſhew that the lord diſpenſes with the forfeiture, and meant that 

the tenant ſhould ſtill continue in his tenancy. Now in this 

caſe, the lord ſuffered near thirty years to elapſe without taking 

advantage of the forfeiture, and by ſeveral ſolemn acts in his 

court recognized the late Sir S. Hellier as his tenant: it was 

firſt preſented that he died feiſed; then the lord required his 

heir to come in and be admitted as his tenant. .'Theſe are as ſo- 

lemn acts of recognition as the admittance of the copyholder, in 

the caſe in Levintz : and I do not think I am ſtraining that 

caſe, in ſaying that any act equally folemn on the part of the 

lord is ſufficient to preclude him from taking advantage of the 

forfeiture. Then as to the ſtat. 9 Geo. 1. c. 29. it protects in- 

fants and feme coverts, who are not in a ſituation to protect 

themſelves, declaring that their eſtates ſhall not be forfeited for 

not coming in to be admitted, and preſcribing the mode to be 

taken by the lord. But it is ſaid that at any rate the lord was 


entitled to take the five other ſhares: be it ſo; bur then he 
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1789. ſhould have proceeded regularly to obtain poſſeſſion of that eſtate by 
—— —- to which hc was entitled; inltead of which he has proceeded as ſal 
eee for a forfeiture of the whole. And here, as in proceedings of thi 
en outlawry, which are A ridliſſimi. juris, if there be any irregularity N 
Were!Þ* jt is ſuſÿicient ro overturn the whole proceedings. Another ſec 
ground has juſt occurred to me, as an anſwer to the ſuppoſed I: 
torfeiture by levying the fine, upon which I only hazard an th 
opinion. I do not ſee why the ſtatute of limitations (a), which on 
operates as a bar to other rights of entry aſter twenty years, to 
ſhould not bar the lord in this caſe. It ſeems to me that he th 


ſhould have availed himfclf of his right of entry within twenty 
years. However on this ground I give no pofitive opinion: but 


clearly on the other grounds the plaintiff is entitled to recover. fe 
ASHHURST, J.— The Courts have always leaned againſt for. t 
feitures, which are odious in the Jaw. In this caſe the general { 
right of the heirs at law of Sir S. Hellier ſtands confeſſed, and tl 
the only queſtion is on the grounds made by the defendants ty » 
prevent that right from attaching. Ir appears that the lord en- 7 
tered as for a forfeiture; therefore he elected to take under that ( 
title at the time, and he cannot now reſort to another becauſe he | 
finds that that will not bear him out. He claimed under a title ; 
ariſing from the default of the heirs coming in, and under that , 
idea made a genera! ſeizure ; he did not affect at the time to ſeize : 
quoufque : now it is admitted that he had no right to ſcize as | 
{ 


for a forfeiture on that ground without a ſpecial cuſtom, which 
does not exiſt in this caſe. If it had refted on the ſeizure alone, 
I think it might have been explained by other acts of the lord: 
but his ſubſcquent acts clearly prove that he meant to ſeize alf 
licely, for he afterwards made a grant of the eſtate to the de- 
fendants and their heirs. This is ſtated on the rolls of his court, 
and it negatives the idea that he meant to ſeize guouſgue, With 
reſpect to the foriciture by the fine which was levied in the late 
reign, it ſhould have been preſented at his court as a forſciture 
for the lord was not bound to take advantage of the forfeiture: 
and here there does appear ſufficient on the rolls of the court 
to ſhew that the lord had waived it. The admittance of a copy- 
holder afterwards would clearly have been a waiver, and any act 
equally ſolemn will operate in the ſame manner. 

BULLER, J.—Che queſtion, reſpecting the ſeizure ſor the 
heirs not coming in to be admitted, has been ſo ſully diſcuſſed 


(a) 21 Jac. 1. c. 16. by 
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by my lord, that I ſhall only add my aſſent to what has been 1589. 
ſaid, But as to the fine, two queſtions ariſe, independently of 
thoſe which have been already obſerved upon. The firſt is, Por dem. 


TARRANT 


Whether the fine did in fact extend to the copyhold eſtate? and, again 
ſecondly, if it did, what effect it had? With reſpect to the firſt, — 
| ary not ſatisfied that it did; and if the cafe had reſted on 
that point, I ſhould have been defirous of having it aſcertained 
on another trial; for it does not follow that, becauſe the deed 
to declare the uſes comprehended a greater number of acres 
than the amount of the freehold eſtate, the copyhold was in- 
cluded in the fine. But, ſecondly, ſuppoſing it was, the fine, 
as to the lord, was void. It is laid down in the caſe of a for- 
ſeiture, that nothing removes the eſtate out of the tenant but 
the lord's ſeizure. Gilb. Ten. 247. Here the lord never did 
ſeize for that forfeiture 3 therefore the fine was void as againſt 
the lord, becauſe the copyholder continued in poſſeſſion after- 
wards, Saffyn's caſe, 5 Co. 123. Fermor's caſe, 3 Co. 77.; and 
Margoret Podger's caſe, 9 Co. 104. "Che paſſage in Supp. 10 
Co. Cob. /. 11. and the diaum of Treby, Ch. J. in Zafkcourt v. 
Meeles, muſt be underitood as applicable only to thoſe caſes 
where the fine deſtroys the eſtate. Another inſtance there put 
is of a feoffment with livery ; but that is where there is a tranſ- 
mutation of poſſeſſion. And if there be a tranſmutation of poſ- 
ſeſſion either by a fine or feofiment, it diveſts the lord's right, 
becauſe it gains a fee ſimple to the perſon to whom it is made 
or levied, But that is not ſo where the poſſeſſion continues, which 
is the preſent caſe. It is like the caſe of a mortgagor levying a 
fine, and continuing in poſiſeſion, which is no bar to the mort- 
gagee (a). So where a tenant in ancient demeſne levied a ine, 
it did not extend to the lord; and the reaſon given in P/2wwden (bj 
is, * becauſe he claims no title or right to the land at the time 
« of the fine levied, but to his ſeignory and ſervices iſſuing out 
« of the land.” Beſides, there is great weight in my lurd's laſt 
obſervation, that at the diſtance of more than twenty years the 
lord could not enter for a forfciture. There is alſo another an- 
ſwer to this point: no lord can take advantage of a forfeiture, 
but he who is lord at the time of the forfeiture incurred, except 
only in the caſe put in Co. Cop. Supp. where the act of forfeiture 
deſtroys the eſtate ; but here the eſtate was not deſtroyed. 


(a) 1 YVentr. $2. 1 Lev. 273. 2 Vit. 482. (5) Plowd. 370. 
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Crosr, J.—declared his aſſent to the opinion of the Chief 
Juſtice, and alſo to that of Mr. Juſtice Buller on the two lab. 


points. Poſtea to the plaintif, 
———— —— ͤ ZWaüᷣ— — 
T'aTLock and Another againſt HARRISĩ. 


& Fong was an action on the caſe; the firſt count in the 
declaration ſtated, that the defendant and others on 6th 
April 1788, drew a bill of exchange on the defendant in favour 
of Grieg fon and Co. or order ſor 512 J. 4 5. payable three months 
after date, which the defendant accepted; and that Grig ſin 
and Co. endorſed it to Leit and Potter, who endorſed it to the 
plaintiffs. The 2d count ſtated it to be a bill drawn as above, 
payable 7o certain perſons trading under the firm of Lewis and 
Potter, or order, and endorſed by Lewis and Potter to the plain- 
tiffs. There were alſo other counts for money paid by the plain- 
tiffs to the defendant's uſe z money had and received by the de- 
fendant to the uſe of the plaintiffs; and on an account ſtated, 
Plea the general iſſue, 

On the trial at the Guildhall Sittings after Micheelmas Term 
before Lord Kenyon, the plaintiffs gave in evidence the bill as 
ſtated in the firſt count, which was dated from Nzttingham, 
Daniel Lovell a witneſs was then called, who ſwore that there 
was at the time of drawing the bill a houſe of trade at Netting» 
ham, carried on under the firm of Harris, Harris, and Plant, and 
that the defendant was one of the partners of ſuch houſe, and 
that the defendant alone alſo carried on buſineſs in Mod. ſ rect, 
and reſided in London. He alſo proved that the bill, as well as 
the ſignature of the drawers and acceptor, was the hand-writ- 
ing of the defendant z that he had heard the defendant ſay, that 
he drew the bill payable to the houſe of Grig ſon and Co. at the 
requeſt of Petter ; and that he (the witneſs) believed and un- 
derſtood that when the defendant drew the bill, he (the de- 
fendant) did not know, cither the one way or the other, whe- 
ther there was ſuch a mercantile houſe as that of Grigſen and 
Co. Benjamin Fuller, a witneſs, was then called by the plain- 
tiffs, who ſwore that he had heard the defendant ſay, that he 
ſhould not pay the bill, unleſs other bills of exchange, with 
other ſictitious endorſements on them, were paid; that if er- 
tain perſons, called Gibſon and Johnſon, and other perſons, on 
whom fiQitious bills of exchange were drawn, ſhould pay, he 

19 the 
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the defendant would pay the within-mentioned bill; but that 
he the defendant would not pay the ſame for the preſent, and till 
the matter was decided; that the converſation paſſed a day or 
two before the bill became due; that the endorſement of Grig ſen 
and Co. on the bill was a fictitious endorſement, and that the 
defendant had ſaid before the bill became due, that the houſe 
of Grig ſen and Co. was a fictitious houſe, but the defendant did 
not ſay that he knew that the houſe of Grig /on aud Co. was a 
{Aitious houſe at the time he drew the bill. The plaintiffs then 
called Matthew Hancock, who ſwore that he lived at Netingham ; 
that there is no ſuch houſe as that of Grig /on and Co. there, nor 
in any other part of this kingdom, that he (the witneſs) knows of, 
but that there may be ſuch a houſe ſomewhere. Two other wits 
neſſes (one living at Nottingham, the other a diſcounting clerk 
at the Bank) proved to the ſame effect as Hancock. Samuel Pur- 
ſow, a clerk to Lewis and Potter, then ſwore that the endorſe- 
ment of Lewis and Potter on the back of the bill was in the hand- 
writing of one of the partners of the houſe of Lewis and Potter, 
and that they received the bill from the defendant, and delivered 
it to the plaintiffs ; that the value of the bill was paid to the 
houſe of Lewis and Potter by the plaintiffs in draughts on bank- 
ers, which draughts were afterwards paid in caſh ; and that the 
defendant had credit given him in account with the houſe of 
Lewis and Potter for the value of the bill. 

To this evidence the defendant demurred. 

This demurrer was argued by the defendant's counſel in laſt 
Hilary Term; but, owing to the weight of buſineſs, the argu- 
ment by the other ſide was poſtponed to this Term. 

Shepherd, in ſupport of the demurrer, contended, that the 
evidence did not ſupport any part of the declaration, The firſt 
count is on a bill of exchange payable to Grig /on and Co. which 
the declaration alleges was endorſed by them. Now this en- 
dorſement is a material allegation, and it is not pretended that 
it is proved. Eaſt v. Efſington, Salk. 130. 2 Ld. Raym. 810, 
and 75 Mod. 86. It has indeed in ſome cafes been doubted what 
is ſufficient proof of endorſement, as in Hankey v. Wilſon (a): 
but in all the caſes it has been held neceſſary to be proved. If 
it be contended that any part of this laſt caſe is againſt the ge- 
neral rule, it is ſufficient to ſay, that in Smith v. Cheſter (5) (in 
which the caſe in Sayer was cited and relied on), it was held in- 
diſpenſably necefſary to prove the hand-writing of the firſt en- 


(a) Say. 223. (5) Ane, 1 vol. 654- 
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dorſer in an action againſt the acceptor. There is indeed a caſe 
of Stone v. Freeland (a), in which Lord Mansfield is ſuppoſed 


TATLOCE to have ruled otherwiſe : but that is materially different from 


gal ft 


Hazkis. 


the preſent caſe; for it went on the ſpecial undertaking of the 
acceptor, who expreſsly promiſed to pay at the time the holder 
diſcounted the bill (5). At all events, if it ſhould be ſuppoſed 
to militate againſt this doctrine, that was only a Nift Prius deci. 
ſion, and prior to the caſe of Smith and Cheſter. The ſecond count 
is equally negatived by the evidence ; for it is there ſtated that 
the bill was payable to Lexis and Potter, and endorſed by them; 
whereas the evidence applics to another inſtrument, namely, to 
a bill payable to Grig ſon and Co. If the parties had intended 
that the bill ſhould in fact be payable to Lewis and Potter, 
though made nominally payable to other perſons, it ought to 
have been averred in the declaration that the bill was drawn in 
favour of Lewis and Potter, trading under the firm of Grig fon 
and Co., on which fact the jury might have exerciſed their 
diſcretion. But here alſo the argument on the firſt count 
applies; for a regular endorſement by the payees was ne- 
ceſſary to be ſtated and proved; and ſuch an endorſement as 
is valid in law and would bind the endorſer. Now here the 
endorſers could not be bound, becauſe there were no ſuch per- 
ſons in exiſtence z and if they did exiſt, then there is no evi- 
dence of their endorſement. Again, the perſons endorſing this 
bill were guilty of a forgery. In Anne Lewis's caſe (c), it was 
held that forging the name of a non-exifting perſon to a letter 
of attorney was felony within the 2 Ges. 2. c. 25. And it is 
no anſwer to the charge of forgery to ſay, that there was no e- 
cial intent to defraud any particular perſon, becauſe a general 
intent to defraud is ſuſlicient to conſtitute the crime. For if a 
perſon does ſuch an act, the probable conſequence of which is to 
defraud, that conſtitutes a fraudulent intent in the eye of the 
law. Here the making of a falſe endorſement has actually de- 
frauded the holder of the bill, by depriving him of one of his 
ſuppoſed ſecurities. This then being a forgery, the plaintifts 
could not recover, becauſe they could not make title through 
the medium of a felony in another. A felony contaminates a 
tranſaction, and the civil remedy is completely merged in it by 
the policy of the law to prevent crimes as much as poſſible 


(a) Sittings after Eaſter 1969, at Guildbal). 


. 8 was aſterwards aſſented to by Mr. Juſtice Auf, who held a brief in 
cauſe, 


(c) Fit. Cr. L. 116. 
ſrom 
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ſtom paſſing unpuniſhed. If the caſe of Peacock v. Rhodes (a) 
be cited on the other fide, where a bill of exchange which had 
been regularly endorſed by the firſt payee, and afterwards ſtolen, 

came bond fide into the hands of the plaintiff, - on which he re- 
covered againſt the drawer; it is ſufhcient to fay in anſwer, that 
all the endorſements (except the firſt) are perfectly immaterial in 
making a title againſt the drawer or acceptor,. becauſe the 
holder may ſtrike out all the others, and reſt upon that alone. 
Neither can the plaintiffs recover on the general counts ; for 
there is no immediate privity between theſe parties, as there is 
between endorſer and endorſee, or between drawer and acceptor, 
on account of which privity the law raiſes a promiſe as between 
thoſe perſons. But here there is no connection between the 
parties, except through the medium of the bill ; if therefore the 
action cannot be ſupported on the bill itſelf, it cannot be ſup. 
ported at all. Suppoſe A. borrow money of B. to lend to C.; 
g. cannot recover back from C. the money lent, becauſe no con- 
tract ariſes between them even by implication. It would be to 


no purpole to ſay that a party ſhould not recover on a ſpecial 
count on a bill, if he were permitted to recover the amount of it 


on the general counts. This is very diſtinguiſhable from the 


caſe of Grant v. Vaughan (6b), where a bill payable to ſhip Fortune 
or bearer had been loſt, and afterwards came into the hands of the 
plaintiff for a valuable conſideration; becauſe there the plaintiff, 
xccording to the very tenor of the bill, had a title merely as bearer : 
but this being a bill payable to order, the holder cannot make 
tile according to the tenor of it, except through the medium of 
the endorſement : in the one caſe, the bill paſſes by delivery 
one; in che other, it is alſo neceſſary that there ſhouid be an 
endorſement. This diſtinction between notes payable to erder 
or to bearer, was recognized by Mr. J. Wilmet in the laſt- men- 
tioned caſe, The doctrine laid down in Smith v. Cheſter (c) will 
be altogether nugatory, if the endorſce can recover upon the 
common counts, when he cannot prove the hand-writing of the 
irſt endorſer, which was declared in that caſe to be abſolutely 
neceſſary in an action againſt the acceptor, although it appeared 
that the endorſement was upon the bill at the time it was pre- 
ented for acceptance. ¶ To a queſtion from the Court, Whether, 
if a bill were made payable to the Pump at Aldgate or order, it 
might not be recovered upon as a bill payable in effect to the 


(a) Deugl. 611, (6) 3 Burr. 1516, (e) Arte, 1 vol. 654. 
Vor. III. N bearer ?] 
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8 2] It was anſwered, that there was a diſtinction where 


a bill was made payable on the face of it to an inanimate thing, 
and, where it was made payable to a perſon ſuppoſed to be in ex. 
iſtence ; for, in the former caſe, no additional credit was con- 
ferred upon the bill; whereas, in the latter, the endorſement 
of that ſuppoſed payee is calculated to hold out falſe colours to 
the world, by making perſons who take the bill believe that they 
have an additional ſecurity for their money. 

Wood, who argued in this Term for the plaintiffs, admitted 


the general rule, that it was neceſſary in an action againſt the 


acceptor, to prove the hand- writing of the firſt endorſer on a bill 
of exchange, and therefore he abandoned the firſt count ; but 
contended that the plaintiff was entitled to recover either on the 
ſecond, or on the general counts. The ſecond count is ſufh- 
ciently proved by the evidence; for in ſtating an agreement or 
a deed in pleading, it is ſuſſicient to flate the legal operation of 
it, though there may be a verbal variation between that and the 
inſtrument itſelf. Now according to the legal operation of this 
bill, it could not be payable to Grig /on and Co. becauſe there 
were no ſuch perſons in exiſtence : then it mult take effect as 
nearly as poſhble, by being conſidered as payable to Lewis and 
Potter, the next payees, at whoſe requeſt, and to whom it was 
drawn and delivered. It was objected that, as it appcared that 
a felony had been committed in this caſe, by endorſing the name 
of a fictitious perſon on the bill, the plaintiffs could not recover, 
becauſe no perſon could make a title through the medium of a 
felony. But the propoſition is not true to ſuch an extent; it 
is true indeed that a civil action cannot be maintained where 


the Cauſe of action is grounded wholly on an act of felony ; as 


if one ſteal a horſe or money, the owner cannot maintain trovzr 
or money had and received againſt him, becauſe the civil re- 
medy is merged in the felony, But the rule only extends to 
thoſe who have committed the felony ; and it does not appeat 
that Lewis and Potter, or Ilarris, either committed the felony, 
or even knew at the time that the bill was endorſed with the 
names of fictitious perſons, If the propoſition could have held 
to the full extent contended for, the caſe of Peacock v. Rhodes (a) 
could not have been determined as it was; for there the 
holder of the bill, though he was an innocent purchaſer for a 
valuable conſideration, like the preſent plaintiffs, derived his 


(2) Doupl. 611. . 
* title 
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die to it through the medium of a felony : but in this caſe a 
neceſſary ingredient of the felony was wanting, namely, that 
the endorſement was made with intent to defraud. But at any 
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nte the plaintiffs may recover on the general counts, either for Hazara. 


money had and received, or money paid. It is admitted that 
in endorſee could maintain ſuch an action againſt his immediate 
-ndorſer, becauſe of the privity between them. Now here 
there is a privity between the defendant and every perſon to 
whom the bill ſhall come for a valuable conſideration ; for the 
nature of the acceptance is to pay to any perſon who ſhall be the 
und fide holder of the bill. It is expreſsly ſtated that Levis and 
Pitter did receive the money from the plaintiffs, and that that 
yery ſum was carried to the account of the defendant : then it 
became money paid to his uſe, It was alſo money had and re- 
zived to the uſe of the plaintiffs by the defendant, for he has re- 
ceived ſo much money for which he has not paid any conſider- 
ation, if he is not liable to be ſued on the bill; and the plain- 
tifs have paid ſo much money which has been carried to his 
account. It is further to be obſerved, that the defendant is the 
drawer as well as the acceptor of the bill in queſtion z and, as 
he has not pleaded in abatement that there were other perſons 
concerned with him in drawing the bill, he is liable in this ac- 
tion in the character of drawer. In Hodges v. Steward (a), it 
was held that, as againſt the drawer of a bill of exchange, the 
payee may maintain a general action of indebitatus afſumpit, for 
money had and received to his uſe : and it is the fame thing 
whether the drawer received this money through the medium 
of Lewis and Potter, or immediately from the plaintiffs, for 
Lewis and Potter may be conſidered as the ſervants of the 
drawer, And what was ſaid by Lord Mangſield, in the caſe of 
dene v. Freeland, applies very ſtrongly here, namely, that the 
awer by his own act enabled Lewis and Potter to circulate 
the bill and raiſe money on it. In Grant v. Vaughan (b), it was 
clearly held that the bong fide holder of a bill payable to bearer 
might maintain an aCtion for money had and received againſt the 
drawer; and this may be conſidered as a bill payable to bearer. 
And again, in Moſes v. Macferlane (c), the Court laid it down as 
a principle that, if the defendant cannot in conſcience retain the 
money which he has received, he ſhall be liable to refund it 
to the party entitled in an action for money had and received. 


(#) Salk, 125, () 3 Bur. 1525. (c) 2 Bur. 1005. 
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Shepherd, im reply. As to the ſecond count, this cannot be 
conſidered as a bill payable in its legal operation to Lewis and 


* x Petter, ſince that would be to give it an effect directly contrary 


8740 


Hazuis. to the words of it. It purports on the face of it to be drawn in 


favour of a real and a different houſe from that of Lewis and 
Potter; and cannot be compared to a bill which on the face of 
it appears to be drawn in favour of an ideal payee. A bill 
drawn payable to A. can never be confidered as a bill pay. 
able to B. And if it had been fo intended by the parties ori- 
ginally, it ſhould have been alleged in the declaration to be a 


bill payable to B. trading under the farm of 4. which fa& 


might have been tried by the jury. In Peacect v. Rhodes, the 
Plaintiff did not derive his title through the medium of a felony 
at the trial; for it was only neceffary for him to prove the hand- 
writing of the defendant and the firſt endorſer, neither of which 
were forged. Then as to the general counts, they cannot help 
the holder; for he can only recover, if at all, upon the bill. The 
only contract which can be proved. between theſe parties neceſ- 
ſarily ariſes through that medium: and. that contract can on 
legally be proved through the endorſement of the payee. The 
caſe of Grant v. Vaughan only ſhews. that the drawer of a bill 
payable to bzarer contracts to pay auy perſon who ſhall be the 
legal holder of it at the time ; and that is according to the very 
tenor of the inſtrument : but the acceptor of a bill payable 7 
order, by the ſame criterion, only undertakes to pay the contents 
to the order of the firſt payee. Tlien as to the caſe of M/s v. 
Macferlane, it is as neceſſary that the plaintiff ſhould be able to 
prove his right to receive the money by legal evidence, as tha: 
the defendant ſhould not unconſcientiouſly retain-it. 

BULLER, ;.—faid, ſuppoſe A. owes B. 100/., and B. owes 
C. 100/., aud the three meet, and it is agreed between them that 
A. ſhall pay C. the 100 J.; Bs debt is extinguiſhed, and C. 
may recover that ſum againſt. A. (a). 

Shepherd: anſwered, that that goes on the ground of there 
being an expreſs promiſe, whereas this was an attempt to raiſe an 
implied one. 

Cur. adv. vult. 


Lord Kenyon, Ch. J.—now delivered the unanimous opinion 
of the Court, After ſtating the record, and obſerving that the nc- 


(a) Pid. Iſrael v. Douglas, 1 II. B. Rep. 239. 
ceſſary 
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ceſſary inference which the jury would have made was that, at the 78 9. 

time the bill was drawn, there were no ſuch perſons in exiſtence 
s Grigſen and Co., and that that fact was notorious to all the 74” 2 
parties in the tranſaction, and particularly to the defendant in Hazxre. 


this cauſe, proceeded thus; On theſe facts, what the conſcience 
of the caſe is no man living can doubt; for it is extremely clear 
that the defendant, who is now called upon to pay this bill, has 
received the value of it, and therefore ought in conſcience 
to account for it, The Court are not called upon, and 
therefore they anxiouſly forbear, to decide a queſtion alluded to 
in the argument, namely, whether the perſon who endorſed the 
names of Grigſon and Co. was or was not guilty of felony. 1 
am not clear that the concluſion, which has been drawn, that 
it was not meant as a fraud on any one, is the right one : for 
though the names of Grigſon and Co. might not be known, yet 
the holder of a bill takes it on the credit of thoſe whoſe names 
zppear upon it, to either of whom he may reſort for payment. 
And if that were the only ground of defence to which the per- 
ſon endorſing the names of Grigſos and Co. could have recourſe 
on a criminal proſecution, I do not know whether it would 
ſerve. But upon this we give no opinion; it will be ſufficient 
to decide it when the queſtion ſhall ariſe. At preſent this is 
only a civil right which is put in queſtion on this record; in 
deciding which we do not wiſh to have it underſtood that we 
mean to break in upon the rule as applicable to caſes in general; 
ſor, generally ſpeaking, there is no doubt but that the endorſce 
of a bill of exchange, payable to order, muſt in deriving his 
title prove the hand-writing of the firſt endorſer, But this 
deciſion proceeds on the ſpecial circumſtances of the caſe, 
namely, that the defendant at the time of entering into this 
engagement knew that there were no ſuch perſons as Grigfon 
and Co. and therefore that in point of formal derivation of title, 
that, which is uſually done, could not be done in this caſe. It is 
clear that many inſtruments may be enforced contrary to the 
wording of them; as if B. tenant for life of C. (a), and he in 
the remainder or reverſion in fee, having ſeveral eſtates in the 
lame land, join in the ſame leaſe by deed, during the lf of C. 
it ſhall be conſidered as the leaſe of B. and confirmation of him 
in the reverſion or remainder; and after C.'s deceale, it is the 
leaſe of the remainder-man and the confirmation of B. But on 


(a) Co. Lit. 45. 4. 
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the firſt count of this declaration our opinion does not proceed: 
neither is it neceſſary to ſay any thing on the ſecond ; though if 
it were neceſſary to reſort to that, I confeſs I have an Opinion 
on it. But the counts on which the judgment of the Court is 
given are thoſe for money paid, and money had and received. It was 
decided in Lord Raymand's (a) time that a general indcbitatu; 
aſſumpſit might be maintained to recover money for the value of 
a bill of exchange which was not paid: it is true, indeed, that in 
that caſe the bill was drawn payable to bearer ; and that doctrine 
was afterwards conſidered in the caſe of Grant v. Vaughar, 
and confirmed by each of the Judges of this Court, Here the 
Chief Juſtice read a manuſcript note of that caſe, which was 
fuller than the report of it in Sir J. Burrow; in which Taten]. 
ſaid, © giving ſuch a bill is, as it were, an aſſignment of ſo much 
« property, which becomes money had and received to the uſe of 
&« the holder of the bill.” Now on that doctrine my opinion is 
grounded in the deciſion of this caſe, For here the defendant, 
being a debtor to the houſe of Lewis and Potter, drew a bill 
which he delivered to them, and drew it in terms which could 
not be proved in a formal manner : he was not only privy to 


the tranſaction, but the very negotiator it; and by drawing 


S. P. 
Qu. if a bill 
Oran is 
not in it le. 

opera- 


ga! 
tio: payable 


it, he put himſelf in a ſituation to pay what lle was in con- 
ſcience bound to pay; therefore it was an appropriation of ſo 
much money to be paid to the perſon who ſhould become the 
holder of the bill. In making this deciſion we do not mean to 
infringe a rule of law, which is very properly ſettled, that a 
choſe in action cannot be transferred: but we conſider it as an 
agreement between all the parties to appropriate ſo much pro- 
perty to be carried to the account of the holder of the bill ; and 
this will ſatisfy the juſtice of the caſe, without infringing any 
rule of law. 

Judgment for the plaintiffs (6), 


(a) Ward v. Evans, 2 Ld. Ray. 930. (Y) Vid. H. Blac. Rep. 239. 


———  — ..... — —- 


Vert and Others againſt Lewis and Another. 


* caſe ſtood next in the paper to that of Tatlc v. 
Harris; but the Court thought it not to be diſtinguiſhed 
from it, and gave judgment for the plaintiſſs without argument. 


to ge an may be declared on as ſuch? The acceptance of the drawee is primd facie evidence 


©: us having effects of the drawer in his hands. 


In 
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iu this caſe the firſt count ſtated the bill of exchange to be 
daun by Liveſay and Co. on the defendants in favour of Law- 
rence Aſhworth, and by him endorſed to the plaintiffs : the 2d 
-ount ſtated it to be a bill payable to bearer ; the 3d payable to 
he order of the drawers, and by them endorſed to the plaintiffs 3 
wich the money counts. 

Ruſſel, for the defendants, attempted to diſtinguiſh this from 
the former caſe, by obſerving that here was no evidence that in 

int of fact they received any value for the bill, and therefore 
they could not be liable on the money counts: and alſo that 
here was ſtrong evidence to ſhew that the defendants were con- 
cerned in the forgery of the name of the firſt endorſer. But 

The Court ſaid that the mere circumſtance of the defendant's 
accepting was evidence that he had received value from the 
drawers, and that on the demurrer to evidence the Court might 
draw the ſame inference that the jury would have drawn, And 
that the latter circumſtance did not vary the queſtion. 

Lord Kexyon, Ch. J. Asunonsr, J. and BULLER, J. thought (a) 
that the plaintiffs might recover on the ſecond count, which 
tated that the bill was drawn payable to bearer, 

Judgment for the plaintiffs. 


(a) Vide poſt. Minet v. Gilſen, 481. where it was ſo held. 
— — . — 


Blk againſt BROADBENT and Wife, 


HIS was an action of treſpaſs and falſe impriſonment ; 


to which the defendants pleaded a juſtification, ſtating 


that on the 8th of April in the 28th year, Cc. a bill of Mid- 
dlſex was ſued out of the court of B. R. the ſaid court then 
and ſtill being at Weſtminſter, c. at the ſuit of the defendants, 
endorſed for bail for 200 /. by virtue of an affidavit of the cauſe 
of action of the defendants filed in the court, &c. upon which 
writ the plaintiff was arreſted, c. To this plea there was a 
ſpecial demurrer, becauſe no cauſe of action was ſhewn for which 
the plaintiff was liable to be arreſted ; and becauſe the writ was 
ſued out on the 8th of April, when the Court were alleged to be 
liting, whereas the 8th April was in the vacation. 

Lambe, for the demurrer, admitted that this would have been 
a good plea by the officer who arreſted, becauſe he is bound to 
execute the proceſs of the Court, and therefore the writ alone is 
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1789. 


VIII 
again 
LIVI.. 


Friday, 
May 8th. 
A defendant 
in an ation 
for falſe im- 
priſonment, 
leading a 
Juſtification 
under meſce 
proceſs ſued 
out by him 
in a cauſe in 
which he 
was plain- 
tiff, may 
ſtate that 
the writ if. 
ſued upon 
an affidavit 
to hold to 
bail, with. 
out ſetting 
forth the 
cauſe of 
action. And 
it the writ be 
leaded as 


fued out on a day between the eſſoign day and the firſt day of term, and there be a ſpecial demurrer 
fer that cauſe, the objeRion vill not prevail, though the court d not fit in fact till the guarto die feſt, 
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a ſuſhcient juſtification for him + but inſiſted that, as the de- 
fendants were the perſons at whoſe ſuit the plaintiff was arreſted, 
they muſt know the cauſe of action, and ſhould have ſewn it. 


Buoav- The practice of pleading the cauſe in all caſes where the action 


BAiNT, 


is brought againſt the party, at whoſe ſuit the plaintiff is ar. 
reſted, is a ſtrong argument to ſhew what the law is. In Britten v. 
Cole (a), the writ of execution was held a ſuſſicient juſliſication 
to the oflicer in treſpaſs againſt him by the party whoſe goods 
were taken; but it was ſaid that the plaintiff in the original action 
muſt ſhew the judgment as well as the execution, Then ag i. 
is neceſſary in the one caſe to ſhew the judgment, which is the 
foundation of the execution; it is alfo neceſſary in the other to 
ſhew the cauſe of action, which warranted the arreſt. There 
is alſo a diſtinction between an irregular and an erronecus 
judgment, as to the party himſelf at whoſe ſuit it is obtained: 
the latter is a ſufficient juſtiſication, but not the former, becauſe 
it lies within his knowlegde. Philips v. Biron, 1 Str. 50). and 
Parſons v. Lloyd, 2 Bl. Rep. 845. Secondly, the writ was ſucd 
out on the 8th of April, which the Court are bound to take 
notice was in the vacation time, when they were not litting, 
FEflzwicke v. Cooke, 2 Ld. Raym. 1557. Hart v. Teton, 5 Burr, 
2586. and Atkinſon v. Anderſon (b), E. 25 G. 3. B. R. 

Word, contra. It was not neceſſary for the defendants to 
ſtate more in their juſtification than the aifidavit to hold to bail, 
and the writ which was ſued out in conſequence of it: other- 
wiſe, whenever a defendant, who has been held to bail, obtains a 
verdict, he may in all caſes maintain an action of falſe inpri- 
ſonment againſt the plaintiff in the original ſuit. It there be no 
cauſe of action, the party arreſted has another remedy, namely, 
an action on the caſe for malicioully holding to bail. And that 
ſhews that the preſent action cannot be ſupported ; for caſe will 
not lie, where treſpaſs will. Shewing the afſhilavit to hold to 
bail, on which the writ iſſued in this caſe, is equivalent to ſhew- 
ing the judgment, on which a writ of execution iſſues. Nor 
can it be neceffary to ſtate the cauſe of action; becaufe it could 
not be traverſed, even if it were ſtated. In anſwer to the ſecond 
objection, the Court will take notice that the writ was ſucd out 
after the eſſoign day of the term, which happened on the 6th of 
April, when the Court are ſuppoſed in law to be fitting. And 


(a) Salt. 308. 
) That was debt on a bail- hond; and the declaration ſtated chat the writ was 
ſued out on the 2d Newemler 1584, the Court then being held as Ie; Wich on 
ſpecial demurrer was held Ill. 
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+ is immaterial whether it was irregularly ſued out or not, be- 1789, q i 
cauſe it is good until it is ſet aſide for irregularity. — 1 
Lambe, in reply, ſaid the fitting of the Court means in full e 1 
term, and not the eſſoign day, when it is notorious that EN | } 
never ſit. ; | 
Lord Kenyon, Ch. ].—There is no ground for either of the 1 


objections. Firſt ; if a party be arreſted without any cauſe of ac- 
tion, he has his remedy by an action on the caſe for maliciouſiy 
holding him to bail. But it is incomprehenſible to ſay that a 
perſon ſhall be conſidered as a treſpaſſer who acts under the pro- 
ceſs of the Court. As to the other, there is no doubt but that 
in the eye of the law the eſſoign day is for many purpoſes the 
firſt day of the term: the quarto die poſt is only an indulgence. 

ASHHURST, J. of the ſame opinion. 

BuLLER, J. The firſt objection has been over-ruled in ſeveral "0 
caſes, particularly the Trematon one (a), which I argued ; and gia 
that was decided on the ground that the original cauſe of action 4 
was not traverſable. That was a much more favourable caſe 
than the preſent, becauſe it came from an inferior court: one ob- 
jection which I there made was, that the cauſe of action was not 
{et forth in the plea, nor was it ſtated that the plaintiff became in- 
debted within the juriſdiction of the court; and if he did not, the 8 
whole was coram non judice, Trom that time to the preſent it 
has been conſidered to be unneceſſary to ſtate the cauſe of action. 
With reſpect to the ſecond obiection, which is founded upon a 6 
lition, any other fiction is ſuſſicient to oyer-rule it. Though in 1 
point of fact we know that writs do iſſue in vacation time, yet 1 
that difficulty is obviated by teſting them in term time. So on {68 
che other hand though the Courts do not actually fit on the eſ- 4 
loign day, yet in law it is conſidered as the firſt day of the | 
term, | 

Gvrose, J. aflenting, Demurrer over-ruled. 


© 
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(2) Ronoland v. Feale and Others, Corup. 18. 


H1xon againſt Bix xs. ym, 9 


EMURRER to a plea-of miſnomer, in abatement, con- Avia of 
cluding with praying F the bill, and that the ſame may be 28 | 


abate- 
quaſhed ; the cauſe aſſigned being that the defendant did not pray ment, muſk 
judgment of the bill: which omiſſion — if 


: | : ing judgment 
of the bill; praying that the ſamc may be guaſhed, was held ill on ſpecial demurrer. 
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1789. Morgan inſiſted was bad on ſpecial demurrer, as not being 
— = according to the uſual form of ſuch pleas. 
_—_ Marryat, in ſupport of the plea, contended that, as the de. 
Bixxs. fendant had ſhewn by his plea that the bill was abateable, and 
having prayed that it might be quaſbed, the Court would conſe. 
quently award it. A prayer of judgment in terms is not neceſſary, 
where the legal effect of it is prayed, Co. Ent. 320. 413. Lev, 
Ent. 55, Herne Ent. tit. Abatement, 10 Med. 112. Regula 
placitandi 290. In pleading to the juriſdiction, the defendant 
concludes at his option, either by praying judgment whether the 
Court will take further cognizance of the ſuit, or by merely 
ſuggeſting his own apprehenſion that the Court will not do ſo. 
That lands are pleadable only in a manor court is pleaded with 
one of theſe concluſions in 3d. Iiſtr. Clericalis 8; and ancient 
demeſne is pleaded with the other in the very next page, 
So alfo pleas of privilege in abatement, (which may rank either 
among pleas to the juriſdiction, or to the perſons of the defend. 
ants,) conclude with a ſuggeſtion that the Court will not take 
cognizance, either with or without a prayer of judgment, 
3 Morg. Mod. Plead. 19, 20, 21. 2 Brown's Ent. 60. It even 
ſeems enough to ſhew the writ abateable, without praying 
judgment in any way. Co. Ent. 254. 271. But, however that 
may be, the authorities before cited ſhew that praying that the 
bill may be quaſhed is ſufficient. But 
The Court ſaid that in dilatory pleas the greateſt preciſion was 
required ; and that as the defendant had not in his plea of abate- 
ment complied with the neceſſary forms, the plaintiff might take 
advantage of it on a ſpecial demurrer; and adjudged | 


uod reſpondeat ouſter, 


Friday, Evans àgainſt PROSSER. 

May 8th. 

& hw af 1 was an action upon the caſe for work and labour, 
ſet-off that care, and diligence, as an attorney, with the common 


the plaintiff g . ; 
—— money counts, and the declaration was entitled of Hilary Term 


edtothede- 29 Geo. 3. Pleas, firſt, non aſſumpſit; 2dly, that the plaintiff 


tendant at n 1 
the tine , before and at the time of the plea pleaded was and ſtill is in- 
be J . . — 
pleaded debted to the defendant in a larger ſum than is due and owing 
: it | 
ſhould Rate that he was indebted at the commencement of the actian. It is no objection to a plea of 
ſet-off that the defendant has brought an action againſt the plaintitf for the ſamc tum in which the 
plaintiff has paid the amount of the demand into Court. TION 
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from him to the plaintiff, /r. in 25 J. 9. on a promiſſory note 
of the plaintiff dated 3oth July 1787, made payable to P. H. 


187 
1789. 


(:il, and by him on the ſame day and year endorſed to the de- * — 
ſendant, c.; and in other ſums, Sc. Replication (proteſt- Paos5zx. 


ing that the plaintiff exhibited his bill againſt the defendant on 
Tueſday next after the morrow of All Souls in Michaelmas 
Term, in the 28th year, c.; proteſting alſo that the endorſe- 
ment was made to the defendant, and that the ſeveral ſums by 
the plea ſuppoſed to be due to the defendant accrued and be- 
came due to him after exhibiting the plaintiff's bill,) That, 
notwithſtanding the defendant's plea, to wit, on Tueſday next 
after eight days of St. Martin, in Michaelmas 28 Geo, 3. the de- 
fendant brought an action in this court againſt the plaintiff 
upon the ſame note, in which action, and after the defendant's 
pleading in the preſent action, to wit, on Wedneſday next after 
fifteen days of St. Martin, in Michaelmas 28 Gee, 3. the plaintiff 
paid the amount of the note into court, under a rule of Court 
with an averment that the plaintiff was not, at the time of the 
pleading in this action, indebted to the defendant upon the ſeveral 
cauſes or conſiderations in his plea mentioned in any ſum exceed- 
ing 25/7. 135. ſo by him paid into court, &c. in that action. 

To this replication there was a general demurrer, and joinder. 

Morgan, who was called upon to ſupport the replication, 
contended that the defendant could not bring an action on the 
note, and plead the ſame note by way of ſet-off: and that, by 
the plaintiffs paying the amount of it into court in that action, 
he had done away the defendant's ſet-off. But the defendant's 
plea is alſo bad, and may be taken advantage of on the demurrer 
to the replication. For it is not ſtated that the debt on the 
note, which is the ſubject of the ſet-off, was due and owing 
from the plaintiff to the defendant at the time of exhibiting the 
Plaintiffs bill. Its being a debt at the time of the plea pleaded is 
no anſwer to the plaintiff's demand. If ſuch a plea could be 
ſupported, the plaintiff would be deprived of thoſe coſts to 
which he was entitled when he brought this action; and per- 
haps the note may have been endorſed to the defendant after the 
action was brought for the very purpoſe of defeating it. 

Lane, contra, cited Brown v. Baſkerville (a), to ſhew that 
the defendant might bring his action on the note, notwith- 
ſtanding his plea of ſet-off. And in ſupport of the plea, he 
relied on the authorities of Sullivan v. Montague (5), and Rey- 


| (a) 2 Burr. 1229. (b) Dougl. 108. 
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noldr v. Beerling (a), in which it was expreſsly decided that 1+. 
tio noa goes, in every caſe, to the time of plea pleaded, not to 
the commencement of the action. And he obſerved in anſwer 
to the argument, that the note might have been endorſed to the 
defendant after the action brought, that it appeared on the 
record that the note was given in Fuly 1787, and on the ſame 
day and year endorſed to the defendant ; whereas this action was 
not brought till Hil. 29 G. 3. ſo that in this cafe the ſet-off was 
of a debt due at the time of bringing the action. 

The Court were clearly of opinion that the replication was ill, 
on the authority of Brown and Baſterville ; adding that, if the 
ſet-· off were proved to the jury, and the defendant alſo fucceeded 
in his action on the note, the plaintiff in this action might bring 
an audita querela, or have fome other remedy. But they wiſhed 
to look into the caſes cited in ſupport of the plea. 

On the next day BuLLER, J.—ſaid he had looked into the caſe 
of Reynolds v. Beerling, and found that it could not be ſupport- 
ed. One queſtion, which arofe there, was whether a judg- 
ment could be pleaded by way of ſet-off pending a writ of 
error; which the Court were of opinion might be done: and 
fo far the judgment was right. On the other point there ruled, 
namely, that a judgment recovered after the action was brought, 
and before plea pleaded, might be pleaded by way of ſet. off, 
perhaps the Court did not conſider the ſtrict law, ſo much as 
the juſtice, of the caſe. But this point cannot be ſupported, 
On which 

Judgment was given for the plaintiff, 


() ReyNoLDs v. BIIII INS. N. 25 C. 3. B. R. 

Aſſumſipt. Plea, ſet-off on promiſes, and alſo on a judgment recovered by defend. 
ant againſt the plaintiff aſter the action brought and before plca pleated, Replica- 
tion, error pending on that judgment. To this there was a general demurrer, and 
zoinder, 

Shepherd, for the demurrer, inſiſted that the replication was no anſwer to tlie defend. 
ant's plza ; that the circumſtance of the writ of error being pending was no har to 
the defendant's ſetting off the judgment. And in ſupport of the plca he cited Sullivan 
v. Montagu. 

Lane, contra, ſaid that as the writ of error was a ſuperfedcas to an execution, it ouęl t 
to be ſo to every other nde of obtaining the effect of the judgment. And contended 
that the plea itſelf could not be ſupported, becauſe it was not only contrary to the 
feitled mode of pleading, but alſo contrary to juſtice, for the plaintiff might be thus 
deprived of the coſts of the action to which he was entitled. And as to Sullivan 
v. Montagu, the principal queſtion was, whether the judge could certify aſter the cauſe 
was over. But 

The Court (aid, on the authority of Sallivan v. Nantagu, that the plea was good j 
and that the replication was no anſwer to it, 


But 


. 
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But leave was given to amend without payment of coſts, the 
Jefendant having been miſled by the doctrine in Reynolds v. 


Jurling. 


...... — ü—Fͤ—ßR 


NEwLING ægainſt FRANCIS, 


HESE were ifſues to try the right of election of mayor 

for the borough of Cambridge. The firſt count ſtated 
the plaintiff's mode of election; that the names of all the 
common council of the borough preſent at the election ſhould 
de firſt written on ſeveral pieces of paper and laid upon the 
table; that the mayor and his affiſtants ſhould elect two alder- 
men to incloſe the names in balls of wax, and put the ſame in 
a box; that the mayor and his aſſiſtants ſhould alſo appoint one 
other alderman to take out one of the balls for the bench ; and 
that the commonalty ſhould appoint a burgeſs to take out one 
other ball; and that the two whoſe names ſhould be incloſed in 
the balls ſo taken out ſhould chooſe twelve burgeſfes, that is to 
ay, three for every ward within the borough; and the twelve 
being firſt ſworn ſhould chooſe unto them fix other burgeſſes, viz. 
two out of two of the wards, and two out of each of the others, 
and that thoſe eighteen burgeſles ſo choſen and ſworn ſhould: 
within an hour chooſe a. mayor, bailiff, and counſellors of the 
borough. "The ſecond count ſtated the defendant's mode of 
election; that the mayor and his aſſeſſors or counſellors ſhould 
cleft one of the commonalty, and that another of the common- 
alty ſhould be elected by the commonalty, which two being 
{worn ſhould elect twelve men. of the commonalty, which 
twelve ſhould chooſe fix more of the commonalty, and thoſe 
eighteen in the preſence of the commonalty ſhould ſwear that 
they would chooſe a certain fit mayor to govern the town, four 
bailiffs, and four counſellors; and that the two, who chooſe 
the twelye, ſhould not be part of the eighteen in the election; 
and that the eighteen ſhould choofe the mayor, bailiffs, and 
counſellors of the borough. 

At the trial at Guildhall, before Lord Kenyon, a ſpecial ver- 
dict was found in ſubſtance, as follows: Cambridge is a bo- 
rough by preſcription, by the name of the mayor, bailiffs, and 
burgeſſes of the borough of Cambridge. There has not been 


any one uniform and certain mode of election of the mayor, 


bailiffs, and. counſellors, of the borough, uſed and eſtabliſhed in 
the 
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The procla- 
mation of 
James the 
Second, in 
the 4th year 
of his reign, 
for reſtoring 
corpora- 
tions to 
their ancient 


charters, 
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c. operates 
(when ac- 
cepted) as a 
grant of re- 
vi val to ſuch 
ot the old 

ra- 

tions as had 
ſurrendered 
their corpo- 
rate fran- 
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which ſus. 
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were not 
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the borough from time immemorial : but it has from time to 
time been ordered and directed by bye-laws for that Purpoſe 


made by the body at large. The verdict then ſtated a bye-law 


and 
counſellors, as ſet out in the ſecond count of the declaration; 
, 


which was followed till the roth of Eiizabeth, when the bye- 
law preſcribing the mode of eleCtion, as ſtated in the firſt count, 
was made. This latter was uſed from that time till the grant. 
ing of the charter of 36 Car. 2., hereafter mentioned. It then 
ſtated that the corporation, by a deed of ſurrender, dated 11th 
November, in the 36th of Car. 2., granted and ſurrendered to 
the King all their powers, franchiſes, and liberties of or con- 
cerning the election of any perſons in the ſeveral offices of 
mayor, and ſeveral others: but no deed of ſurrender of any 
charters, franchiſes, or privileges, belonging to the corpora- 
tion, was enrolled of record before the granting of that char- 
ter. The verdict then ſet out the charter of Charles the Second; 
which, after reciting the above ſurrender, contained inter alia ) 
a power of amoving any of the corporators by an order of Priyy 
Council; a licence to purchaſe lands in mortmain, with a no 
ebflante clauſe z and which directed that the mayor, c. ſhould be 
elected in the ſame manner as had been accuſtomed for twenty 
years paſt : which letters patent on the 12th January, in the 
36th of Charles the Second, were accepted. The verdict then 
ſtated that the mode of election of officers, which had been ac- 
cuſtomed within the borough by the ſpace of twenty years. pre- 
vious to and until the granting of the letters patent, further pre- 
vailed and was uſed in the borough until the 4th of Fames 2d; 
and that then James 2d iſſued a proclamation, ſealed under the 
Great Seal, entitled, “ a proclamation for reſtoring corporations 
« to their ancient charters, liberties, rights, and franchiſes” and 
dated the 7th Ociober, in the 4th year of his reign, which is a3 
follows: the proclamation recited that ſeveral deeds of ſurrender, 
which had been lately made by ſeveral corporations within the 
kingdom of England and Wales of their charters, franchiſes, and 
privileges, were not-yet recorded or enrolled, and that upon 
the proceedings and rules for judgments which had lately been 


had upon the guo warrantos, or informations in the nature of a 
duo warrants, judgments had not yet been entered upon re- 
cord, notwithſtanding which new charters had been granted by 


Charles the Second and by James the Second, which deeds (be- 
ing 
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ing not enrolled or recorded did not amount to, or in law make, 1789. 

any ſurrender of the charters, franchiſes, or liberties therein men-k( ꝑ7 
tioned ; and that ſuch of the ſaid corporations, againſt which 92 
rules for judgments had been made, but no judgments entered * ae 


upon record, were not diſcorporate or diſſolved ; and that it was 
in his (King James's) power to leave ſuch corporations in the ſame 
tate and condition they were in, and to diſcharge all further 
proceedings and effeCts that might be of ſuch rules for judgments 
and deeds of ſurrender; it was declared that, upon due ſearch and 
examination it appeared, that the deeds of ſurrender made by the 
corporation, of the ſaid cities and towns (except the corporations 
following, that is to ſay, Thetford, Nottingham, Bridgewater, 
Ludlow, Bewdley, Beverley, Tewkeſbury, Exeter, Doncaſter, Col- 
cler, Wincheſter, Launceſton, Liſkeard, Plympton, Tregony, Ply- 
muth, Dunwich, St. Ives, Fewey, Eaſt Love, Camelford, Weſt Looe, 
Tintagell, Penryn, Truro, Bodmyn, Hadleigh, LeſIwythell, and 
Saltaſh) were not inrolled or recorded in any of the courts; and 
that the rules for judgments had paſſed upon informations in 
nature of g warrants againſt the corporations of ſeveral cities 
and towns, yet no judgments had been or were entered upon re- 
cord upon any ſuch informations (except againſt the city of 
London, Cheſter, Calne, St. Ives, Poole, York, Thaxted, Langhorn, 
and Malmſbury); and alſo reciting that the King being reſolved 
to reſtore and put all his cities, towns, and boroughs in Eng- 
land and Wales, and alſo the town of Berwick upon T weed, in- 
to the ſame ſtate and condition in which they were in the late 
reign, before any deed of ſurrender was made of their charters, 
or ſranchiſes, or proceedings againſt them, & c. The King did 
publiſh, declare, direct, and require that the ſaid corporations, 
whoſe deeds of ſurrender were not enrolled, or judgment en- 
tered againſt them as aforeſaid, and the mayors, bailiffs, ſheriffs, 
adermen, common councilmen, Sc. and all and every others 
the members of, or in, every of them reſpectively, pen the 
publication of that proclamation ſhould take upon themſelves, and 
proceed, to act as a corporation, or body politic; and where places 
wete vacant by death, or otherwiſe, to make elections, conſtitute, 
and fill up, the ſame, notwithſtanding the uſual days and times 
of elections by the ancient charters and conſtitutions ſhould hap- 
pen to be paſſed z and to do, execute, and perform, all and every 
matter and thing as they lawfully might and ought to have done, 
if no ſuch deeds of ſurrender, rules for judgment, or other pro- 
ceedings, Sc. had been had or made. And for the better 
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1789. eſfecting the ſaid intention, the King did by order, (made in 
—— Council, and under the Sign Manual,) and did alſo by his pro. 
— 4 clamation (made with the advice of the Council) diſcharge, re. 
Faancis. move and diſmiſs all and every perfon and perſons of and from 


all offices and places of mayors, bailiffs, Sc. and all and every 
office and place, which they or any of them had or claimed only 
by charter, patent, or grant, from the late King, or himſelf, 
fince the dates of the reſpective deeds of ſurrender, or rules fot 
judgment, (except ſuch corporations whoſe deeds of ſurrender 
were enrolled, or agamſt whom judgment was entered, ) and that 
all and every ſuch perſon and perfons fhould deliver up into the 
hands and euſtody of the faid perſons thereby appointed, and 
intended to act, and execute the faid offices and places, all and 
every the charters, records, books, evidences, and matters, con- 
cerning the ſaid reſpective corporations. And it was thereby 
further publiſhed and declared that the King had cauſed all and 
every the ſaid deeds of ſurrender, which could be found, to be 
delivered and put into the hands of the Attorney General to be 
by him cancelled, and returned to the corpotations whom they 
concerned, and had alſo given to the faid Attorney authority, 
and he was thereby warranted and commanded, not only not to 
proceed to or enter judgment upon the ſaid g evarrants, Ec. but 
to enter upon the reſpective records gli proſequis and legal dil. 
charges thereof. And the King thereby publiſhed and declared 
his further grace and favor to the ſaid cities, corporations, Oc. 
at any time thereafter by any futther act to grant, confirm, and 
reſtore, unto them all their charters, liberties, franchiſcs, and 
privileges, that at the reſpective times of ſuch deeds of ſur- 
render, or rules for judgment made or given, they held or en- 
Joyed; and, in order to the perfecting his faid gracious inten- 
tions, he thereby likewiſe publiſhed and declared his royal will 
and pleaſure as for and concerning the reſtoring to ſuch of the 
cities, corporations, and boroughs, which had made deeds of ſur- 
render, or had had judgment given 2gainſt them, which ſurren- 
ders and judgments were entered of record, that the Chancellor, 
and Attorney General, and Solicitor General, without fees to 
any officer or officers whatſoever, upon application to them 
made, ſhould and they were thereby required to prepare and pats 
charters, inſtruments, grants, and letters patent, for the incor- 
porating, regranting, confirming, and reſtoring to all id every 
the faid cities, Qc. their reſpective charters, liberties, riphts 
franchiſes, and privileges, and for reſtoring the reſpectiwe 

mayors, 
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mayors, bailiſfs, recorder, ſheriffs, Wc, as were of ſuch cities, 
corporations, Sc. at the time of ſuch deeds of ſurrender or judg- 
ments reſpectively given or had, for the putting them into the 
fame ſtate, condition, and plight they were in at the time of 
ſuch deeds of ſurrender or judgments made or given, It then 
recited, that divers boroughs that were not theretofore corpora- 
tions had, fince the year 1679, had charters of incorporation 
granted and paſſed unto them, and the King thereby further 
expreſſed and declared his royal pleaſure to determine and annul 
the ſaid laſt- mentioned charters and corporations, and to that 
end he had, in purſuance of the power reſerved in the ſaid char- 
ters, (by order in council and under the ſign- manual,) removed 
and diſcharged, and the King did alſo by the proclamation 
(made with the advice of the Council) remove and diſcharge all 
and every perſon of or in the laſt- mentioned corporations, of 
and from all offices and places of mayors, bailiſfs, Sc. and of 
and from all and every other office and place from which he 
had power reſerved by the ſaid charters reſpeCtively to remove 
and diſcharge them. And the King thereby promiſed and de- 
clared that he would do and conſent to all ſuch acts, matters, and 
things, as ſhould be neceſſary to render thoſe his gracious inten- 
tions and purpoſes effectual; it being his gracious intention to 
call a Parliament as ſoon as the general diſturbance of the king- 
dom by the intended invaſion would admit thereof. The ſpecial 
verdict further ſtated, that aſter the iſſuing of the proclamation, 
to wit, on 26th Ocfober, q Jac. 2. 1688, at a meeting of the 
corporation of Cambridge, at the common hall, after reading the 
proclamation, it was agreed and ordered by the general conſent, 
that the mayor, aldermen, and other officers of the corporation, 
who were in their reſpeCtive places at and before the making of 
the ſurrender, ſhould take upon them their reſpeQive places, and 
proceed to make elections, and fill up ſuch places as were vacant 
by death or otherwiſe, as the proclamation directed; upon which 
certain perſons took the oaths of office for mayor, aldermen, bai- 
lifts, town clerk, and common councilmen, and ſubſcribed the 
declaration, Oc. It then ſtated a bye-law made in 1786, agreeable 
to the defendant's mode of election ſet out in the ſecond count. 
Wilſon, for the plaintiff, made four queſtions: 1ſt, As to 
the deed of ſurrender prior to the granting of the charter of 
Cor. 2. not being enrolled. 2d, Whether that charter contained 
any clauſe which, being void in law, vitiated the whole grant, 
Vol. III. O zd, Con- 
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za, Concerning the effect of the proclamation of James the 
Second, 4th, Whether, ſuppoſing the charter of Car. 2. to be 
a valid and ſubliſting charter, the corporation under the power 
of making bye-laws, could make the bye-law in 1786, to alte: 
the election of officers. [As the opinion of the Court proceeded 
on the two laſt points, we have omitted the arguments, 23 
well as thoſe particular parts of the ſpecial verdict, which re- 
lated to the two firſt.) With reſpect to the third point, the pro- 
clamation of James the Second neither could or did grant any 
thing to the corporation of Cambridge, In the firſt place, if it 
be a grant at all, it is a grant to all the corporations in the 
kingdom, except a few therein particularly enumerated ; and 
mult operate ſo as to give to each of thoſe corporations a di. 
ferent conſtitution, whether they exiſted under charters or by 

reſcription. But no corporation in particular was entitled to 
have the cuſtody of this charter. Again, if there be an illegal 
clauſe in any of the charters ſo revived which would avoid the 
whole charter, or if one of thoſe corporations ſhould forſeit its 
charter, ſuch a charter could not be repealed by „ire faciar, 
without at the ſame time deitroying the proclamation itſelf, by 
which the other corporations were revived, For the judgment 
in ſcire facias is, that the charter itſelf (or in this caſe the pro- 


_ clamation) (hall be totally annulled and cancelled ; and lines are 


to be drawn through it. 4 17/7. 88, Neither did the King in- 
tend that this ſhould operate as a grant. The very title of it, 
« a proclamation,” ſhews that the Crown did not intend any 
thing beyond the common purpoſes of a proclamation j which 
are to declare war and peace, to regulate the coin, to enforce 
laws already exiſting, &c. but never t grant. The King ſeems 
to have intended by this proclamation ſomething like what was 
done in the cafe of the ceded iflands, mentioned in Campbell v. 
Hall (a), where the proclamation gave notice that he had iſſued 
letters patent, empowering the governors of each iſland reſpec- 
tively to ſummon aſſemblies, and with their aſſent to make laws; 
but this power was actually given in the reſpective commiſſions 
iſſued to each governor. So here the proclamation was nothing 
more than a notification of what the King intended to prant, 
and for which purpoſe he had given orders to his crown officers 
to prepare letters patent, c. Beſides, it could not apply as 2 
grant to the corporation of Cambridge, becauſe it recites that 
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the ſeveral corporations had ſurrendered their charters, franchiſes, 
ge which muſt mean 4 their franchiſes, But the corpora- 
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fon of Cambridge had only ſurrendered their franchiſes as far as NewLinG 


againſt 


they reſpected the mode of electing certain officers. The King Faaxcus. 


hd two caſes in view; one, whine the ſurrender was not en- 
rolled, nor judgment entered up; the other, where the ſurrender 
was enrolled, or the judgment entered. A third cafe was not in 
lis contemplation, where a new charter had been accepted by 
the old corporation, in which caſe a new grant was not neceſſary. 
[a the ſecond caſe, the King, being aware of the ſurrender, knew 
that a new grant was neceſſary; but by the proclamation, he 
granted nothing, he only gave notice that he had ordered char. 
tets to be prepared; it reſts in promiſe merely. And, in the 
firſt caſe, he could not intend to make a new grant, becauſe he 
knew it was not neceſſary; and he declarcs that he leaves them 
in the ſame ſtate in which they were before; which excludes 
the idea of a grant to them. He then proceeds to publiſh, de- 
care, direct, and require them to act as corporations: now theſe 
are not the uſual words of a grant, though, if the intent were 
clear, they might operate as ſuch. But the omiſſion of the 
word ( grant“ is ſtrong to ſhew that the King did not intend to 
grant. Then ke required them to do all acts as if no deed of 
ſurrender had been made; now that cannot apply to the cor- 
poration of Cambridge, becauſe they could not do any act which 
was inconſiſtent with the new charter, which they lad accepted in 
the mean time. And he concludes with promiſing future grants, 
which ſhews that, where he intended to grant, he made uſe of 
the ordinary words. Then either the King did not intend to 
gent any thing to Cambridge, or elſe he was deceived in a 
material fact, namely, the acceptance of the intermediate char- 
ter, and then the grant is void. Beſides, it is not found by the 
rerdict, that the proclamation was accepted by the borough 
of Cambridge, which was neceſſary, if it were to operate as a 
grant. Fourthly, the bye-law of 1786 is void ; for a corporation 
cannot change its conſtitution as to the election of officers, 
where it is regulated by charter, or a preſcriptive uſage ; though 
if the charter or uſage be ſilent, as it is incident to a corporation 
to perpetuate themſelves, they may make bye-laws to regulate the 
election of their officers. Now here the charter of Char/es the 


Second directs the mode of election, as it had been for twenty 


fears beſore; and the power of making bye- laws is only given in 
a general ſweeping clauſe, among other things. But it cannot 
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be fuppoſed to have been the King's intention to give the corpo. | 
ration a power of undoing, by a bye-law, that which was the 
chief object of the charter. And indeed the power of making 
bye-laws is not general ; for it concludes with ſaying, « neyer. 
« theleſs under the limitations and proviſoes aforeſaid.” 

Douglas, for the defendant, was ſtopped by the Court. 

Lord Kenyon, Ch. J.—I give no opinion upon ſeveral of the 
points which have been made in the argument, becauſe the 
caſe does not require it; namely, what will amount to a ſurren- 
der of letters patent; the effect of a power of amotion in the 
King's grant; or whether, one part of the King's charter being 
bad, it ſhall abrogate the reſt ; though indeed, if it were neceſ— 
ſary, I ſhould not think that they involved in them much diſſ- 
culty. Two modes of election are {tated on this record; if the 
firſt is to prevail, the plaintiff is right; if the other be the true 
one, the defendant muſt ſucceed. The ſpecial verdict ſtates that 
there is no preſcriptive mode of election; it is therefore neceſ- 
ſary to reſort to the bye-laws which have regulated the election; 
for if the bye-law does not exclude thoſe perſons who were 
intended by the King's charter to concur in the election, or does 
not narrow the number of perſons eligible, it may be good. A 
bye-law cannot indeed exclude integral parts, as was decided in 
the Maidſtone cafe : but, generally ſpeaking, within theſe bounds 
the mode of cleCtion may be regulated by provident bye-laws. 
Now in the corporation of Cambridge there was no other ſtand- 
ard previous to the charter of Chayles the Second: and if prior 
to that time, the bye-laws of the corporation wer? competent to 
regulate the mode of election, they continue ſo at this time, 
unleſs ſome alteration in this reſpect was made by that charter, 
If that charter has regulated the mode of election, and is the 
ſubſiſting charter now, the corporation muſt conform to it: 
and therefore great pains have been taken in the argument to 
ſhew that this is the ſubſiſting charter at this day, "Then let 
us conſider whether it is fo or not. It is not a very popular 
argument to ſay that this charter, which, with many others 
granted under the like circumftances, was one of the greateſt 
grievances of the country, and tended more than any thing elſe 
to bring about the revolution, ſhall be enforced again after it has 
ceaſed to be ated under for a century paſt. It muſt be obſerved 
that the proclamation of Fames the Second was iſſued only nine 
days before the landing of King William ; in which the former 


does not indced abſolutely ſay that thoſe things which had been 
; done 
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done relative to the granting of thoſe charters were contrary to 
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Jaw, but he admits fully that they ought not to have been done. — 
Then, ſpeaking of thoſe corporations who had ſurrendered their NĩT ure 


an 


old conſtitutions and accepted new charters, he ſays that the ſur- * 


renders which had not been enrolled were not binding: and, after 
excepting Londen, Chefter, and ſome others, (whoſe ſurrenders 
had been enrolled,) he proceeds to ſay in effect by the procla- 
mation, that all the proceedings relative to the other corporations 
were void; and he directs that, on the publication of that pro- 
clamation, they ſhall be reſtored to the ſtate in which they were 
before ſuch ſurrenders were made or new charters granted. And 
thoſe corporations were not to wait till new charters were paſſed, 
but they were required, in the very words of the proclamation, 
immediately to take upon themſelves and proceed to act as bodies 
politic; and they were required to fill up the vacancies, notwith- 
ſtanding the uſua! days of election were paſſed. Then indeed 
orders were given to the Lord Chancellor, and the Attorney and 
Solicitor General, to do whatever ſhould be deemed neceſſary for 
reſtoring the old corporations. Then conſider the nature of the 
inſtrument by which this is to be effected: it is an inſtrument 
under the great ſeal, declaring the King's intention competent 
to the purpoſes for which it was granted, and expreſſed in words 
which admit of no ambiguity. But it has been objected that, as 
this inſtrument extends to many different corporations, it could 
not be repealed as to any one, in caſe of forfeiture or otherwiſe, 
without affecting all the others. But I do not fee why it may not 
be cancelled as to one, and remain good as to the others. It 
was then ſaid that this corporation had acquired powers by the 
charter of Charles the Second which they were not deſirous of 
parting with, and that in fact they did not accept of this procla- 
mation. In anſwer to this it is only neceſſary to advert to what 
the corporation did; they afſembled in their corporate capacity, 
and in council profeſied to act under it, by electing officers as they 
were directed by the proclamation, and taking the oaths. Now 
there could not be any ſtronger act of acceptance than this. 
Therefore, the charter of Charles the Second being out of the caſe, 
the corporation were reſtore to the ſtate in which they were be- 
fore that time: and there being no charter or preſcription to re- 
zulate their mode of election, it was competent to this corporation 
to make the bye-law in 1786, under which the detendant claims. 
ASHHURST, J. The principal queſtion is, Whether the charter 
of Charles the Second is or is not the ſubliſting charter which go- 
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verns the corporation of Cambridge? Now that charter we 
done away by the proclamation of Fames the Second ; which 
inſinuates that all thoſe meaſures which had been purſued by 
Charles the Second againſt the old corporations were arbitrary, 
and directs that, where the ſurrenders of the old charters had 
not been enrolled, the new charters which had been granted 
ſhould be void in law, and that the old corporations ſhould pro- 
ceed to act as if ſuch charters had never been granted at all. 
But it is ſaid that the proclamation was not intended as a grant 
to revive thoſe corporations, but only as an intimation of what 
the King meant to do in future. But that is directly contrary 
to the very words of the proclamation, whereby the King directed 
all the old corporations immediately to act as they did beſore 
theſe charters were granted. And it is clear that the King meant 
ih facto to reſtore the old corporations. For we cannot ſup- 
poſe that the King intended that thoſe perſons ſhould act with- 


out any authority : but he meant to give them that authority, 


which he required them to exerciſe immediately, without wait- 
ing for any thing further to be done. And I ſee no objection 
to a proclamation under the great ſcal having the force of a 
grant, if it be accepted as ſuch and acted under. And though 


this was not in form a grant, yet it is tantamount to it; it is 


like a charter of reſtoration. It makes no difference whether 
it is referable to one corporation in particular, or to a!l the cor. 
porations then in exiſtence; for it operates as an indivi- 
dual grant to each. Now here the old corporation agr:cd to 
accept it as ſuch, by immediately meetiag in their corporate ca- 
pacity, and proceeding to the re-election of their old officers, 
who were ſworn in. This is a ſtrong act of acceptance. Then 
the remaining queſtion is reſpecting the validity of the byc-law 
in 1786. I admit that, though bye-laws cannot alter the con- 
ſtitution, they may regulate the manner of election, if they do 
not infringe their charter. Now here it is expreſsly found that 
their mode of election was not regulated by any charter or pre- 
ſcription, but that it has varied ſrom time to time. The ſame 
power, therefore, which enabled the corporation to make the 
former bye-law, alſo enabled them to ſubſtitute another in it's 
room. 

BvuLLER, J.—After what has been ſaid, I ſhall only add 3 
few words. As to the finding of the jury, whether the 
acceptance of the proclamation is ſufficiently ſtated ; it is cer- 


tainly a rule that the jury muſt find facts, and not merely evi- 
dence 
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dence of facts: but there is no foundation for the objection here, 1789. 
for the jury have found facts. And ſuppoſing the queſtion at - 
the trial has been whether or not that which was proved amount- 8 2 
ed to an acceptance in point of law, they could not have found Faves. 
more correctly than they have done; for they have ſtated that 

which the corporation did, and if that amount in law to an 
acceptance, it is a ſuſhicient finding. It ſeems to me to be a 

zery conſiderable queſtion whether the bye-law of 1786 would 

not have been good, even if the charter of Charles the Second 

had ſtood, For two bye-laws are ſtated; one previous to the 

charter of Charles the Second, and referred to therein, in which 

bye-law there is much chance in the mode of election; and the 

other made in 1786, which is a more judicious one, and leſs 

ſubject to chance. Now I do not think that the latter would 

be bad, even if the charter of Charles the Second ſtill continued 

in force : for it does not narrow the number of perſons eligible ; 

but it takes away that wiich was left to chance, and gives more 


to judgment. 
Grose, ].—declared himſelf of the ſame opinion. 
Judgment for the defendant. 
The KING againſt Joun PASMORE. 82 


N information in the nature of a 9% warranto was ex- Wuen am in- 
hibited againſt the defendant, calling upon him to ſhew tezral partcf 

. . . a corpora- 
by what authority he claimed and exerciſed the office of mayor tion is gone, 
, - - and the cor. 
of the borough of Hellen. The defendant in his plea ſet forth — 


that George the Third by letters patent under the great ſeal, bear- no power of 

. . . N reſtoring it, 

ing date the 3d of September in the fourteenth year of his reign, or of doing 

ef his ſpecial grace, certain knowledge, and mere motion, for Bim- — 2 

ſelf his heirs and ſucceſſors, did will, grant, ordain, conſtitute, corporation 

confirm, and declare, that the ſaid borough of Helle/ton ſhould 1 

and might remain for ever thereaſter a free borough of itſelf, te crown 
may grant a 

and the burgeſſes of the ſame borough by whatſoever name or new charter. 

names of incorporation they had theretofore been incorporated 

or called ſhould and might for ever thereafter be one body cor- 

porate and politic in deed, fact, and name, by the name of the 

Mayor and Commonalty of the borough of Hellefen. And by 

the ſaic letters patent it was further ordained, We. that there 

ſhould be five aldermen, who ſhould continue for life, one of 

whom was to be mayor ; and the firſt modern mayor and alder- 
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men were thereby conſtituted by name. And the King did 


—— further will, grant, ordain, declare, and confirm, that for ever 


The Kino 


ag ainſt 


thereafter there ſhould be certain perſons within the borough 


Pasmozs, Who ſhould be freemen and burgeſſes thereof, and he thereby 


nominated created and conſtituted the defendant and thirty others 
by name, being inhabitants within the ſaid borough, to be bur. 
geſſes thereof. It then ftated the mode of election of mayor to 
be, that the mayor or his deputy and aldermen, or the major part 
of them, whereof the mayor or his deputy ſhould be one, for ever 
thereafter in every year upon Syrday next before the feait of St. 
Michael the archangel ſhould meet in the Guildhall or in any 
other convenient place within the ſaid borough, and there no- 
minate and aſſign two of the aldermen before the freemen of the 
ſaid borough then and there preſent, to the intent that they 
might elect one of the ſaid two aldermen to the office of mayor, 
Sc. It then ſtated the acceptance of the ſaid letters patent on 
the 4th of September in the ſaid fourteenth year, Sc. and de- 
rived title to the defendant under that charter. The replication, 
taking iſſue upon the fact of acceptance of the ſaid letters pa- 
tent, ſtated that the King by the ſaid letters patent, after recit- 
ing that the borough of Helleſton was a borough by preſcription, 
and under letters patent of the twenty ſeventh cf Elizabeth, and 
ſixteenth of Charles I., and alſo that it appeared to the ſaid lord 
the King by divers petitions of and on the behalf of divers mer- 
chants, tradeſmen, inhabitants, and freeholders, of his ſaid bo- 
rough of Helleſlon, that ſeveral diſputes had ariſen within the 
ſame, and informations in nature of 9% warrants had then been 
proſecuted in his court of King's Bench, and judgment of 
ouſter obtained againſt ſeveral perſons for acting as mayor, alder- 
men, and freemen, reſpectively, of the ſaid borough, whereby, and 
by the natural deaths of other aldermen of the ſaid borough, 
his ſaid corporation avas then in danger of being diſſolved, and in- 
capable of continuing itſelf, or of exerciſing and enjoying their ſaid 
libertics and franchiſes, by reaſon whereof the petitioners la- 
boured under great hardſhips, grievances, and inconveniences z 
he, being willing that they might be relieve in their ſaid com- 
plaints, as far ag in him Jay, and that there ſhould be one cer- 
tain and undoubted method of preſerving the peace within his 
ſaid borough of Helliſton, and that his people might enjoy their 
riglits there, and exerciſe acts of juſtice without any delay, 
did by the ſaid letters patent grant and ordain as in the ſaid plea 
is above ſet forth. The replication then proceeded to ſet forth 

further 
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further parts of the ſaid letters patent; aſcertaining. the boun- 
daries of the juriſdiction of the borough; and alſo that it 
was thereby. further granted to the mayor and commonalty of 
the ſaid borough that in caſe of ſickneſs, or abſence from the 
{iid borough, of the mayor, he might appoint a deputy under 
his hand. And that the King further granted that there ſhould 
he a recorder of the ſaid borough ; and that he might at all times 
by writing under his hand and ſeal appoint a deputy; and that 
in the nomination and election of magiſtrates, and all other cor- 
rate acts to be done by the mayor and aldermen, the mayor or 
kis deputy ſhould have a double or caſting voice in caſe the votes 
were equal; and in the nomination of two of the aldermen to 
the freemen of the faid borough for the election of a mayor, 
upon the death or amotion of any mayor of the ſaid borough, 
if the votes of the aldermen ſhould be equal, then the alderman 
who laſt ſerved the othce of mayor preſent ſhould have a double 
orcaſting vote. And that the King further willed by the ſaid letters 
patent that in caſe of the death, non-reſidence, or amotion, of any 
alderman, the mayor or his deputy and the reſt of the aldermen, 
or major part of the ſame, might within eight days after ſuch 
death or amotion elect one of the freemen to be an alderman. 
t alſo ſtated the mode of electing freemen ; and alſo a grant of 
a market and fairs, with all cuſtomary tolls and profits ; and of 
all waives and eſtrays within the ſaid borough to the mayor and 
commonalty of the ſame. And that the king further granted and 
confirmed to the mayor and commonalty the power of electing 
two burgeſſes to repreſent them in parliament, and he did alſo 
ratify, confirm, and reſtore, as lar as in him lay, to the aforeſaid 
mayor and commonalty his ſaid borough of Helle/ton, and the 
market houſe there, and all and fingular the fame manors, 
hamlets, lands, commons, courts, c. goods and chattels of fe- 
lons, Sc. hereditaments, authorities, liberties, privileges, fran- 
chiles, rights, juriſdictions, &c. whatſoever, which the burgeſſes 
of the ſaid borough or their predeceſſors then or theretofore had, 
or had uſed and enjoyed, by whatever names they were incor- 
porated, &c, to have, hold, and enjoy the ſame to the ſaid mayor 
and commonalty of the borough aforeſaid and their ſucceſſors 
for ever, under the ancient rent or fee-farm theretofore accuſ- 
tomed to be rendered to him for the ſame. And that he more- 
orer wilied, and by thoſe preſents granted to the ſaid mayor and 
commonalty all and ſingular the giſts, grants, liberties, franchiſes, 
Er. and all and fingular things, as well in that preſent charter 
declared, 
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1789. declared, as in all and ſingular other charters, letters, or gifts, 
nnxny of his progenitors theretofore made or granted. And that 
8 he, graciouſly ratifying all thoſe things for himſelf, his hein 
Pau. and ſucceſſors, as far as in him lay, of his ſpecial grace by the 

tenor of thoſe preſents did approve, ratify, and confirm, the 
fame to the ſaid mayor and commonalty for ever, Sc.; 28 by 
the ſaid letters patent, &c. The replication then proceeded to 
ttate that the borough of Helleſton was 2 borough by preſcrip. 
tion previous to and at the time of the granting of the charter 
of Elizabeth thereafter mentioned; and that before the granting 
of the letters patent of George 3. a charter had been granted to 
the borough in the 27th of Elizaleth [the proviſions of which 
are therein particularly ſet forth, and which are ſimilar to theſe 
before ſpecified in the charter of George 3. except as is hereafter 
noticed}. It then ſtated the acceptance of the charter of Eizalet, 
and that it was in force at the time of making the letters 
patent of George 3. It then proceeded to ſtate that from time 
whereof, c. until and at the time of granting the ſaid letters 
patent of our ſaid Lord the King, the mayor of the ſaid borough 
had not by any charter, uſage, or preſcription, any power or au- 
thority of conſtituting a deputy to exerciſe the office of mayor 
during his abſence or ſickneſs, or on any other occaſion what. 
ſoever; nor had the mayor in any corporate act whatſoever, 
done or to be done by the mayor and aldermen of the faid 
borough, where the votes were cr ſhould be equal, a dou- 
ble or caſting vote; nor in the nomination of two of the al- 
dermen of the ſaid borough to the freemen of the ſaid borough 
for the election of a mayor, upon the death or amotion of any 
mayor, in caſe the votes of the aldermen were equal, kad the 
alderman who had laſt ſerved the office of mayor of the aid 
borough preſent at ſuch election a double or caſting vote; nor 
had the recorder any power or authority of appointing any per- 
ſon to be his deputy, other than and except the town-clerk 
of the borough. That before and at the time of granting th2 
ſaid letters patent of our ſaid Lord the King, R. Johns in the 1aid 
letters patent of our ſaid Lord the King firſt named, and feven 
other perſons {naming them} in the ſaid letters patent laſt men- 
toned alſo named, were reſpectively burgeſſes and freemen of the 
ſ:id borough, and were then the only exiſting burgeſſes and free- 
en of the ſame. It then concluded by ſtating that a majority 
of theſe perſons refuſed to accept the letters patent of George 3» 


The rejoinder joined iſſue on the firſt replication as to the ac- 
ceptance 
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teptance of the charter of George 3.3 and, as to the matter 1789. 
aſtly replied, proteſting that it is not ſuſſicient in Jaw to 


| convict the defendant, or exclude him from his ſaid office ; — a 
e proteſting alſo that the charter of Flizabeth was not in force PI 
0 at the time of granting the charter of George 3.; proteſting 
7 alſo that the ſaid Richard Fohns and the other ſeven perſons 
) [naming them} were not burgeſſes of the ſaid borough at the 
time of granting the laſt mentioned charter; ſtated that queen 
Elizabeth did further will and grant, by her ſaid letters patent, 


that the mayor and major part of the aldermen of the ſaid 
borough for the time being, on Sunday next before the feaſt of 
St, Michael the Archangel, in every year, ſhould meet in the 
Guildhall of the ſaid borough, and there nominate and aflign 
two of the aldermen before the freemen of the ſaid borough 
then and there preſent, to the intent that they might elect one | 
of thoſe two aldermen to the office of mayor for one whole year, [9 
and until another ſhould be elected to the office in the fame | 
manner; and that ſhe further granted that, upon the death ; 
or amotion of the mayor, an election of another might 1 
be made according to the mode above preſcribed for the 
remainder of the year. That for a long time before, and 
at the time of, the granting of the ſaid letters patent of our faid 7 
Lord the King, there was no mayor of the ſaid berough z ner were 
there tas aldermen of the ſaid b:ragh ; and that by reaſon thereof 1 
a mayor of the ſaid borough could not be named, affegned, er elefed; | | | 
mr could any election of a freeman or burgeſs of the ſaid bercugh, 
nar any nomination or election of an alderman of the ſaid beroughy | 
be bad or held under or ly virtue of the ſaid letters patent of the i 
ſaid queen Elizabeth, or under or by virtue of any preſcription or | : 
ater patent or charter whatſoever z whereby the ſaid corpi ration 4 
ef Helleſton before, and at the time of, the granting the ſaid letters . 
patent of our ſaid Lord the King, became and was incapable of con- 
tinuing itſelf, or of exerciſing and enjoying the liberties, franchiſes, 
Sc. by the ſaid charter of Elizabeth, or by any preſcription, or 
any ether charter whatſcever, granted or confirmed, or of perform- 
ing the duties thereby required ; and by reaſon thereof became and 6 
was totally and abſelutely diſſelved, Sc. The ſurrejoinder ſtated g 
that the burgeſſes of the ſaid borough at the time of granting 0 
the charter of George 3. were a body politic and corporate, in 
manner and form as in the replication alleged, &c. 

This cauſe was tried at Lawunce/ion Spring aſſizes 1988, be- 
fore Buller, J. when a ſpecial verdict was found, the facts being 
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previouſly agreed by the parties. The verdict ſtated that Hel. 
ion was a corporation by prefcription; and before and at the 
time of granting the letters patent of queen Elizabeth, here. 


Pazmoxx. after mentioned, the burgeiles of the ſaid borough had held and 


enjoyed divers lands, tenements, rights, juriſdictions, liberties, 
and franchiſes by preſcription, and by virtue of divers letters 
patent; and that queen Elizabeth, by her letters patent, dated 
26th January in the 27th year of her reign, granted to the 
burgeſſes of the ſaid borough in manner and form as in the 
replication and rejoinder is above ſet forth; which letters patent 
were duly accepted. That at the time of granting the letters 
patent of George 3, Richard Johns was the only remaining perſon 
who had before that time been elected an alderman of the ſaid 
borough ; and Richard Johns the elder, Matthew Willes, Edmund 
Fohn, Richard Penhall, otherwiſe Penhale, William Rogers, 
Thomas Glynn, and Thomas Willes, were the only remaining 
perſons who had before that time been elected burgeſſes and 
freemen of the ſaid borough under and by virtue of the ſaid 
letters patent of queen Elizabeth. And that there was not then 
nor had been for twelve months previous to the granting the 
aforelaid letters patent of George 3. any mayor of the ſaid bo- 
rough, and by reaſon thereof a mayor of the faid borough could 
not be named, aſſigned, or elected; nor could any election of 
a freeman or burgeſs of the ſaid borough, nor any nomination or 
election of an alderman of the ſaid borough, be had or held un- 
der or by virtue of the ſaid letters patent of Z/izabe;h, or under or 
by virtue of any preſcription, or other patent, or charter, what- 
ſoever : nor had the burgeſſes of the ſaid borough, by any uſage, 
preſcription, or charter, any power of holding any corporate aſ- 
ſembly, or of doing any corporate act, in any other manner than 
as by the parts of the letters patent of the ſaid queen Elizabeth 
above ſet forth they had the power of doing. That on the 3d 
September in the 14th Geo. 3. the King by his letters patent 
of that date, and directed as in the defendant's plea is men- 
tioned, granted in manner and form as is ſet forth in the plea 
and replication ; and that all the perſons, to whom the ſaid let- 
ters patent laſt mentioned were directed, accepted the ſame, ex- 
cept the ſaid Richard Fohns, ſo having been elected an alderman 
of the ſaid borough, and that the ſaid Aatthew Willes, Richard 
John, the elder, Edmund John, Richard Penhall, otherwiſe Pen- 
hale, and William Regers, being the majority or greater part of the 


then remaining perſons who had before that time been elected 
freemen 
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freemen and burgeſſes, and being the perſons who are ſeverally 
deſcribed in the ſaid laſt mentioned letters patent, who then ſe- 


rerally and reſpectively refuſed, and from thence hitherto have The Kune 
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refuſed, to accept the ſaid letters patent. That the ſaid Richard Pazxoar.' 


„ut, Mathew Willes, Richard Johns the elder, | Edmund 


Jobn, Richard Penhall, otherwiſe Penhale, and William Rogers, | 


had before the granting the ſaid letters patent been ſeverally 
elected and admitted into their reſpective oſſices; and had not, 


nor had either of them, ſubſequent to the time of their reſpec- 


tire elections into their ſaid ſeveral offices, been removed from 
or reſigned the ſame. But whether upon the whole matter, &c. 
the ſaid letters patent. were duly accepted by the perſons to 
whom they were directed, &c, the jurors prayed the advice of 


the Court; and alſo whether upon the whole matter, Sc. the 


burgeſſes of the ſaid borough until and at the time when the ſaid 
letters patent were granted were a body corporate, &c. the ju- 
tors alſo prayed the advice of the Court, Wc. 

This verdict was argued in laſt Michaelmas term by Jekyll for 
the relator, and Zaf? for the defendant ; and again, on this day, 
by Latorence, Serjt. for the relator ; Gibbs, who was to have ar- 
gned on the part of the defendant, was ſtopped by the Court. 

For the relator it was contended, Firſt, that the old corpora- 
tion under the circumſtances of this cafe was not diſſolved. 
Secondly, that the new charter, reciting that the old corporation 
was an exiſting corporation, admitted the old corporation not 
to be diſſolved 3 and that therefore thoſe who claimed under it, 
were eſtopped by their own act of acceptance, to ſay that the 
old corporation was diflolved, Thirdly, that the Crown, on 
refuſal of acceptance by an exiſting corporation, cannot intrude 
upon it a conſtitution of a different frame. And, fourthly, that 
even if the old corporation were in point of law diſſolved, the 
King in granting the new charter was deceived, and that. his 
grant was void. As to the firſt : There are only three ways in 
which a corporation may be diſſolved ; 1ſt, By abuſer, miſuſer, 
or forfeiture for a breach of the condition implied in all grants 
of corporations. Bra&, /. 2. fo. 56. 2 Inſt. 222. 1 Show, 274. 
and 4 Med. 55. But the King can only take advantage of a 
condition broken by ſcire facias or quo warrants, 4 Med. 5 5. 
The King can only ſeize franchiſes upon office found. 2 Inft, 
222. 2dly, By ſurrender, which in this caſe is not pretended. 


Or 3dly, By the death of ll its natural members. 1 Ro. Abr. 
514. J. 2. which has not happened in this caſe, Then the 
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corporation of Helleſten was not extinct or diſſolved by either of 
thefe three modes. Integral parts were indeed gone: but a corpo- 
ration may ſubſiſt, though it has loſt an integral part, and though 
it has loſt the power of chooſing its othcers. © If the maſter 
© and brethren of a college be all dead, the corporation is deter. 
* mincd, it £. 4. c. 4, and fo it is of an, abbot and convent. 
« But if the abbot be alive, and the convent all dead, the corpora. 
« tion is not determined, er Cate/by J., becauſe he may profe; 
« others.” Thel. Dig. lib. 1. c. 22. . 20. And this doctrine is re- 
cognized by Madox in his Firma Burgi, c. 2. f. 18. Aſter men. 
tioning the proceedings againſt the corporations of Oxford and 
IWincheſter, whoſe franchiſes had been ſeized into the king's hand, 
he adds May be ſome men would ſay the town of Oxford, whilſt 
« it was thus without a mayor, was in a ſtate of inactivity, a 
« corpus ſemimortuum. As if an incorporated community, which 
« is deemed immortal, could, by the abſence or want of a mayor, 
ebe either put to death, or thrown into a trance. The like may 
be ſaid of Minchęſter. Let it therefore be enquired whether the 
ce towns of Oxford and Winche/ter were inactive during the time of 
« the yoidance of the reſpective mayoralties. The anſwer is ready 
« at hand. Theſe two caſes ſeem to overthrow the notion of the 
% jnactivity; and in both theſe cafes it appeareth that, as ſoon as 
ce the reſpective mayors were ſworn into their oſſice, the town; 
« were immediately reſtored to their former ſtate.” And aſter 
adding three other inſtances, he concludes thus; “ In ne, I pre- 
„ {ume no man who knows the precedents of forn.cr ages, can 
ic believe that it is deſtruQtive of the being or life of an incorpo- 
& rated city or town to be without a mayor or head officer for a 
ct few days.“ Theſe caſes ſhew that the loſs of integral parts 
does not diſſolve a corporation; neither will its inability to conti- 
nue itſelf. For ** a corporation may ſubſiſt, though it has not the 
« power of chooſing officers, and the King may have that,” as 
10 Rep. 33. 1 Show. 279. The body might have been reſtored 
by a writ under the great ſeal. The ſucceſſion of aggregate cor- 
porations may be continued by other means than by the acts of 
the corporation themfelves : as in the cafe of eccleſiaſtical cor- 
porations, where the Crown reſerves to itfelf the power of appoint- 
ing a dean or canons. When an aggregate corporation is created, 
the power of electing new members is implied from the act of in- 
corporation, though no ſuch power be exprefsly given : ſo where 
the corporation has loſt the power of electing new members, an 


implied power reſults back to the Crown, according to Ld, Mac- 
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dnfield's opinion in the Banbury caſe, in the inſtance of the 
ah of a mayor, whoſe vacancy the corporation had no power 
0 fill up. It cannot be contended that a corporation 1s diſ- 
pled, when ſome of thoſe incidents, which are ſuppoſed to be 
inſeparable, are gone, ſuch as the power of perpetuating it- 
ſelf, of ſuing and being ſued, c. becauſe that would alſo 
prove that every corporation would be diffolved, whoſe mayor 
Jed in office, unleſs there was ſome power in the corporation 
o elect a ſucceſſor. Then the old corporation of Helleffon was 
dot diſſolved, becauſe there were remaining ſome of the corpo- 
tors, who were capable of exerciſing and enjoying all thoſe 
privileges and advantages which the burgeſſes of a borough 
nay exerciſe in their ſeparate and private capacities, and were 
capable of having other integral parts added to them by a new 
prant from the Crown. Now it the Court ſhould determine that 
t was competent to the King to grant an entirely new charter 
of incorporation to Helleſton, on a ſuppoſition that the old cor- 

tion was diſſolved, it would deprive the remaining in- 
{viduals of the old corporation of thoſe privileges to which they 
ue entitled; ſuch as the rights of election of members of parlia- 
ment, rights of common, c. 2 Lord Raym. 952. But this very 
queſtion was expreſsly decided in the mayor, &c, of Colcheſter v. 
Saber (a): there after judgments of ouſter had been obtained 
zpainſt the mayor and all the aldermen, and they were all dead, a 
new charter was granted ; and the queſtion was whether the new 
corporation could maintain an action of debt againſt the deſend- 
ud on a bond given by the defendant's father to the old corpo- 
nion; Lord Mangfteld ſaid & the corporation is not diſſolved by 
the jadgments of ouſter and ſubſequent deaths of the mayor and 
adermen, though they are without their magiſtracy : their conſti- 
tution is not deſtroyed and gone. Would not a freeman ſtill con- 
tinue to have a right of common ? or to vote for members of par- 
lament ? Sir F. Smith's caſe is in point, Notwithſtanding the 
julgment of ouſter, a right may remain ſo as to be capable of 
being again raiſed and revived. The corporation cannot act with- 
out legal magiſtrates : but their rights may be revived, and put in 
ation again, by a new charter from the Crown, giving them legal 
magiſtrates,” The reſt of the Court concurred, and thought that 
the old corporation was not difſolved ; but that it was revived by 
tie new charter ſo as to be entitled to the credits, and liable 
to the debts of the old corporation. Great inconveniences - 


(s) 3 Zirr. 1566, 
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1789, would follow from a determination that a corporation was if. 


ſolved by the loſs of an integral part; no perſon would be liable 


The Ki to be ſued for the debts of the corporation; lands leaſed by them 


againſt 


Pazmozx. would be taken out of the hands of the leflees, becauſe the 


lands themſelves would revert to the donor; and the remaining 
corporators would loſe their franchiſes. The public alſo would 
by affected by it; for lands given to the corporation for public 
and charitable purpoſes would be loſt. 2dly, The new charter 
acknowledges the old corporation to be in exiſtence, It recites 
* that the corporation was in danger of being difſolved.” Again 
it proceeds to ſay, „We for us, our heirs and ſucceſſors, dg 
« hereby ratify and confirm,” Sc. ; which words are only referable 
to the exiſtence of the old corporation. And there are ſeveral 
other parts, which arc only intelligible as applied to an exiſting 
body. It is obſervable alſo that this grant was ſubſequent to the 
Colebeſter caſe; which affords a ſtrong preſumption that the 
officers of the Crown conſidered that caſe to be law, and ated 
upon it: and, as the grantees accepted the new charter, they 
are eſtopped to ſay that the old corporation was diflolyed, 
3dly, The corporation, intended to be created by the late charter, 
is eſſentially different from the old one: by it a deputy mayor, 
and recorder, are to be appointed, whereas no ſuch officers were 
known under the charter of Elizabeth; a caiting voice is given to 
thoſe deputies, and other powers are given to the deputy mayor; 
a different mode of taking the oaths 1s alſo appointed ; the bo- 
rough juſtices are to nominate conſtables from any rank of the 
inhabitants, which was not known before. But the principal va- 
riance between the two corporations conſiſts in the power of 
electing members of parliament ; under the charter of Elizabeth 
the right was in the body at large, but in the late one it is veſted 
in the mayor and council. 'This would effect a total change in 
the government of the borough, and would create an ariſtocraey 
inſtead of a democracy. Now the Crown could not compel ihe 
old corporators to accept the new charter, which was ſo eſſen- 
tially to vary the conſtitution of the borough, although the King 
might have re-animated the old corporation. Acceptance 1s 
neceſſary to the validity of a charter; and the corporators may 
if they pleaſe reject it. Perſons cannot be incorporated againſt 
their will. 2 Brownl. 100. Bagge's caſe, 1 Rol. Rep. 226. And 
in R. v. Aſkew (a) it was ſaid that the Crown could not com- 
pel perſons to be corporators without their conſent. Now in 
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this caſe the old corporation have refuſed this charter in all it's 
ſtages. And it cannot be contended that both theſe may exiſt 
45 concurrent corporations; for the Crown cannot create two cor- 
porations at the ſame time for the government of the ſame place. 
The Crown might indeed have re- animated the old corporation; 
put it could not deſtroy or abridge old rights legally veſted: 
and, by extending the right of election to the whole body by 
the late charter, the Crown would deprive the remaining cor- 
tors under the charter of Elizabeth of their franchiſe. There- 
fore the charter of the preſent King is void on that ground- 
With reſpect to the fourth point: If the old corporation were 
lifolved, the King was deceived, for he was not informed of the 
extent to which his grant would operate : and even if it were 
the intent of the Crown to grant a new charter of incorporation, 
it cannot be carried into effect ; on either of which grounds alſo 
the charter is void. The arguments on the ſecond head are equally 
applicable to this; for this new charter was made on a ſuppoſi- 
tion that the old corporation was in exiſtence. The petitioners 
ſhould have ſtated the abſolute extinguiſhment of the old cor- 
poration, and that the lands had reverted to the Crown, and 
preyed a new creation; inſtead of which it appears by the re- 
cital in the charter that the corporation was only in danger of 
being difſolved ; and this is the ſuggeſtion of the grantees, and 
not the inference of the Crown, The ground on which the 
charter was granted was the miſchiefs to be apprehended in the 
borough: the Crown could only collect theſe miſchiefs from 
the ſuggeſtion of the grantees. In the grant of offices, and 
grant of markets, it is “that they ſhall enjoy all and ſingular 
« other matters as well in that charter as in former ones, 
„and that the king did ratify and confirm, &c;:” theſe are the 
very words uſed by Lord Cole, as words of confirmation, Co. 
Lit. 295. 5. And none of the privileges under the old 
charter could be enjoyed if this were to be a perfectly new 
corporation, Then it goes on to reſtore all houſes and former 
rigats, Se. Now * reſtore” neceſſarily implies a former poſſeſ- 
fon, Theſe paſſages ſhew that the King acted on a ſuppoſition 
that the old corporation ſtill exiſted, and therefore was deceived, 
Jenk, 303. If the Crown be miſtaken in the eſtate granted, 
the grant is void. Now here if the corporation were diſſolved, 
the King was entitled to the poſſeſſion of the lands, becauſe they 
reverted to the Crown on that event; he therefore was deceived, 
becauſe he ſuppoſed he was only granting the reverſion, The 
Vox. III. P | King's 
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King's grant cannot operarate diverſo intuitu, Vaugh, 14. But i 
ſuch caſe he ſhall be intended to be deceived, 2 Ry. Rep. 196, 
recognized in 3 Com. Dig. 457. (G. 11.) where are alſo ſevctal 
other authorities to the ſame effect. The King's grant ſhall no: 
enure to any other intent than that which is preciſely expreſſed 
init. Finch 101. But even if the corporation were not dif. 
ſolved, the King's intent cannot he carried into effect. For it 
had for it's object the granting of the corporation houſes and 
lands, Sc. And in that part of the charter there are only words 
of confirmation, but none of grant. Sed non valet confirmatig 1% 
tle qui confirmat fit in peſſeſſione rei vel juris unde fieri debet con- 
firmatio, et eodem medo nift ile cui confirmatio fit ſit in peſſeſſione,” 
Co. Lit. 306, b. Again Lord Coke in his comment (a) on fc. 
531. ſays, “Some words are large, and have a general extent, 
« and ſome have a proper and particular application. The former 
&« ſort may contain the latter; as dedi, or concefſi, may amount to 
« a grant, a releaſe, a confirmation, or ſurrender, c. But a 
« releaſe, a confirmation, or ſurrender, Sc. cannot amount to a 
« grant, nor a ſurrender to a confirmation z becauſe theſe be pro- 
& per and peculiar manner of conveyances, and are deſtined to a 
« ſpecial end.“ If then the burgeſſes under the new charter can- 
not take the lands, Sc. the purpoſes of the charter cannot be 
anſwered, and then the grant is void, becauſe it cannot enure to 
any other purpoſe. Shep. Touch. 83. 

Eaſi, for the defendant. The title which the defendant derives 
under the charter of the 14th of George 3. depends upon the 
right which the Crown had to make ſuch a grant to the inhabit- 
ants of the borough of Hellefon at that time, when the rem- 
nant of the old corporation was utterly incapacitated from exer- 
ciſing it's corporate functions by the loſs of an integral part 
without any power of revival inherent in themſelves. They 
had been reduced to that ſituation by judgments of ouſter har- 
ing been obtained in Eaſter Term 1773 againſt every corpora- 
tor, whoſe franchiſe was not protected by an enjoyment of twenty 
years, every member of the corporation having been elected 
under an illegal bye-law: ſo that, at the time when the charter 
of Geo, 3. was granted, there remained of the old corporation 
one alderman and ſeven freemen, de fas; no mayor, nor a poſ- 
ſibility of electing another, for want of a ſuſſicient number of 
aldermen out of whom ſuch election could be made: while the 
other two integral parts were alſo in a ſtate of gradual decay. 
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Under ſuch circumſtances, the inhabitants, being deprived of all 1789. 
de benefits reſulting from that local government, which had 
teen originally inſtituted for their advantage, petitioned for, and —_ ws = 
obtained from the Crown, a new charter of incorporation, as Pau E 
they had an undoubted right to do, in order to reſtore to them 
that government of which they had been bereaved by the failure 
of the former corporation; in which caſe the fact of non-accept- 
ance by the old corporation ſtated in the ſpecial verdict will 
ure no operation, ſince that charter is ſtated to have been ac- 
cepted by a majority of the perſons to whom it was addreſſed, 
namely, the inhabitants of the borough of Hellen. Two pre- 
liminary objections have been made to the neceſſity of diſcuſſing 
the principal queſtion. Firſt, that the charter of Geo. 3., under 
which the defendant claims, admits that the old corporation 
15 not diſſolved, and therefore that he is eſtopped now from 
contending that it was. Secondly, that ſuppoting the old cor- 
poration was difſolved, the King having conceived that it 
fill exiſted, and intending to reſtore and confirm the privileges 
which it held to -the grantees under the new charter, was 
therefore miſtaken and deceived in his grant ; and conſequently 
the grant is void. Both theſe objections may be anſwered to- 
ther, becauſe the authorities apply equally to both. The ob- 
jeftions ariſe from that which is tated in the recital of the char- 
ter, namely that the corporation was in danger of being diſſelved 
from certain occurrences before ſtated. But this is merely the in- 
ference of the King, and makes no part of the facts ſuggeſted 
by the grantees, which is the conſideration for the grant. And' 
it is impofhble to ſay that the grantee can be eſtopped by any 
inference of the King's in the recital of the grant which is made 
x cert ſcientid et mero motu. Then the only ground for avoid- 
ing the grant, under a ſuppoſition that the King was deceived, 
i that the deception aroſe from a falſe repreſentation of facts by 
the grantees, in conſequence of which the King was induced' 
to grant ſomething more than he would otherwiſe have done, 
lad he been truly informed of all the circumſtances: but that 
cannot be ſaid to be the cafe here; for in the very ſame ſeatence 
ne recited all thoſe occurrences which had taken place in the 
borough, and which ſhew that in point of law the old corpora- 
tion yas actually diſſolved at that time; and then that which fol- 
lows, namely, that the corporation was in danger of being diſ- 
ſolved, is the inference of the King, which is wrong, but 
nevertheleſs will not. avoid the grant, becaufe the facts which 
| T-A are 
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are before ſtated are true, and ſhew that the corporation was 
actually diſſolved. This principle was clearly eſtabliſhed in The 
King v. Kemp (a), that if the matter which is falſe in the letters 
patent be /ugge/ied on the part of the grantee, and that to the pre- 
judice of the King, there it is void; but where the words of the 
letters patent are the words of the King, although the King 
appears by his inference to be miſtaken even in his law, yet he 
ſhall not be ſaid to be deceived fo as to avoid his grant. And there 
are many authorities to the ſame effect collected in 17 Vin. Ab, 
100. tit. Prerogative of the King. But even if that were left in 
any degree of doubt, there are abundance of authorities to 
ſhew that if the grant of the King may be taken in two 
ſenſes, the one of which would make it bad, and the other good, 
ſuch conſtruction ſhall be made that the King's charter ſhall 
take effect; for it was not the King's intent to make a void grant. 
1 Co. 45. Alton N ood's caſe. 10 Co. 67 (6b). Churchwardens of St, 
Saviour's Southwark's caſe. The Earl of Rutland's caſe. 8 Co. 55. 
Now here the King could not but ſuppoſe that the corporation 
was ſo far diſſolved as to enable him to grant a new charter, 
otherwiſe he would not have attempted to do ſo; efpecially 
as the real ſituation of the borough was truly repreſented to 
him. And unleſs the corporation were diſſolved, and the King 
intended to make a new grant, the charter would not have any 
operation at all, becauſe it is directed to a new fet of men; 
which would be directly contrary to what is ſaid by Lord 
C:he, that the King's grants are not to have a narrow interpreta- 
tion for overthrowing them, but a liberal and favourable con- 
ſtruction for the making them available in law uſque ad plenitudi- 
nem. Now it appears plainly throughout every part of the char- 
ter that the King intended to make a new grant, and not merely 
a grant of confirmation. In the firſt place, the charter is di- 
reed to the inhabitants, who had before ſtated their grievances | 
in being deprived of all government by the failure of the old 
corporation, and who had petitioned for a new grant. In the | 
next place there are words of creation and grant in every mate- | 
rial part throughout the charter; he v7/ls, grants, and ordains, } 
that the borough of Helle/?on /ball, and may be, and remain, for- | 
ever hereafter a free borough, Sc. He creates, makes, ordaiu, 
and gftabliſhes that they ſhall have perpetual ſuccefſion, and be 

for ever hereafter capable to purchaſe, c. And wherever ths | 
word confirm is uſed, which is iudiſcriminately done in a 


(2) 12 Md. 78. (6) 2 Inf, 496. 2 
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original charters, it is either uſed after words of grant, in the 1789. 
ſame mauner as be and remain, or elſe the privilege ſo confirmed 
has been particularly or generally granted in ſome other parts of — . 
me charter. The ſame anſwer may be given to the words ratify, Pcανοα E. 
confirm, and reflore ; the inhabitants had always enjoyed the pri- 
vilege of being governed by their own magiſtrates, who were 
themſelves endowed with certain privileges; the King had 
granted the petitioners a new ſet of governors on the failure of 
the old ones, and, they being before created and conſtituted by 
the charter, and cloathed with the former franchiſes of the cor- 
poration, the King then ratiſies, confirms, and re/ores to them all 
the ſeveral immunities which had been before enjoyed by 
thoſe whoſe places they were appointed to fill ; that is, he rati- 
fes and confirms what he had before granted, and reſtores to them, 
in reſpeCt of their political capacity, what had been before held 
by the corporation of Helleſſon, and which had reverted back 
to him on their failure. Theſe objections then, which have 
been taken to the charter itſelf, revert to the principal queſtion, 
whether the old corporation were ſo far diſſolved as that the 
King might make a new grant of the corporate franchiſes, The 
ſacts material to the principal queſtion, and which are relied on 
by the defendant, as the ground on which his title under the 
new charter reſts, are thus ſtated in the ſpecial verdiCt : that at 
the time of the new grant there was no mayor; nor could any 
election of a mayor he had; nor any election of an alderman, 
freeman, or burgeſs ; and that the burgeſſes had no longer the 
power of holding any corporate aſſembly, or of doing any cor- 
porate act. Under theſe circumſtances it was the clear right, 
and perhaps the duty, of the Crown, to re-incorporate the inha- 
bitants of the borough, after all the great and beneficial ends 
tor which the corporation was originally created had become in- 
capable of accompliſhment by the remnant of the old corpora- 
tion, Conſidering the nature of public corporations in a general 
point of view, and for the purpoſes for which they are founded, 
no doubt can be entertained but that the old corporation was 
abſolutely diſſolved in contemplation of law as well as in fact 
at the time of the new grant, under the circumſtances before 
ſtated. Corporations are public truſts, not conferred upon the 
individual members for their own emolument, but for the be- 
nefit of that community over which they preſide, The prin- 
cipal object in ſuch an inſtitution is the adminiſtration of juſtice, 
and the public government of the people. The encouragement 
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of trade is alſo a main object of its regard. Other immunities 
derived to the ſeveral individuals who compoſe the body are mere 
ſecondary conſiderations beſtowed as rewards for their ſervices in 
the other reſpects. The creation therefore of corporate fran- 
chiſes being ſo highly beneficial to the public, the law hath 
velted almoſt unlimited powers in the Crown to extend its 
bounties of this fort ; and the only legal reſtraint upon the exer. 
ciſe of that prerogative is, that where there is already an exiſt. 
ing, a7ine, corporation, the King cannot create another with 
co- extenſive juriſdiction, and the ſame governing powers in 
the ſame place. But the reaſon of that reftraint is obvious, 
namely, becauſe the inconvenience and confuſion which would 
enſue from the claſhing of two independent bodies, exerciſing 
ſimilar juriſdiction over the ſame ſubject matter, would more 
than counterbalance the advantage to be derived from their in- 
ſtitution. But that reaſon by no means applies to the charter 
of Geo, 3. granted to the inhabitants of Hell:fon, For the 
powers granted to that corporation could never claſh with the 
old corporation in the exerciſe of theirs; becauſe the powers 
originally beſtowed upon the latter were at that time utterly ex- 
tinguiſhed, On general reaſon therefore the old corporation, 
whether conſidered as a great political feature of this conſtitu- 
tion, or as a court for the adminiſtration of public juſtice, or as 
an aſſembly of magiſtrates for the regulation of police, or as a 
guild or fraternity for the protection of trade, muſt be confi 
ſidered as being dillolved, when all theſe primary objects could 
no longer be attained, according to the doctrine maintained by 
Lord Holt, in the caſe of Sir James Smith (a), that, when the 
end of an inſtitution is gone, the inſtitution itſelf is gone. The 
objection then, if any, to the new charter muſt ariſe from conſi- 
dering a corporation, not on the ſubſtantial ground of public 
utility, but as a mere creature of law. However it appears 
equally clear from all the authorities that the mutilated relict of 
the quondam corporation was no bar in Jaw to the new grant to 
a difterent body of men in Hellen. This is apparent in the 
firſt place from adverting to the definition of a corporation 
given by Mr. Juſtice Black/one (b), who in his view of this ſub- 
ject has collected from the various authorities in the books the 
five following incidents, which, he ſays, are neceſarily and in- 


fſeparabiy annexed to every corporation; 1ſt, To have perpetual 


ſucceſſion, which is the very end of its incorporation. Now 
(a) 4 A. 52. 12 Ad. 19. Serv. 280. () x Cem, 475. 


at 


is THE TWENTY-NINTH Yar or GEORGE III. 


that end was entirely defeated in the preſent caſe. 2d, To ſue 
or be ſued, plead or be impleaded, grant or receive, by its corpo- 
rate name. None of theſe things could be done by the old cor- 


poration 3 for as it is obſerved by the ſame author (a), aggregate Pasxoar. 


:orporations, that have by their conſtitution a head, cannot do 
any acts during the vacancy of the headſhip (except only appoint- 
ing another): and Co. Lit. 263. B. 4. 21 Ed. 4. 69. and various 
other authorities agree in the ſame doctrine. 3d, To purchaſe 
lands, and hold them for their ſucceſſors. 4th, To have a com- 
mon ſeal, Now not having any authority to make uſe of ſuch a 
ſeal is the ſame as not having any. 5th, To make bye-laws. 
But this incident was as irretrievably gone as the reſt, inaſmuch 
as no corporate aſſembly could be held. So that it is pretended 
that there exiſted a corporation, which not only had not all 
thoſe which are ſaid to be neceſſary and inſeparable incidents to 
every corporation, but one that had not any of them. It would 
be ſuſſicient to compare the ſituation of Helleton, at the time of 
the new charter granted, with the definition of Mr. Juſtice 
Blackflone ; and unleſs that be falſe throughout, there was no 
corporation in Helliſton at that time. The very form of plead- 
ing requires that in attempting to invalidate the latter grant it 
ſhould be ſtated that at the time before the charter granted, 
and then, there exiſted a corporation in deed, fact, and name; 
whereas even by the ſpecial verdict it is expreſsly negatived that 
the corporation exiſted in fact, for it appears from thence that 
they could do no corporate act; and the legal definition of ſuch 
a body demonſtrates clearly enough with what little reaſon they 
could be ſaid to exiſt in deed, or in name. But it has been ob- 
jeted, upon the authority of the caſe of Colchefter and Sea- 
ber (6), that ſo long as there remained any members of the old 
corporation, although it had loſt an integral part, and its acti- 
vity, yet it. could not be ſaid to be difſolved. It can hardly be 
meant that all Government and Public Juſtice were to be at a 
ſtand till the death of each of thoſe perions 3 but that argu- 
ment muſt go upon the idea that, before the Crown could grant 
the ſame privileges to a different ſet of men, either the former 
charter ſhould have been repealed by /cire fucias, or quo warrants 
ſhould have been brought againſt the old corporation for a 
anner. But that is only neceſſary where the grantees ſtill 
retain the poxuer of uſing the King's grant, and exerciſing their 
franchiſes in the form preſcribed therein, but have done ſome 


(a) 1 Blac. Cam. 478. (5) 3 Burr, 1806. 
P 4 act 


216 


1789. 
——ů—ů—ů 
The KING 


againſt 
Pa S Monz. 


CASES IN EASTER TERM 


act to forfeit their right to uſe thoſe privileges, By doing any 
act inconſiſtent with the nature, and deſtructive of the purpoſes, 
of the grant, they loſe the right; but if they retain the power, 
that muſt be diveſted by judgment of law. Now here no act of 
forfeiture is inſiſted upon againſt the remaining members of the 
former corporation, but the diſſolution of the corpus carporatum 
was @ conſequence of law, which attached the moment that they 
were reduced to that ſtate of perpetual inactivity and mutilation 
deſcribed in the ſpecial verdict. If then in contemplation of law 
the old corporation were at that time diſſolved, it was not neceſ- 
ſary to have recourſe to a judgment of law to work the ſame 
effect; becauſe the only purpoſe which could be anſwered by 
ſuch a judgment was already effected. Otherwiſe theſe groſs 
abſurdities would follow; firſt, that it would be neceſſary to 
call upon perſons notoriouſly not in exiſtence, which would be 
the caſe where the corporation were ſued as a body, who could 
never appear for want of a head; and in the next place they 
would be called upon to ſhew by what authority they exerci/: 
certain privileges and offices, which in truth they neither ds, 
nor can, exerciſe. It was unneceſſary on another account to ouſt 
the remnant of the old corporation by judgment of law pre- 
vious to the grant of ſimilar franchiſes to thoſe, with which the 
old corporation had been inveſted, to a different body of men, 
One of the three integral parts of that corporation was irretriey- 
ably loſt; and the other two integral parts had Joſt the power 
of perpetuating themſelves, or of aCting as a corporate body. 


It was no longer therefore that thing on which the powers con- 


tained in the former charter were conferred. For if powers be 
given to three to be exerciſed by them jointly, after the death 
of one the remaining two have not even a colour of right to 
the enjoyment of them. The members of the corporation 
therefore had no longer any claim to the powers conferred by 
the former charter on a certain deſcription of perſons than they 
continued to be the counter part of that charter. Therefore the 
grant made by Geo. 3. was not inconſiſtent with the rights of 
any perſons then in exiſtence; for there did not in conſequence 
exiſt in Helle//on two different bodies of men inveſted with the 
ſame governing powers. The arguments which have been 
urged ſrom the nature and purpoſes of corporations, in order to 
ſhew that the former corporation of Helle//on was diſſolved by 
being reduced to the ſituation deſcribed in the ſpecial verdict, are 
alſo confirmed by a variety of authorities, which at the fame 

7 ume 


iN THE TWENTY-XINTH YEAR oF GEORGE III. 


time will ſerve to explain the caſe of the corporation of Colcheſter 
v. Seaber. In 1 Rol. Abr. 514. tit. Corporation,” under the 
head of“ what diJolves a corporation,” it is ſaid that “ if a 
« corporation be conſtituted of brethren and ſiſters, and all the 
« ſiſters die, all grants and acts made by the brethren afterwards 
« are void; for when all the ſiſters are dead, it is no perfect 
corporation.“ The caſe there put is directly in point. At 
the time Rolle wrote it was evidently conſidered that a corpora- 
tion conſiſting of more than one integral part could not ſubſiſt 
after one of thoſe parts was gone without any power of revival 
inherent in the body. Aud that is made clear from what fol- 
lows immediately under the ſame head, where he adds, “ if 
« the King create a corporation conſiſting of twelve men to 
© continue for ever in ſucceſhon, and that wwhen any die the 
« others may ele another in his rom : if three or four die, 
« yet all acts done by the reſt are valid, becauſe it is not like the 
« caſe before mentioned,” That is, becauſe there remains a power 
of renovation incident to the corporation by the terms of their 
grant. And that agrees with the doctrine in Tr. 11 Ed. 4. 4. 
That if the abbot be alive and the convent all dead the corpo- 
ration is not determined, for he may profeſs others. So long 
therefore as there remains a power of reviving the ſeveral 
parts of the corporation as the members drop off, whether by a 
majority of the remaining members, where the corporation con- 
liſts of but one integral part, or by a concurrence of the re- 
maining integral parts, where it conſiſts as in the preſent caſe 
of three, ſo long the corpus corporatum remains in full force 
for that ſpecific purpoſe ; but the inſtant the diſability to do 
that becomes perpetual, the operation of the King's grant is 
ſpent, although ſome of the members, as in the firſt caſe in 
Halle, ſtill remain. The authority of that caſe has been ſubſe- 
quent!y confirmed in a manner too ſtrong to be ſhaken, In the 
Handen qua warrants cale, the Recorder in his argument (a) 
'trenuouſly contended againſt the diſſolution of the corporation 
a judgment of law againſt them es nomine ; in doing which 
tne indiſſolubility of the corpus corporatum was maintained to 
2 much greater extent than it has ever been ſince ; but even he 
admitted the common caſe put in 1 It. 13. b. of all the corpo- 
ration dying, which would amount to a diſſolution; and he alſo 
emitted the caſe put in Rolle, and ſaid, “If a corporation 
* conſiſts of ſo many con-fratres, and fo many ſiſters, and all 
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'« the ſiſters die, this corporation is diſſclved,” Then the rea- 


ſon which he adds for this conceſſion is peculiarly emphatical, 
& for both the brothers and ſiſters are integral parts of the cor. 
& poration, and it cannot ſulſiſt by halves.” Now, conſidering 
the eminent abilities engaged' in ſupport of the corporation of 
Londen, and the earneſtneſs with which every argument and 
authority which tended to prove the diſſolubility of corporations 
was conteſted, it may fairly be taken that the admiſſion of the 
recorder, that the irremediable loſs of an integral part of a 
corporation was a diſſolution of it, is concluſive that the law 
was ſo underſtood at that period. Sir Rebert Sawyer (a) alſo 
argued to the ſame effect on behalf of the Crown; and it is the 
only material point in which they agreed. He ſaid that the 
only thing a corporation can do in the vacancy of the mayor is 
to chooſe one: and again, „where the commonalty of a cor- 
« poration have a power of chooſing a mayor, as by never choſ- 
« ing a mayor, they themſelves would difſolve the corporation; þ 
« by forfeiting that right, it is in the power cf the law to diſſalve 
« them.” This agrees with the diſtinction before taken as to 
the neceſſity of ouſting the members of the corporation by judg- 
ment of law. Sir Robert Sawyer clearly underſtood that where 
the per of continuing themſelves in ſucceſſion remains, but 
the corporation have done ſome act to forfeit their right to exer- 
ciſe that power, there advantage muſt be taken, if at all, by 
legal proceſs ; but where the power of exerciſing is gone as well as 
the right, there the corporation is % facto diſſolved, the ſame 
as by the death of all the natural members. And it is to be 
obſerved, that the cafe put in 1 /f. 13. b. and other books, of 
a diſſolution of the corporation by the death of all the natural 
perſons, mult be underitood of ſuch a corporation as is alluded 
to in the ſecond inſtance mentioned in Rollès Abr. conſiſting of 
one entire part only, where fo long as any remain they have a 
power of filling up the vacancies z or, as in the caſe of the mo- 
naſtery, where the abbot and all the monks muſt die before the 
power of renovation can ceaſe, Now the ſame conſequence fol- 
lowed in the preſent caſe by the death of all the integral parts 
of this corporation; for each part had loſt the power of conti- 
nuing itfelf in ſucceſſion, as well as of reſtoring its head to the 
colleCiive body. Again too, in the poſtſcript to the London gu? 
ewarranto caſe, which is a compilation of the ſum of all the ar- 
guments on either fide, and ſcems to have been made by one 
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who fayoured the city, the doctrine contended for is ſtrongly 
corroborated. © It is agreed,” ſays the author, “ that a body 
politic may be diſſolved, either by the death of the perſons in- 
« corporate, er their refuſer to act, neminate, or elect, officers 
« or miniſters, ſo as there remain not ſufficient authorized or enabled 
« by their charter or conflitution to preſerve their being : this is 
« admitted to be a ceſſer or diſſolution of the corporation.” But 
whether in any other way, Qc. the queſtion is made. So that in 
all the ſtruggles and controverſies of the times it appears that 
the above propoſition was never diſputed. The point does 
not appear to have ariſen again till the beginning of the preſent 
century, in the reign of Queen Anue ; and that was in the caſe of 
Brwdley (a). The corporation was nearly in the ſame ſtate as 
that of Helle/fon, when in 1708, in the ſeventh of Anne, a new 
charter was granted, which was refuſed by the remaining mem- 
bers of the old corporation, but accepted by the inhabitants. 
The right of ſending members to parliament was conteſted by 
the old and new corporations in 1708, 17 o, and 1714. In the 
firlt and laſt the new corporation prevailed : but the other in- 
tereſt predominating in 1710, the Houſe of Commons petitioned 
tie Queen to order her Attorney-General to take proper ſteps 
for repealing the new charter; whereupon a ire facias was 
brought, which was tried at bar, The report ſtates that there 
had been two charters granted to this borough, previous to the 
charter of Queen Anne; one by James the Firſt, which was the 
good charter; the other by James the Second, which was con- 
feſſodly void. By the firſt of thoſe charters, both the capital 
and common burgeſſes had a right of voting in the annual elec- 
ton of the bailiff who was the chief officer; and the bailiff and 
capital burgefles were neceſſary in all corporate acts. But after 
the grant of James the Second, great confuſion had ariſen in the 
borough between two different ſets of corporators, the one 
elected under Fames the Firſt's charter, the other under that of 
Jemes the Second, and at the time the grant of Queen Anne 
lad been made, the then bailiff who preſided over the old 
corporation, had been elected at a meeting whereat the bailiff 
under the void charter preſided, aſter its invalidity was univer- 
Lily acknowledged; and the new and old burgeſſes had voted 
promiſcuouſly at that election, but the bailiff had a majority of 
tae old burgeſſes. One queſtion aroſe in that caſe, whether the 
od corporation were not diſſolred by the loſs of one of their in- 


(a) 1 P. N. 207. 
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tegral parts, which was the bailiff, though there was one 4+ 


facto. Another doubt was, whether a legal bailiff could then be 


choſen, becauſe he was to be choſen by the concurrence of the 
capital burgeſſes, and all of them were dead except one: but in- 
deed it appeared by the charter that, upon the death of any of the 
capital burgeſſes, their vacancies were to be filled up « þy th 
« reſidue of the capital burgeſſes, or the greater part of them.” 
A majority of the Judges in court inclined ſtrongly to think 
that the corporation had loſt one of its integral parts, and was 
therefore diſſolved, and the paſſage in Rolle was cited. And 
Lord Ch. J. Parker thought that the remaining burgeſs could 
not elect others. But Mr. Juſtice Powel!! doubted whether the 
corporation could be ſaid to be diſſolved for avant of capital bur. 
geſſes and thought it not material whether the bailiff were a law- 
ful one or not, becauſe the corporation might chooſe one on 
their charter day. It does not appear to have been diſputed by 
Mr. Juſtice Powell, that, admitting the corporation to have loſt 
an integral part in point of fact, the legal conſequence of law, 
namely, a diſſolution, would not have followed; but he heſitated 
upon the fact, conceiving that under the clauſe ſtated in the 
charter, the remaining burgeſſes would have a right to elect 
others; and then, when the vacancies were filled up, the cor- 
poration would of courſe be competent to proceed to the election 
of a bailiff on their charter day. The Court there wiſhed the 
Jury to find the ſpecial matter, notwithſtanding which they 
found a general verdict againſt the new charter. Then what 
follows in the report is concluſive as to the queſtion now de- 
pending: for it is there ſtated that the Court afterwards ſet 
aſide that verdict, and granted a new trial upon the matter of law, 
evith the advice of all the Fudges. Now that could never have 
happened, unleſs upon conſideration of all the facts proved, the 
Court had been of opinion both that the old corporation had in 
fact loſt an integral part, and alſo that the conſequence of ſuch 
a loſs was the diſſolution of the corporation. And that is fur- 
ther confirmed by the event; for though it came to trial again, 
and a ſpecial verdict was found, yet it was never argued and 
the new charter was acquieſced in, and has been acted under ever 
ſince. Before the ſtat, 11 Geo, 1, c. 4. was paſſed, many corpo- 
rations who had paſſed their charter day, and were confined to 
make their election of mayor or other head officer on that 


day, were thereby held to be diſſolved, unleſs there was à pro- 


viſion in their charters for the continuance of the old mayor 
till 
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till a new one was choſen. All thoſe deciſions rebut the idea 


dividual members remain. The principal one is the caſe of the 


corporation of - Banbury in 1716, which is very ſhortly reported Parmonr. 


in 10 Mod. 346. but was very deliberately diſcuſſed, as appears 
from a manuſcript note of Lord Hardwicke's of that caſe. The 
printed report ſtates that an information in the nature of quo 
warrants was exhibited againſt Mr. Painton, Recorder of Ban- 
tury, for exerciſing that office, when, the corporation having 
ſlipped their charter day for the election of mayor, that inte- 
gral part was gone, The Court held that Paintan was not legal 
recorder, although he had been choſen when the corporation was 
full, becauſe it was now diſſolved : and Lord Ch. J. Parker ſaid 
that “if a mayor be not choſen by the time preſcribed by the 
« charter, and there be no proviſion in the charter for the 
« old mayor's continuing on till the new mayor be choſen in, 
« the corporation is diſſolved, and conſequently cannot proceed 
« to a new election.“ He proceeds to obſerve that ſome were 
of opinion that this might be cured by the iſſuing out of a writ 
under the great ſeal, empowering them to proceed to a new 
election; „ but others were of opinion that even this would not 
„do; and that there was no remedy but to obtain a new charter 
« from the Crown. But nobody ever thought that in ſuch a 
« caſe the quondam corporation could revive itſelf by chooſing a 
« new head without ſuch a writ under the great ſeal.” From the 
mauuſcript note above mentioned, it appears that the caſe came 
on three times in court, and Lord Ch. J. Parker went largely 
into the argument. He ſaid, amongſt other things, that “ the 
« head is as eſſentially neceſſary to a public as a natural body. 
« Whilſt the corporation are without a head, they can neither 
« ſue nor be ſued, make nor receive a grant; and a remainder 
* to a future corporation is void, for an expeQation of a crea- 
tion is not to be.” For which he cites many authorities; and 
again, © if there can be no election without the old mayor, 4 
& fortiori there can be none if there is no mayor. This is not a 
« forfeiture for a non-uſer, but only a conſequence in law, I never 
« heard that a corporation could act without their heads if 
they could, they may, as has been mentioned, avoid actions 
at their pleaſure. The office of juſtice concerns every body; 
and the good government intended by incorporating towns is of a 
* public nature.” © This corporation is dead, and nit barely 
* ofleep.” And he concludes with ſaying, © upon the whole, 
« Iam 
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Lam of opinion that this corporation i actually difſelved, and 
«© therefore the oſſices exercifed are uſurpations upon the 
“ Crown.” In conſequence of this deciſion a new charter was 
granted, under whieh the corporation now exiſts. This; is 2 
deciſive authority; for it ſhews that the ſeveral offices of the 
corporation abſolutely expired upon the loſs of one tntegral part 
without a power of replacing it. And this caſe has been acted 
upon as law ever ſince, both in the courts of Wefminfler Hall 
and in Parliament. It was confirmed a very few years afterwards 
in the King v. the Mayor and Burgeſſes of Tregony (a), E. 9g Gee. 1, 
1723; where the Court held that no election could be made ex- 
cept on the charter day ; and that where by their charter the cor- 
poration have no power to chooſe on any other day, “ Heir cor- 
% poration ſhall be diſſolved rather than they ſliall make an election 
« on any other day.” Agreeably to theſe decifions have been the 
opinions of the moit eminent perſons who have filled the offices 
of Attorney and Solicitor General, to whom queſtions of this na- 
ture have been referred in the courſe of official duty by the privy 
council, upon applications to the Crown for new charters. 
Amongſt theſe the caſe of the borough of Tiverton is remarkable, 
as well for its proximity in point of time to the ſtat. 11 Ger. 1., 
as for the great legal erudition of the perſons whoſe opinions 
were taken upon it. 'The mayor having abſented himſelf on the 
charter day, no new mayor could be chofen. In 1724, an ap- 
plication was made to the Crown for a new charter, which was 
referred to Sir Philip Yorke and Sir Clement car g, Attorney and 
Solicitor General, who in their report adverted to the caſe of 
Banbury, as conclufive that the corporation was diflolved ; and 
alſo delivered it as their clear opinion, that the corporation could 
not be ſaid to cxiſt after the loſs of an integral part which was 


made neceſſary by its conflitution (5). The ſtatute 11 Ges: 1. 
c. 4. 

(a) S Mod. 129. 

(5b) The ſubſtance of this report is given by Mr. Doug/a: in the ad vol. of his Caſes 
of Elections, in the notes to the caſe of Hel/eftsr. The Attorney and Solicitor Ge- 
ne ral, after taking notice that the charter day had elapſed without the election of 2 
mayor, procced thus: © As to which confequence of not electing a mayor on the 
charter day, Mr. Attorney and Solicitor General humbly certify, that in the caſe of 
Mr. Painter, the late recorder of Barbary, for exerciſing the ſaid office of recorder at 
a time when there had been no mayor elected for that corporation, upon the charter 
day, your Majeſty's Court of King's Bench were of opinion that the ſaid corporation, 
being reduced to an abſolute incapacity of acting as a corporation in any reſpect 
whatever, was diſſolved; and cenſequently, if there was no corporation, Mr. Painton 
cevid be no longer Nee In which opinion the parties acquieſced, and applied 
to your Majeſty for 2 new charter; and the ſaid opinion has never been contradicted 
by any ſubſequent reſolution or opirion of that Court, nor by any ſuperior Court; - 
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<4. was paſſed ſoon after, by which all theſe deciſions are fully 
recogniſed and confirmed; but proviſion is made for future 


1789. 


caſes, out of which ſuch an one as was that of the old corpo- The Kine 


ration of Hellefton is expreſsly excepted, The ſtatute begins by p 


reciting what the law then was, and the miſchiefs which had 
ariſen from it: © Whereas, in many cities and corporate towns, 
« the election of the mayor or other chief officer is confined to 
« 4 particular time, without any proviſion how to act in caſe 
no election be then made; and it frequently happens that par- 
« ticular acts are required to be done, which by contrivance or 
« defav]t of the perſons who ought to preſide, are omitted; in 
« which caſcs, if elections of ſuch officers could not afterwards 
« he made, or in conſequence of ſuch emiſſion the corporation ſhould be 
iel ved, great miſchiefs might enſue.” It then proceeds to 
provide a remedy againſt the conſequence of law which would 
otherwiſe reſult from ſuch a ſituation, by enacting, © that if no 
« clection ſhall be made of the mayor, &c. or ſuch election ſhall 
« afterwards become void, the corporation ſhall not thereby be taken 
« {2 be diſſolved, or diſabled from electing ſuch officer in future,” 
e. but in ſuch cafes they may proceed to clectior on a ſubſe- 
quent day. After the Legiflature have thus declared that the 
conſequence of a corporation's having ſlipped their charter day for 
the election of a mayor would be the diſſolution of that corpora- 
tion as the law then ſtood; after deſcribing the miſchiefs that en- 
ſued from thence ;z after declaring that in ſuch a ſituation they 
ſtall not in ſuture be taken to be difſolved, but may proceed to 
election at a future day, they then by an expreſs proviſo exclude 
ſuch a caſe as the preſent from the bencht of that remedy againſt 
the conſequences of law before deſcribed by them. The 5th ſec- 
tion © provides always that no fuch election, or any act done in 
* order thereunto, ſhall be valid, unleſs as great a number of perſons 
« ſhall be preſent at, and concur and vote therein, as would reſpec- 
* tively have been neceſſary if the election had been made at the 
* uſua] time.“ Now as that could not be accompliſhed by a cor- 
poration ſituated as that of Helliſten was, the natural and obvious 
teleCtion is that the Legiſlature foreſaw and knew that ſuch 
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and Mr, Attorney and Solicitor General humbly a-prehend iat this judgment comes 
op to the preſent cafe, and is a clear authority in law that, by reaſon of this default, 
tie corporation of Tibeter is at an end. —The original report with which we have 
been favoured from Lori Iarditicte's papers, procceds thus: © neither can we con- 
ve how a corporation can ſubſiſt when it is deprived of an integral part of the body 
mace neceſſary by the charter, witlicut any power in themſelves cf reſtoring that 
dert, or of doing any one ad as a corporation, Ec. 
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an one muſt, and would be diſſolved. After ſo ſtrong a legiſlative 
declaration of the law, it was not competent to any Court to 
have held it to be otherwiſe, even if ſuch a caſe were to be found: 


but it wil! probably appear from an accurate inveſtigation of the 


caſe of Colcheſter and Seaber (a), that no ſuch contradiction ariſes 
from thence; which mult be the caſe if what is there ſaid by the 
Court can be applied, in the manner contended for, to the pre. 
ſent caſe. Theſe obſervations are confirmed by other parts 
of the act; for by the 7th ſection it is enaCted, that no corpora- 
tion ſhall be adjudged 7o be diſſclved, in the ſituation before men- 
tioned, in conſequence of any omiſſion which had then happened, 
but may proceed to a new election. But in confirmation of the 
law as it ſtood before the act, the 8th ſection provides that no- 
thing in the act ſhall extend 7o invalidate a new charter, nor to 
make good the election of any officer againft whom judgment has 
been obtained in quo warranto or on mandamus before the laſt day 
of Michaelmas Term 1724. The act paſſed in that year, before 
which time the caſes of Banbury, Tregony, Tiverton, and others 
were concluded; which is recognizing thoſe caſes in the ſtrongeſt 
manner. And the proviſion againſt making uſe of the act retro- 
ſpeQively to invalidate new charters, could only allude to char- 
ters given without the conſent of the old corporations, for other- 
wiſe ſuch a proviſion was nugatory, as at any rate they would 
have been good with that aſſent. 'That the Legiſlature meant to 
exclude corporations ſituated as Helle/tor was, is further evident 
from the directions given, in the 2d and 3d ſections of the act, 
to the Court of King's Bench, to grant a mandamus to the corpo- 
ration to proceed to an election after the charter day, in caſe 
there ſhall have been no eleCtion, or a void one. And this Court 
will, even of its own accord, take care, as was ſaid by Mr. Jul- 
tice Buller, in Milward v. Thatcher (b), that the corporation ſhall 
not by their own act reduce the number of oflices conſtituted by 
their charter, but they will iſſue a mandamus to compel them to 
fill up their offices. Now in this caſe the old members could not 
have comphed with the requiſitions of ſuch a writ, hal it been 
iſſued, for want of the proper perſons to conſtitute ſuch an clec- 
tive aſſembly ; and it would be ſtrange to ſay that they continued 
to be a corporation when they could not do that which the law 
requires and compels all corporations to do. In the caſe of the 
corporation of Lenden, the Legiſlature treated the judgment 
which had been given againſt them in a very different manner, 


(=) 3 Burr. 1866. (6) Ante, 2 vol. 88. 


declaring 
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declaring it to be illegal, arbitrary, null, and void, by the ſta- 1789. 
tute 2 I. & M. c. 8. ; whereas the judgments which had been p 
given upon this ſubje& are confirmed and eſtabliſhed in full " 
force. The caſe of the corporation of Maidfone is as ſtrong an Pasmonss 
authority ſince the ſtatute to ſhew what the common law was 

and continues to be, (except where it is now altered by the act 

of parliament) as the caſe of Tiverton was before that act paſſed. 

And it is likewiſe a powerful confirmation of the intrepreta- 

tion here given of that ſtatute as far as reſpects the caſe now 

before the Court, and the operation of the 5th ſection above ? 
ſtated, The town of Maidſtone had been incorporated by a | 


charter of Fames 1. by the name of the mayor, jurats, and com- 
monalty. The mayor was to be elected ont of the jurats by their 
naming two, of whom the commonalty were to chooſe one: 
the jurats by the mayor, jurats, and commonalty, out of the in- 
habitants: the freemen by the mayor and jurats. In 1742, 
i; Geo. 2. a new charter was applied for, there being then no 
mayor or legal jurat exiſting ; but only 500 freemen and up- 
wards, 200 of whom oppoſed the new charter. The matter 
was referred to Sir Dudley Ryder and Sir John Strange, Attor- 
ney and Solicitor General, who, ſtating theſe facts in their re- 
port, 29th April 1742, delivered their opinion that the cor- 
poration was died. That caſe cannot be diſtinguiſhed from 
the preſent ; and therefore as far as the opinion of two ſuch 
eminent lawyers in their official capacity can go it is a direct 
authority in point. What the common law was, and the opera- 
tion of the ſtatute upon it, is acknowledged by Mr. Juſtice Black- 
ſane (a), who, in treating of the methods by which corporations 
may be diſſolved, ſays, “ and becauſe by the common law corpora- 
tions were difſolved in caſe the mayor or other head officer was not 
* duly elected on the day appointed by the charter, or eſtabliſhed 
« by preſcription, it is now provided that for the future no 
* corporation ſhall be diſſolved on that account z and ample 
directions are given for appointing a new officer, in caſe 
* there be no election or a void one made upon the charter or 
* preſcriptive day.” This clear principle of the common law 


C= 3 

* 8 again confirmed in terms peculiarly applicable to this caſe 
= by a great authority, namely, Ld. Ch. B. Comyns (b): enume- 
he rating the ſeveral ways by which à corporation may be diſſolved, 
ut He ſays 4 So if a corporation refuſe to continue the election of 
r, * officers till all die bo could make an election, for thereby the 

(a) 1 Com, 485. (5) 3 Dig. 415. tit. Franchiſes, (O. 4.) 
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* corporation is diſſolved. This is placed by him under a ſepa · 
rate head from the cauſes of forfeiture. And it is founded upon 
this clear diſtinguiſhing principle, that in the ene caſe the end 
of its creation cannot be complied with. If in the exerciſe of the 
power it is abufed, or thoſe who are inveſted with the power 
will not uſe it, the law mult by regular proceſs take it away in 
order to place it in better hands : but here that end and only 
end of the law, in calling upon the grantees to give an account 
of their truſt, is already anſwered ; for the power which it 
would have taken away is Joſt ; whereby the neceſſity of legal 
interference is ſuperſeded. Under the preſſure of all theſe au. 
thorities the caſe of the mayor and commonalty of Calc er. 
Seaber (a) is brought ſorward in order to, prove that ſo long as 
there remained any member of the old corporation, althoug|: 
an integral part, made necetlary to their conſtitution by the 
charter, was gone without any power of replacing it, and they 
could no longer act as a corporation in any reſpect, they were 
not diſſolved in point of law, and the king could not grant a 
new charter of incorporation to a different body of men. But 
it will be found upon an accurate inveſtigation of that caſe that 
it 1s eſſentially different from this in the main fact upon which 
it turned. There the old corporation, had received and accepted 
a charter of reſtaratiam from the Crown, which is wanting to tlie 
old corporation here. The judgment of the Court was formed 
on the effect of that new charter on the former conſtitution; 
the expreſhons made uſe of by the Court are referable to that alone. 
The old authorities which have been ſtated, and which are all 
one way, exclude the preſumption of any ſurther meaning in the 
Court, which was not neceſſary to the cafe before them, and 
which would be totally repugnant to thoſe authorities. The 
very caſes relied on by the Court as the ſoundation of their judg- 
ment are concluſive againſt ſuch a preſumption, becauſe they 
not only do not ſupport the doctrine now attempted to be drawn 
from the caſe of Colchefter and Saber, but in terms eſtabliſh the 
contrary. And laſtly, the ſame judges, who delivered their 
opinions in this latter caſe in a ſubſequent caſe very ſhortly al- 
terwards, held the very reverſe of the propoſition now aſcribed 
to them as their meaning in the cafe of Colchefler and Seater. 
That corporation had conſiſted of a mayor, to be choſen an- 
nually from among the aldermen, 11 aldermen, 18 aſſiſtants, 
and 18 common councilmen; when in 1740 judgments of ouſter 
were obtained againſt the mayor and all the aldermen, all of 


(2) 3. Burr, 1866. 


whom 
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whom were dead before 1763, at which time the charter of 
George 3- was granted to and accepted by the old members; 
and the queſtion was whether the exiſting corporation in 1766 
could maintain an action on a bond which had been given to the 
corporation before the judgments of oulter. Lord Mansfield 
begins by obſerving that many corporations, for want of legal 
magiſtrates, had loſt their aCtivity, and obtained new charters 
and inftances Maid/lone, Radnor, and Caermarthen. The very 
outſet, therefore, of his deſcription of the caſe marks it to be 
eſſentially different from the preſent, inaſmuch as the old cor- 
poration have not obtained any new charter; and the very in- 
ſtances which he brings into compariſon with Colcheſter are 
where the corporations, after having been declared to be diſ- 
ſolved by the ableſt opinions which could be take in the courſe 
of official duty, had received thoſe new charters after every 
ſtroggle againſt them which could be made. And yet [he 
adds] it has never been diſputed, but that the new charters re- 
ive, and give activity to the old corporations.” All his 
Lordſhip's reaſoning applies to caſes where reſtoring charters 
have been granted to the old body. The very term revive im- 
plies that they had given new life to that which had ceaſed to 
exiſt : the word has no other meaning. And this is put be- 
yond a doubt by what immediately follows : „It now comes on 
« 25 a queſtion, whether the old corporation exiſts after this 
judgment of ouſter againſt the mayor and all the aldermen, 
t and the new charter. But there is #2 authority, no dium, 
« for it.“ His Lordſhip does not try the exiſtence of the old 
corporation upon their ſituation before the new charter, but aſter 
it: whereas, in order to make that caſe apply to the preſent, the 
new charter ought not to have been granted to the old cor- 
poration, Then to ſay that there is no authority, no dictum, 
in ſupport of the argument againſt the exiſtence of the ſame 
corporation as it was before, may be true if it be confined to the 
caſe before him, where the Crown had reſtored the old corpora- 
tion by a new charter; but, if applied to the ſtate they were in 
before that grant, is utterly unfounded, and repugnant to the ex- 
tenſive legal knowledge of that great judge. And it is ſo far from 
being founded in fact, that every antecedent authority and 
dictum are ſtrongly in ſupport of the propoſition. And ſome 
too of theſe not obſolete authorities, but caſes that had made 
conſiderable noiſe at the time, and been recently canvaſſed. It 
is abſolutely impoſſible to ſuppoſe that all theſe were overlooked 
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1789. or intended to be ſuppreſſed in ſilence, when Mr. Juſtice Milt 
expreſsly mentions the caſe of Banbury, which is not queſtioned, 
2 "ng much leſs denied to be law, either by him or the reſt of 
Paswoxz. the Court. Lord Man:jfield ſays further that “ without an ex- 
« preſs authority, ſo ſtrong as not to be gotten over, they ought 
cc not to determine a caſe ſo much againſt reaſon, as that the 
« parliament ſhould be obliged to interfere to ſet it right.” For 
taking it in the ſenſe contended for by the proſecutor the anſwer 
is moſt obvious. There ig an authority, and ſeveral autho- 
rities, too ſtrong to be gotten over. And as to the interference 
of the parliament z they have had this very caſe before them, 
and have not only declined to interfere but have expreſsly pro- 
vided againſt the interference of the courts by implication from 
the general proviſions of the ſtatute. It is true that Lord 
Mansfield proceeds to obſerve that “ the corporation is not dif- 
&« ſolved by the judgments of ouſter and ſubſequent deaths of the 
& mayor and aldermen, though they were without their ma- 
cc oiſtracy z that their conſtitution was not deſtroyed and gone; 
te that their former rights remained :” and then aſks “ whether a 
c freeman of Czlche/ier would not ſtill continue to have a right 
« to common; or to vote for members to parliament.” It is not 
contended that judgments of ouſter againſt individuals gu, 
ſuch, would diſſolve a corporation; but that if the corporation 
are without an integral part and no power of replacing it, the 
being in that ſtate by any means whatever is by conſequence of 
law a diſſolution. But, after what was ſaid by his Lordſhip be- 
fore, all theſe expreſſions mult be underſtood / meds, and ap- 
plicable only to the cafe then before him. For otherwiſe the 
argument would go the whole length of ſaying that though 
judgments of ouſter had been obtained againſt all the corpora- 
tors, yet that the conſtitution would ſtill ſubſiſt ſo as to pre- 
clude the King's grant; upon the idea which was ſtarted in 
the quo warrants caſe againit London of a diſt inction between the 
corporate foul and the corporate body, which was rejected 
then, and has been deſervedly exploded ever fince. With re- 
gard to the rights of common, and of voting, which might re- 
main to the individual members after the deſtruction of their 
corporate aCtivity, it has never yet been determined that any 
ſuch rights would ſurvive the wreck of the corporation. What 
was ſaid by Lord 7:77 in 4/5y v. White (a) by no means 


1,7 


eſtabliſhes fuch a diſlinction in the view for which it was cited. 
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lle was ſpeaking of a corporation in the full exerciſe of all its 
functions; and of thoſe he ſays ſome of them are to be exerciſed 
by them individually for their ſeparate benefit, and he inſtances 
voting and the uſe of common; and argues from thence that the 
individual corporator ſuſtains an injury to himſelf, as an indivi- 
dual, by being abridged or interrupted in the exerciſe of any 
ſuch ſranchiſe. But he does not ſay that the right remains after 
the extinction of the corporate capacity; on the contrary he ſays 
that © it is agreeable to reaſon and the rules of law that a fran- 
« chiſe ſhould be inveſted in the corporation aggregate, and yet the be- 
« nefit of it redound to the individual members.” From whence 
it is rather to bz inferred that his opinion was, that the indivi- 
dual members had no rights except as members of the corporation 
aggregate. Indeed ſound ſenſe and law muit concur in conſider- 
ing all theſe perſonal privileges as dependant upon the great 
rights of government and the adminiſtration of jultice, for which 
corporations were created. Perhaps what was faid by Lord 
Mansfield may be reconciled with the authorities cited, by ſay- 
ing that the old corporators might exerciſe theſe collateral per- 
ſonal privileges concurrently with the members of the new corpo- 
ration. Even if ſuch rights remained to the old body indivi- 
dually, after the extinCtion of their corporate franchiſes, they 
could not be ſaid to be infringed by the new grant, unleſs it be 
proved that they had a right to be the only five or fix perſons who 
ſhould uſe the common or give votes. There is no direct autho- 
rity upon this point; though it may be inferred from what is 
fad by Lord Coke, in 4 Ii. 48. that the King may enlarge the 
right of election, though he cannot narrow it : eſpecially where 
the right was firſt conferred on an indefinite number. How- 
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ever it is unneceſſary in this cafe to diſcuſs that queſtion, if it 


appear, as it does moſt clearly from the authorities cited, that 
the King had a right by the diſſolution of the old corporation to 
grant all their corporate franchiſes to another ſet of men, If the 
preſent corporation ſhould be inclined to difpute the right of the 
remaining members of the old body to intercommon or vote 
with them, then will be the proper time to conſider his claim, 
All the remaining expreſſions made uſe of by Lord Mansfield, 
and the reſt of the Court, for the molt part can only be applied 
to ſuch a caſe as was then before them, namely, where the old 
corporation had been revived and reſtored by a new charter. It 
is ſaid ( ; right may remain fo as to be capable of being again 
« raiſed and revived,” e their rights may be revived by a new 
«* charter;” and again, © by virtue of the new charter their 
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ce rights are ſo revived,” &c. « Here the Crown has reſtored and 
cc revived all the rights,” c. And, according to the report of 
this caſe in Blackfone (a), Lord Mansfield is made to ſay that 
&« it frequently has happened that by judgments of ouſter againſt 
& perſons illegally elected no regular election again can be had; 
cc and the corporation is commonly ſaid to be thereby diſſolved : But 
cc till this caſe it was never doubted but that by a new charter it was 
ec revived.” As to what is ſaid by Mr. Juſtice Afton, that the 
intent of the ſtatute 11 Geo. 1. c. 4. was not to conſider ſuch 
corporations as diſſolved, but to revive their activity, and put 
them again in motion; it is certainly not to be collected from 
the face of the ſtatute, that the Legiſlature had any other idea 
than that ſuch corporations were diſſolved ; and as far as legal 
hiſtory may be applied in the diſcovery of their ideas upon the 
ſubject, it is notorious that that act of parliament was paſſed in 
conſequence of the deciſion in the caſes of Banbury, and of other 
corporations juſt before that time, and the obvious neceſſity of 
parliamentary interference in reſpect of the political uſe which 
was made of the law, as it was then acknowledged on all hands 
to be. But at any rate his obſervation would not apply to ſuch a 
caſe as the preſent, which is excluded by a ſpecial proviſo from 
the benefit of that reſtoring ſtatute. It is only neceſſary to take 
notice of one thing more, which is expreſsly made by the Court 
a ground of their deciſion in that caſe; and that is the caſe of 
Sir James Smith (U), which is declared by Lord Mansfield and 
Mr. Juſtice Yates to be in point. This caſe was cited to ſhew 
that by the judgments of ouſter again{t the individual members 
the corporation was not diſſolved. It came on upon a manda- 
mus to reſtore Smith to the office of alderman of London; and 
the queſtion was whether he was in oflice after the judgment in 
the go warrento caſe againſt the corporation ; for if he was, he 
ought to have taken the oaths required by the ſtatute of William. 
Upon the immediate relevancy therefore of that caſe to the caſe 
of Colchefler two obſervations may be made. 1ſt, That the 
judgment upon the effect of which the Court gave their opinion, 
in the caſe of Sir James Smith, was a judgment of ſeizure againſt 
the corporation itſelf, and not judgments of ouſter againſt the 
ſeveral individuals, as was the caſe in the corporation of Cele 
cheſter. 2dly, The Court evidently doubted in the former caſe, 
as was obſerved by Mr. Juſtice Buller, in the caſe of the Ang 
v. Amery (c), whether it was not an effectual judgment, but 


(a) 1 Vol. 59. (6) 4 Mod. 52, 12 Mad. 29. Show, 280. (c) Ante, 2 vol 583. 
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dad they were bound to take it as the act had deſcribed it; and 
Mr. Juſtice Dolben obſerved, that the ſtatute of William (a) did 


arm the judgment to be of force, for it did not declare it void 7 
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yond all controverſy in the cafe of the King v. Amery, where it 
was clearly held that a judgment of ſeizure did diſſolve a corpo- 
ration. If therefore this caſe of Sir James Smith was the baſis 
of the opinion of the Court in that of Colchefler v. Seaber, its 
being ſo inapplicable to the point which it was cited to ſupport 
goes a great Way to ſhake the latter caſe ix tete; but beyond all 
doubt what was ſaid by Lord Holt in that very cafe of Sir James 
ich which is expreſsly alluded to, and therefore muſt have 
deen known to the Court in the caſe of the corporation of Col- 
ſer, is concluſive that they did not entertain a conception that 
the doctrine then advanced by them could in any degree be ex- 
ended to the preſent caſe; for fo far from its ſupporting ſuch 
: poſition, it is in expreſs terms contradictory to it. Says Lord 
at, «If a corporation were made to a particular purpoſe, and 
« they dive} themſelves of ail right, fo as they cannot anſwer the 
« end of their inſlitution, it is thereby diſſolved.” Aud he inſtances 
the caſe of a private corporation for charity before the reſtrain- 
ing ſtatute, © But if He end of a corporation remains, as in a 
« Creugh to make bye-laws and govern it, the corporation remains 
« /i//: and the making of bye-laws is 2 franchiſe, but part of 
® the conſtitution.” The expreſſions made uſe of by the ſame 
great authority, in the caſe as reported in Shower, are ſtill 
more pointed and material. © J muit agree that if a corporation 
to a particular purpoſe be diveſted of all its powers and /iber- 
et, it is gone; as in the caſe of a charity. But now for 
another corporation [alluding to that of Lendan] they bave 
* p:wwer to make bye-laws and govern the place : nd though they 
have their liberties ſeized, yet they ſtill remain a corporation, 
« and might act as ſuch.” That, he adds, was the reaſon of the 
dean and chapter of Norwich's cafe (5) ; * that they auere uſeful 
ill as ai,. to the biſhop.” He concludes with ſaying that 
«© It is not the privilege of the corporation to govern and make 
* bye-lawws, but it is efential to its being : it is part of the con- 
« /iilution.” It is palpable what Lord Ties opinion upon the 
ſubject was; that if a corporation had no longer the power to 
make bye-laws and to govern the place, it was iþ/o facto diſſolved, 
becauſe the end of its creation no longer remained ; and he 
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rejects the idea of this great end of government being the ſran- 
chiſe or privilege of the corporation. But he conſiders it in its 
true and conſtitutional light, as a truſt created for the benefit of 
the ſubject; and «&ſzntial io the very being of that body on whom 
ſuch a truſt is conferred, that they ſhould have the power of ful- 
filling its ends; leaving it to the law to enforce the execution 
of that power. As to the opinion of Mr, Juſtice Eyre, which 
was cited on the other fide, that a corporation may ſubſiſt, 
though it hath not the power of chooſing officers, and the King 
may have that ; the anſwer is obvious, that the very language 
made ule of ſhews that he was ſpeaking of a corporation ſo con- 
ſtituted at its creation. If then the preliminary obſervations 
made by the Court, in giving judgment in Colcheſter and Secaber, 
which have been already remarked upon, did not give ſufficient 
light as to their intention of confiuing their opinion to the caſe 
immediately before them, where a reſtoring charter had been 
granted, and accepted by the members of the old corporation, 
at leaſt their reference to the cafe of Sir James Smith, as being 
in point to the queſtion then diſcuſſed, would manifeſt that in- 
tention in the plaineſt manner, and prove beyond controverſy 
that their judgment was altogether founded pon the operation 
quhich the reſloring charter had on the extindt corporation, Upon 
this ground there is a wide diſtinction between that caſe and the 
preſent, which perhaps may render it unneceſſary for the Court 
to inveſtigate that deciſion very nicely. The point therein eſta - 
bliſhed then amounts to no more than this, that though a corpo- 
ration be extinct and dead to all other purpoſes in point of law, 
yet if there remain any of the old members, the Crown may re- 
vive that. corporation by a reſtoring grant. Now that is not in- 
conſiſtent with the defence here ſet up; and there are many 
caſes analogous to ſuch a ſituation, For example, after a judg- 
ment of ſcizure, by which a corporation is diſſolved, no doubt 
can be entertained but that the King may grant out again the 
ſame franchiſes to a different body of men; yet if he choſe to 
pardon the old corporators the effect of the judgment againſt 
them, and to grant a charter of reſtitution, the corporation would 
be in of their former rights. This was not doubted either by 
the Bar or Bench in the caſe of the King v. Amery (a); though 
the effect of ſuch a charter was impeded in that caſe by an in- 
tervening grant to another body of men. And it actually took 
effect in the caſe of the corporation of York, againſt whom a 9gu2 
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warranto information had been filed, and they neglected to ap- 
pear till after the time for appearance had elapſed ; but at ſome 
diſtance of time afterwards the King permitted them to replevy 
by conſent, which was equivalent to a reſtoring grant; in con- 
ſequence of which they reſumed their ancient franchiſes, It 
may be neceflary to advert to the circumſtance of writs having 
iued under the great ſeal, before the ſtatute, to appoint a 
mayor or other head officer, when a corporation had flipped its 
charter day, becauſe this is another ground taken up by Mr, 
Juſtice Wilmot, in the caſe of Colcheſter v. Seaber, from whence 
he argued that the corporation were not ſo entirely diſſolved, 
but that they were as capable now of being revived in the 
King's charter, as they had been before the ſtatute by his writ. 
That is the fair way of ſtating that argument ; but it will be found 
upon examination not to apply to this caſe, In the firſt places 
that right in the Crown was always very much doubted, as ap- 
pears by Lord Ch. J. Parker's opinion in the Banbury caſe, and 
by the report made by Sir Ph. Yorke and Sir Clement Wearg, in 
the caſe of Tiverton corporation. But at any rate it was only a 
right of nomination, which muſt have been aſſented to by a ſuffi- 
cient number of the ſeveral parts of the corporation to form a 
regular election; becauſe they might have refuſed the King's no- 
mination. So, where they ſlipped their charter day, and a writ 
iſſued empowering them to proceed to an election, that elec- 
tion muſt ſtill have been made by an aſſembly competent to ſuch a 
purpoſe by the terms of their charter or conſtitution. Such an 
aſſembly could not have been convened in this caſe, and there- 
fore nothing could have reſcued them from that ſtate of diſſolu- 
tion. This is alſo confirmed by expreſs authority; for Lord 
Ch. B. Cemyns (a), under the title of“ Diſſolution of a Corporas» 
* ſion, alter ſaying that © a corporation is diſſolved who refuſe 
“e to continue the election of officers till all are dead who could 
« make an election,“ immediately ſubjoins, “%, if the King 
« name the head of the corporation, and they refuſe his nomi- 
e nation zill the body be dead,” that is to ſay, the body who 
could make an election. But laſtly, it is a concluſive anſwer to that 
argument, that no charter has been, or can now be, granted to the 
old body, by which they could be reſtored to their old rights; 
for the King has precluded himſelf from making any ſuch grant, 
or doing any other act equivalent thereto, by the new grant 
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which he has conferred on a different body of men. This waz 


- much diſcuſſed in the caſe of the King v. Amery, and made a part 


of the ſolemn judgment delivered by the Court on behalf of the 
defendant in that caſe, who claimed under an intervening charter 
made between the time of the judgment in que warrants againſt 
the old corporation in the reign of Charles the Second, and a 
charter of reſtitution granted to that body by James the Second. 
Thus far the intention and opinion of the Judges who gave judg. 
ment in the caſe of Colcheſter v. Scaber have been conſidered and 
endeavoured to be collected from the internal evidence afforded 
by the caſe itſelf. In order to make that caſe apply againſt this 
defendant, it is neceſſary for the other fide to ſhew that the ab- 
ſtrat doctrine intended to be laid down by the Judges in that 
caſe was, that the loſs of an integral part of a corporation made 
neceſſary to its corporate activity by the terms of its conſtitution, 
without any power of replacing it, was not a diſſolution, But 
beſides that the facts of that cafe did not call for ſuch an opi- 
nion, and that ſuch is not the natural inference to be drawn 
from the expreſſions made uſe of by the Court taken all toge- 
ther, and connected with each other; the very ſame Judges in 
ſubſequent caſes, and in one particular very recently afterwards, 
delivered a contrary opinion; in a caſe too arifing out of the ſame 
borough of Colcheſter, and growing out of the former judgment: 
that was the caſe of the King v. The Mayor and Aldermen of 
Colcheſter (a), where a mandamus was applied for to compel the de- 
fendants to proceed to an election of forty-eight perſons duly 
qualified under an act of the 9 & 10 I. 3. to be guardians of the 
poor of the ſaid town. By that ſtatute a corporation had been created 
conſiſting of the mayor and aldermen of Colcheſter for the time 
being, and of forty-eight other perſons. Theſe latter were to be 
choſen at once, twelve out of the four feveral wards of the town; 
and ſix of each twelve who were firſt elected were to ceaſe to be 
of the corporation at the end of two years, and fix others to be 
choſen in their room, at a meeting to be holden by the mayor and 
aldermen for that purpoſe. In conſequence of the judgments of 
ouſter obtained againſt the mayor and aldermen, by which thoſe 
offices had ceaſed in the corporation, the election of the guardians 
could not be continued ; neither could the remaining guardians 
hold any meetings for the diſpatch of buſineſs without the mayor 
and aldermen by the proviſions of the act. A temporary act 
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of the act, or till the King re- incorporated the town. This a 


by parochial overſeers under the 43 Elia. c. 2. In 1763, the 
King granted a charter of reltoration to the old corporation, 
which revived the former conſtitution ; at which time there was 
not one of the forty-eight guardians exiſting. In ſupport of the 
mandamus, the caſe of Calcheſter v. Seaber was relied on as prov- 
ing that the mayor and aldermen were now to be conſidered as 
holding their offices under the old charter of the town; and as 
ſuch, being an integral part of the corporation created by the 
ſtatute of William, were competent to hold a meeting for the elec- 
tion of the forty-eight guardians. The Court were of opinion 
that they could not grant a mandamus for a whole integral part; 
and that the corporation, which was to conſiſt of two integral 
parts, by the difolution of ene of theſe was itſelf diſſolved. Now 
though it be urged that the former was the ground on which the 
Court reſuſed the mandamus, yet it is abſolutely impoſſible that 
the ſame Judges who uſed the expreſſions attributed to them in 
this latter caſe, could have held ſentiments ſo diametrically oppo- 
lice to them juſt before, as thoſe which have been imputed to them 
in Colchefler v. Seaber, This rather ſhews that what was there 
ſaid by them was ſpoken only in reference to the particular caſe 
then before them : but if it had been otherwiſe intended at the 
time, yet as they held a contrary language in a caſe immediately 
ſubſequent, and that too with an expreſs reference to the for- 
mer one, it is moſt natural to ſuppoſe that they had re- conſidered 
their former opinion, and thought proper to correct it, But 
according to the doctrine now contended for on the other ſide, 
it might as well have been inſiſted in the King v. Celchefter, that 
the pariſh could not have proceeded to elect overſeers becauſe an 
integral part of the old corporation remained after the charter 
of reſtoration had been granted : although it was no longer in 
the power of that corporation to anſwer any one purpoſe of 
its creation, That a corporation which has loſt the power of 
perpetuating itſelf, by the loſs of an integral part and the want 
of a ſufficient number of perſons to form another election, is 
thereby diſſolved in point of law, was again afferted by one of 
thoſe judges whoſe opinion has been urged to the contrary ; for 
in the caſe of the King v. 3ſondzy (a), where an information in 
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1789. the nature of a guo warrants was brought againſt the defend. 
or ro ant for claiming to be an alderman of Portſmouth, the queſtion 
againſt Was whether by the terms of the charter a majority of aldermen 
Parmonz. preſent was ſufficient to elect, not being a majority of all; 
Lord Mansfield aſked whether there were any caſe where the 

charter had directed the election to be by the majority of the body, 

in which it had been held that a leſs number than a majority 

of the whole corporate body could elect; as if the corporation 
$i conſiſt of twelve, and two die, whether ſix could clect? To 
1 which it was anſwered by Mr. Juſtice Alen, that in the caſe of 
1 Rex v. Reeſe and Rex v. Newſham, common councilmen of Caer. 
14 8 marthen, it was cleurly underſlood that if the major part of the 
4 corporation had been dead, it would have been in ſuct diſelued; 
14 or at leaſt thoſe who ſurvived could not have aſſembled for the 
. purpoſe of an election. Now the cafe of Rex v. New/am and 
| others (a) came on upon a motion for a mandamus directed to them 
5 as common councilmen to proceed to the election of a mayor; 
#8 and it appeared that the election could only be made by a majo- 
rity of the whole number of common councilmen, which were 
twenty in all: At that time only eleven remained; upon which 
Lord Ch. J. Ryder obſerved that “ the circumſtance that the 
% common councilmen are reduced to the loweſt number which 
« can elect a mayor was of great weiglit; for if any one of 
cc them ſhould dic before there is an election of a mayor, there 
« never can be an election, and conſequently the corporation 
« muſt be diſſolved.“ And therefore the court granted the man- 
damus. 'The reſult then of all theſe authorities, and this rea- 
ſoning, is, that the judges who preſided in the cafe of Colcheſter 
v. Seaber did by no means intend in making uſe of the phraſes 
relied on to comprehend ſuch a caſe as the preſent, or to ex- 
tend the principles then laid down further than the caſe before 
them, where a charter of reſtoration had been granted to and ac- 
cepted by the old body. But if this diſtinction cannot be main- 
tained, if the doctrine laid down in the caſe of Colcheſter v. Sea 
ber mult of neceſſity extend to ſuch a caſe as this where no re- 
ſtoring charter has been granted, then unleſs every other autho- 
rity in the books upon this ſubject is to be obliterated, that caſe 
cannot be law, For the general tenor of all the authorities goes 
expreſsly to ſhew that the corporation of Helliſton by the irrepar- 
able loſs of an integral part, and the impoſſibility of ever acl- 
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by way of forfeiture, but as a conſequence of law attaching 


upon ſuch a ſituation. The old cafes and diQa are full and ſa- The — 2 
tisfactory to this point; it is founded on the cleareſt reaſoning; Pas. 


it is ſupported by a direct authority of this court in the caſe of 
Banbury; it has been unequivocally adopted by all general wri- 
ters; the conſtant uſage and experience of the crown officers 
has coincided with it 3 and many charters have been granted on 
this foundation, which are in full force at this day ; above all 
the Legiſlature have recognized it in expreſs terms, and placed 
it beyond doubt or queſtion ; the very authorities relied on by 
the Court in the caſe of Colcheſter v. Scaler are grounded on 
this doctrine; and finally, it has been fince adverted to and ac- 
knowledged by the ſame Judges in ſubſequent caſes. A point 
ſo fully eſtabliſhed by judicial and legiſlative authority could not 
have been overturned, even if its own propriety might have been 
queſtioned originally ; but there is no neceſſity for preſuming 
that ſuch an intention ever exiſted in this court; much leſs as 
the doctrine itſelf is deeply grounded in reaſon and policy. 

Fekyll in reply (a). Objections have been made to the Col- 
lter caſe on intrinſic as well as extrinſic circumſtances. The 
former, that it was decided without much argument on the 
point for which it was cited here, and that the queſtion of diſ- 
ſolution was only collaterally obſerved upon. But the right of 
ation depended on the exiſtence of the corporation: if it had 
been totally deſtroyed, the right of action was gone; the cir- 
cumſtance of the corporation not being diſſolved, which, the 
Court determined, gave the right of action and ſupported it. 
With reſpect to the counſel in that caſe; their ſilence on that 
part of the ſubject (conſidering their abilities) is a ſtrong ar- 


gument to ſhew that nothing could be urged to prove the diſ- 


ſolution, The court, in determining the queſtion, cited many 
authorities, and among others the paſſage from Bro. Abr. p. 514. 
and Sir J. Smith's caſe; the latter of which Lord Mansfield 
ſaid was in point. They alſo obſerved on the diſtinction be- 
tween a judgment againſt the corporation itſelf, and againſt 
the individual members of it; and recognized the doctrine that 
a corporation, though unable to carry on it's own ſucceſſion, 
might yet exiſt for certain purpoſes. As to the attack on the 


(a) This is the reply on the firſt argument, into which ſuch parts of the ſecond 
argument for the relator as gave any anſwer to the caſes cited for the defendant are 
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Colchefler caſe from extrinſic matter, the caſes of Bewdley, Ban 
bury, and others have been cited : But all the arguments drawy 


The Kin from them are mere inferences deduced from dicta, and not the 


2g am 


Pazmoxx. Judgments of the court on the point. And as for the opinions 


of the Attornies and Solicitors General, which have been al. 
luded to; however reſpeQable their private opinions may be, 
they cannot be cited as authorities here. The paſſage cited 
from Ro. Abr. (a) of the brethren and ſiſters does not prove 
that the loſs of an integral part diſſolves a corporation ; it only 
ſays that when all the ſiſters are dead, all acts done by the bre- 
thren are void, becauſe they are not a perſect corporation; which 
implies that they are an imperfect corporation, and conſequently 
not diſſolved. The Bewdley caſe proves nothing, for it was 
never determined : it does not appear to have been argued when 
the ſpecial verdict was found on the ſecond trial, Nothing 
can be collected from it to ſhew that the opinion of the rwelye 
Judges was as has been ſtated by the defendant's counſel. And 
Powell J. () could not think the corporation was diſiolved for 
want of capital burgeſſes, but doubted only whether they 
could act. 80 that although an integral part was gone, that 
learned Judge was of opinion that the corporation was not dif. 
ſolved. As to the Banbury caſe, although Lord Macclesfield was 
of opinion that the corporation was diſſolved, yet he admitted 
that it was the opinion of many that the corporation might be 
revived by a writ under the great ſeal ; and no judgment was 
given there. In the Tregony caſe (c) the only queſtion was whe- 
ther a peremptory mandamus ſhould be granted to proceed to 
the election of a mayor, the charter day of election being paſl- 
ed, which the Court refuſed to grant. But the judgment of 
that caſe does not affect the preſent. For when the Court 
ſtate the conſequences of the corporation not proceeding to the 
election on the charter day, they only ſay « where they have 
© no power to chooſe on any other day, their corporation ball be 
« diflolved rather than they ſhould make an election on another 
te day; and not that by ſuch omiſſion they are ip/o facto diſſolved. 
The ſtat, 11 Ges. 1. c. 11. / 1. is only declaratory z the words 
of it are that the corporations 20 be diſſolved, were it not 
for the interſerence of the Legiſlature, and not that they ar? 
diſſolved. And the ſtatute enables them to do that for them- 
ſelves which the Crown by its own act could do. And with 
reſpect to what was ſaid by Lord Manzfeld in the caſe of R. v. the 
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Mayor, c. of Colcheſter (a), his opinion proceeds on the idea 
of all the members of the corporation being gone: that is one 
of the modes by which it is admitted on all hands that a cor- 
ration may be diſſolved z and conſequently that opinion is 
not applicable to the preſent cafe, where ſome of the corporators 
were in exiſtence at the time of granting the charter by the 
preſent King. And with reſpe& to the paſſage cited from 3 
Com. Dig. 415+ tit.“ Franchiſes,” (G. 4.) no authority is cited 
to ſupport it. There is a fallacy throughout the whole of the 
ment for the defendant on this point: the general argu- 
ment is that a corporation, when it loſes an integral part, ſhall 
e diſalved : but the fallacy conſiſts in ſuppoſing that by that 
event alone the corporation ig ip/ſo facto diſſulued. It may be ad- 
mitted that ſuch a loſs will ultimately occaſion a diſſolution; 
ince, as the corporation has no power of perpetuating itſelf, it 
muſt in proceſs of time become extinct by the natural death of 
all it's members: But, until that period arrives, the power of re- 
znimating the corporation exiſts in the Crown. If the princi- 
ples, on which the compact between the Crown and a corpora- 
tion is founded, be conſidered, it will be found to be deci- 
ſve of the queſtion. In conſideration that certain individuals 
wil: take upon themſelves the government of a particular place, 
the crown grants to them certain privileges. Now if the 
King could deprive the defendant of this right in a caſe like the 
preſent, it would be taking away one of thoſe privileges on 
condition of which he undertook the burden; and the fran- 
chiſes of the defendant, who is innocent, would thus be forfeited 
for the negligence of the guilty. In anſwer to the arguments 
telatire to the conſtruction of the charter of the preſent King; 
it is material to conſider the King's intention as it arifes on the 
preamble ; and from that it appears to have been his intent to 
re-animate the old corporation, which was to be effected by the 
introduction of freſh integral parts. Then, having done one 
thing at the inſtance of the petitioners, the crown improvident- 
ly did another, which renders the grant void. Or if it be con- 
ſidered that the new corporation was created on the ſuggeſtion 
of the petitioners, the grant is equally void on the ground that 
the King was deceived by their miſrepreſentation. Lord Chan- 
dei's caſe, 6 Rep. 5 5. and R. v. Kemp, 12 Mod. 78. In Mor 
4% it is ſaid that, if the King be deceived in his grant, it 
ſhall not be allowed to take effect contrary to his intent, 


(a) 2 Deoug!. Tlect. Caf. F 
Now 


— — — — 
24 4 
#-4— 4 tn —— are — _—_ 


_— 
a 
N 
nn 
* 
=. 
* Mt 
1 
1 
1 
$2 
9 © 
= 
o 
"i 
2 
{ 
4% 
w4 
*% 
. 
"== 
a, 
Wo 
1} 
7 


* 


ä— — A. 
” — a aw 
= 52 mg 

— n — 


2 — 
$446.42 x + 
£ 


i = 
- — ̃ ¶ 11 - 


— — 
FFT 
bs — © < WV A g 

—— — 


— — —kP Ee 6 
. 5 27 . "es 2 ae * 
4 0 — 7 = - — — 
wo 03, EYE x, Eno. 1 - * 


of 
3 
a 
: 
EF 
wy 
4 
3 
1 
9 
_— 
; 
1 


240 
1789. 


The KinG 
azamnf 
Paso. 


CASES in EASTER TERM 


Now here the King's intention was to renovate the old corpore. 
tion: and the allowance of the laſt charter would be to create z 
new corporation contrary to his intention. Then it was ar. 
gued, that if one part of the King's charter be goud, and another 
bad, the latter may be rejected; or if two conſtructions may 
be made, by the one of which it may be ſupported in law, and 
not by the other, ſuch conſtruction ſhall be put on the grant 
as will give eſſect to it; for which was cited 9 Rep. 131. g, 
ro Rep. 67. And the reaſon given in both inſtances is, that it 
is for the honour of the King and the benefit of the ſubject that 
it ſhould be ſo. But in this caſe it is not for the benefit of the 
ſubjecis (the old corporators) to be diveſted of thoſe rights of 
which they were legally poſſcfſed. If the King's grant has a 
double intent, it ſhall be void for the uncertainty. Dav, 45. 
2 Ro. Abr. 196. F. 1.; a fortiori then ſhall the preſent prant be 
void for contradiftion, Lord Ch. B. Comyns in his Digeſt (a) 
mentions, as a preliminary to all grants, “ that every grant by 
ce the King of a thing which he may grant, where he is appriſed 
cc of his intereſt, and of the cauſe and circumſtances of the grant, 
« will be good.“ But here the King was not appriſed of the 
circumſtances of the grant, as far as reſpected the granting of a 
new corporation, 

Lord Kzxvon, Ch. Irie general queſtion which ariſes 
on this ſpecial verdict is, Whether the charter of Ges. 3. was 
accepted? In arguing which ſome things are clear; when a 
corporation exiſts capable of diſcharging its functions, the Crown 
cannot obtrude another charter upon them: they may either 
accept or reject it. In arguing one part of the caſe, the counſcl 
for the relator took their ground on the convenience of the caſe, 
inferring from thence that the law would coincide with it. Now 
let us conſider what is the convenience of the caſe; and in 
doing ſo 1 do not confine my obſervations to Helleſton alone, 
but they are applicable to corporations in general, where they 
have excluſive jurifdiftions from the reſt of the county. That 
the magiſtracy in this borough had ceaſed, and that the remain- 
ing corporators could not exerciſe thoſe functions which were 
intended for the government of the borough, are allowed on 
all hands. Then it cannot be ſuppoſed that it muſt depend on 
the whim or caprice of three or four individuals, or perhaps one, 
whether there ſhould be any magiſtracy in the town or not; 
eſpecially too in direct oppoſition to the intentions of the King 
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(a) 3 Cam. Dig. 452. (G. 4.) 
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. «ho, as pater patriæ, is to ſuperintend the adminiſtration of 1789. 4 
2 juſtice throughout the country, and who thought it neceſſary to; 4 
, provide by his charter a ſufficient number of magiſtrates for the hp” i | 1 
r government of this place : And as was ſaid by Lord Mansfield p,ygors. 4 
„ (though for another purpoſe) in the caſe of the mayor, De. of 4 1 
| Clchefter againſt Seaber (a), without an expreſs authority, fo i 
ſtrong as not to be gotton over, we ought not to determine a " | 

caſe ſo much againſt reaſon.” The ſeveral inconveniences, which i q 


have been pointed out, namely, that the corporation lands would 
revert to the donor, by which the means of carring into exe- 
cution public and charitable truſts would be defeated, and that 
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ntious privileges would be deſtroyed, would, if true, have con- * 
derable weight. But the great difficulty of the caſe is ſolved by | 
| by this; when an integral part of a corporation is gone, with- 1 
out whoſe exiſtence the functions of the corporation cannot 11 
de exerciſed, and the corporation has no means of ſupplying WT 


that integral part, the corporation is diſſolved to certain purpoſes. 
This appears by the caſe put in Rol. Abr. (5) of the corporation 
of brothers and ſiſters : This paſſage is adopted by Lord Ch. B. 
Comyns in his Digeſt (c); another paſſage equally ſtrong is there 
added ; and though he mentions no authority to ſupport it, yet it 
mu be remembered that his opinion alone is of great authority. 
But it. does not follow that, becauſe the corporation is diſſolved to 
x certain purpoſe, the King cannot renovate it. Corporations are 
the creatures of the Crown : and on their diſſolution their fran- 
chiles revert to the Crown. But if the King chooſe that all their 
rights ſhall be revived, it 1s competent to him to do fo, either with 
the old or new coxporators ; and thereby no perſon is injured, nor 
is any rule of law infringed. And by the new charter the King did 
not conſider the old corporation as diſſolved to all purpoſes ; but Þ 
he granted thoſe rights to a new ſet of men, and ſuperadded ſuch : 
other powers as he deemed neceſſary. It has been ſaid that in 
the caſe of the mayor, &'c. of Colcheſter v. Seaber it was de- 
termined that the old corporation was not irrecoverably gone, 
though they had loſt their magiſtrates; and that is the main 
ground on which the argument for the relator ſtands; But I 
think it is all reconcileable with this doctrine. Lord Mansfield 
did not ſay in that cafe that the corporation could act, or that it 
was not diſſolved to ſome purpyſes ; but only that the King 
m'zht renovate it, and when renovated all the former rights 
would revive and attach on the new corporation, and amongſt 
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others the right of ſuing gn the bond given to the old corporz- 


— tion. But it is ſaid that, ſuppoſing this to be the caſe, the 
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King was deceived in his grant, and that the grant is conſequent. 
ly void. But I think he was not. The recital in the new 
charter ſtates all thoſe facts from whence the King's right aroſe, 
and from whence he drew his concluſion in point of law, 
that the corporation was in danger of being diſſolved. There 
is no doubt but that was the caſe. But there is no one 
fact there ſtated to the King which was not true. If the 
King be called upon to grant ſome part of his eſtate, and the 
intereſt which he has in it is greater than that which is repre. 
ſented to him, he is then deceived, and his grant is void: But 
that is not the caſe here. The old corporation was in danger 
of being diffolved, and no relief could ;be adminiſtered without 
the King's interference; his act was neceſſary to revive the cor- 
poration. Then it is ſaid that the new charter cannot take 
effect, becauſe the King has not uſed in it words of grant, but 
only words of confirmation. "This, in my opinion, reverts to 
what I have already ſaid, To ſome purpoſes it was diſſolyed; 
it was ſo, if the King did not chooſe to renovate it. But he did 
ſo chooſe : aqd by his grant (which it was competent to him to 
make) he tak power to do ſuch acts as were neceſſary for the 
government of the town, Then has this new charter been ac- 
cepted or not? The majority of the grantees are ſtated to hare 
accepted it; and the refuſal by a few of the body was certainly 
not ſuflicient to repel the acceptance of the reſt. Therefore 
judgment mult be given for the defendant, who derives his title 
under this charter, 

AsHHURsT, J.— Although this matter has in the argument 
branched out into ſeveral points, the principal queſtion is whe- 
ther at the time of granting the charter the preſent King had a 
right to grant it, and whether from any thing contained in the 
charter it is inadequate to the purpoſe intended. Lo determine 
this it may be proper to conſider what is the end and intentior 
of creating corporations aggregate of the kind now under 
diſcuſſion, The principal end is for preſerving good order and 
government within the limits of the towns in which they are 
eſtabliſhed : they are not merely temporary inſtitutions, but are 
intended to have perpetual ſucceſſion. "Therefore they mult 
have the means of preſerving that ſucceſſion : and whenever a 
corporation is ſo far reduced by accident or negligence as to be 


inadequate 
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adequate to the purpoſes of government, and to have loſt the 1789. 
power of continuing that ſucceſhon from the want of any in- 
tegral part, it is virtually dead, for it is no longer capable of 8 
nſwering the end of its inſtitution, © And, as it was ori- Perez. 
rinally created for the public good, and not merely with a view 

to the private intereſt of individuals, whenever it can no 

longer perform thoſe functions which is a condition incident to 

is incorporation, the Crown ought not, for the ſake of a few 
:ndividuals, to be reſtrained from exercifhng its prerogative in 

ranting a new conſtitution for the benefit of the inhabitants of 

the place, whoſe intereſt the Crown had in view in the original 
incorporation. This corporation was in that ſtate at the time of 

the new charter; it could not continue its own exiſtence, 

nor do any corporate act; then what ſhould in law or rea- 

ſon prevent the Crown from interpoſing? But it has been con- 

tended that the old corporation was not diſſolved, becauſe ſome 

of the natural members were in exiſtence; and that there can» 

not be two corporations at one time in the ſame place with co- 

extenſive powers. I admit the latter part of the poſition to be 

ue, namely, that there cannot be two ſuch effective corpora« 

tioas in the ſame place; for, inſtead of good order, that would 

only be productive of anarchy ; but I deny the former poſition 

for | fay when the old corporation was reduced to ſuch a ſtate as 1 
to be incapable of continuing its exiſtence, and of doing any my 


corporate act, it was extinct as a body corporate. The caſe 1 1 
cited from Rolle's Abridgement is expreſs to that eſfect; for it is 1 
there laid down, that if a corporation conſiſt of brothers and 4 


filters, and all the ſiſters die, the corporation is diſſolved. If 1 
ſo, it muſt follow as a neceſſary conſequence that the Crown 
has a right to interpoſe, either by reviving the old corporation, or 
by granting a new charter. Reaſon is ſtrongly in ſavour of this = 
determination z and one caſe that has reaſon to ſupport it ought 4 
to weigh againſt many that are deſtitute of that foundation. To | 
what end ſhould the Crown be reſtrained ? And is it fit that the 
intereſted views of a few individuals ſhould preponderate againſt 
the general good of the whole place? There have been many 


mſtances cited at the bar, where very able Attornies and Solicit- * 
ors General, ſometimes aſſiſted by Judges, have concurred in ads 2 
\iing new charters where the ſame circumſtance of the diſſent Ty 4 
of ſome of the ald corporation has occurred; and yet ſuch char- | 4 


ters have been ated under without being impeached. And * 
though the mere opinion of an Attorney or Solicitor General 4 
R 2 ought | 4 
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ought not to be cited, yet coupled with the fact, it may haye 
ſome weight as ſhewing the general ſenſe of profeſſional men, 
As to there being here a diſſent of a majority of the old members, 
I lay no ſtreſs upon it; for as thoſe who were left were no body 
corporate, but a mere collection of individuals, the vote of the 
majority of them has no binding force, and the diſſent of any 
one might, in my opinion, have as much effect. As to the con- 
trariety of opinions in the books on this ſubject, I ſhall not at. 
tempt to reconcile them; but we ought to lean to that ſide which 
is beſt ſupported by reaſon. Poſſibly the ſeeming contrariety may 
have been in ſome degree occaſioned by the equivocal uſe of the 
term © diſſolved.” As far as concerns the power of the Crown 
to grant a new charter, I think the corporation was diſſolved. As 
to ſome particular purpoſes which do not relate to the powers 
of government, but to perſonal privileges which are annexed to 
the perſons of the remaining individuals, ſuch as rights of com- 
mon, c. it may be ſaid not to be diſſolved, at leaſt till the Crown 
interpoſes : for as a particular intereſt may ſubſiſt after the term 
or eſtate out of which it is carved is merged or extinCt, ſo it may 
poſſibly be in reſpect to ſome of the individuals of a corporation, 
after the corporate body is diſſolved. But were this otherwiſe, it 
would be no reaſon againſt the Crown's interpoſing in granting 
a new charter; for it is not fit that the private intereſt of indi- 
viduals ſhould ſtand in the way of the intereſt of the community, 
Here the members of the old body have no injury or injuſtice to 
complain of, for they are all included in the new charter of 
incorporation; and if any of them do not become mem- 
bers of the new incorporation, but refuſe to accept, it is their 
own fault. But at any rate, whether they refuſe or accept, 
it does not affect the right of the Crown. Then it wa 
argued that, admitting the old corporation to be in a ſtate to be 
diſſolved, that could not be effected without a ſcire facias to 
repeal the former grant, or a judgment on a quo awarrants, But 
{ think thoſe modes are only neceſſary to be purſued in the fol- 
lowing caſes. A ſcire facias is proper where there is a legal caiſt- 
ing body, capable of acting, but who have been guilty of an abuſe 
of the power entruſted to them : for as a delinquency is imputed 
to them, they ought not to be condemned unheard ; but that 
does not apply to the caſe of a won-exiſting body. And a qu 
warranto is neceſſary where there is a body corporate de fads, 
who take upon themſelves to act as a body corporate, but from 
ſome defect in their conſtitution, they cannot legally exerciſe 
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the powers they affect to uſe. But where there is no corporate 
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body in exiſtence in law or in fact, it would be an abſurdity to ———— 


ed by either of thoſe modes, neither would it be of any uſe. 


For if the fact be that a corporation is io reduced that it cannot p 


at as a body corporate, it is fit the Crown ſhould interpoſe: if it 
de not, then any new charter granted upon that idea would be 
wid, as the Crown would be deceived in its grant. Then it was 
contended that even allowing the old corporation to have been 
diſſolved, the new charter was void, becauſe the king was deceiv. 
ed in his grant; for that the recital proceeds on the idea that 


there was then a corporation exiſting in the town; and that the 


words uſed are merely words of confirmation, and not of grant. 
But I think the Crown was not deceived ; for it may poſſibly be 
fid not to be diſſolved, guoad the individuals, for particular 
purpoſes, though it is ſo quad the corporate body. It may 
plainly be collected that the Crown was ſufficiently appriſed of 
the ſtate of the borough. And it appears to me that there are 
ſuſicient words uſed to paſs all the rights of the old corporation. 
BuLLER, J.— The queſtion referred by the jury for the 
opinion of this Court, is, whether the letters patent of the pre- 
ſeat King were or were not duly accepted by the perſons to 
whom they were granted. Now it is found by the verdict that 
a majority of them did accept : but the argument adduced at 
the bar goes beyond what the iſſue ſeems to import. How- 
erer to purſue it; the firſt queſtion made is, whether the old 
corporation was diſſolved. And I am of opinion that, when- 
ner a corporation is reduced to ſuch a ſtate as to be incapable 
of acting or continuing itſelf, it is diſſolved. The counſel for 
the proſecutor contended that, if this poſition were right, it 
would extend to the caſe of a mayor dying in the middle of the 
year: but it would not, provided the corporation have a power 
of electing a new mayor and continuing itſelf. This point has 
been very much diſcuſſed in parliament as well as in Veſtminſter- 
Hall. And great weight is due to the Tiverton caſe; not ſo 
much on account of the opinions which were given by the Crown 
lawyers as of the conſequences of them. That caſe aroſe in the 
11 6. 1. The Attorney and Solicitor General were of opinion 
that the corporation was diflolved, Among Mr. J. Clive's 
manuſcripts, which are a colleCtion of caſes by ſeveral judges, 
this caſe of Tiverton is mentioned; and it ſays © On the mayor's 
abſenting himſelf, and no election made on the charter day, it 
vas the opiuion of the Attorney and Solicitor General, and ſeemed 
R 3 ta 
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1789. to be the general opinion, that the corporation was diſſolye, 
And accordingly upon application to the King a new charter wat 
his 2 granted. Note, A bill paſſed in parliament this ſeſſions to pre. 
Pasnoax. vent corporations from being diſſolved by the mayor, Oc. ab. 

ſenting themſelves on the day of election: And when this bil 

was read in the Houſe of Commons, Mr. 7efferys and Mr. Wit 

upon the debate were of opinion that corporations could not 

be diſſolved by ſuch an act of the mayor; and there were ſere- 

ral lawyers of the fame opinion. Sed guaere.” So that there i; 

no doubt fiom the beginning of the note, and the guere which 

is added to the latter part of it, what was conſidered as the beſt 

Opinion at that time. We have alſo one opinion in the bouks, 
# which is entitled to great deference, that of Lord Macclesfield, 
i who uniformly held that on ſuch an event the, corporation waz 
* diſſolved; . firſt in the Banbury, and afterwards in the Bedford, 
F and other caſes. And I do not know how to reafon on this 
4 point better than in the manner urged by one of the relator's 
counſel; who conſidered the grant of incorporation to be a com- 
Pact between the Crown and a certain number of the ſubjed;, 
the latter of whom undertake, in conſideration of the privileges 
which are beſtowed, to exert themſelves for the good government 
of the place. Now if thoſe perſons have ſo far violated their truſt 
by negligence or miſconduct that they are no longer capable of 
governing the place, there is an end of the compact. The ground 
of the charter was the government of the place; and when that 
cannot be carried on, I ite no reaſon why the Crown cannot grant 
another charter to a different ſet of perſons. It is true that two 
corporations cannot exiſt at the ſame time and in the ſame place 
with ſimilar powers. But, the former corporation being gone, 
the King may grant a new charter as if no former one had ſub- 
fiſted. I do not think that the caſe of the Mayor, &c. of (A. 
thefler v. Seaber bears on this. There a new charter had been 
granted, and the only queſtion under the consideration of the 
court was as to the effect of that charter on the debts due to the 
old corporation. The court proceeded on the idea that the 
Crown might revive the old rights by a new grant; and if their 
opinion went on the ground of reſtoration, it cannot apply to 
this caſe, where the old corporation was extinguiſhed and na 
charter of reſtoration had been granted to them. It was there 
thrown out that the old corporation would not loſe their rights of 
common and certain other rights. With regard to the rights of 
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Lord Raymond (a), where Lord Holt is ſuppoſed to have given 
ſuch an opinion. But no authority is there cited for it. But if 
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ſuch a right were claimed, let us conſider how it could be ſup» The — 2 
ted. If it were granted to them as a corporation, the perſons Pæmα⁰ον. 


claiming it muſt ſhew that there is a corporation in exiſtence, 
And if they claim by preſcription, they muſt ſet it up in the name 
of the old corporation; but it cannot be ſet up in the names of 
perſons who do not exiſt. I doubt whether there is not a miſtake 
in what is ſuppoſed to have been ſaid by Lord Holt; for he 
refers to a caſe in Saunders (6), which does not prove the poſition, 
There the corporation was in exiſtence, and the rights were pre- 
ſcribed for in the corporate name, that caſe therefore can only 
apply where the corporation is in exiſtence. Another caſe there 
mentioned is that of the corporation of Scarborough, where it 
was ſaid that debts due to the firſt corporation remained, not- 
withſtanding a change of name. Of that no doubt can be en- 
tertained 3 for if the King intended to give rights to the new cor- 
poration which were enjoyed by the old one, it was undoubtedly 
competent to him to do ſo, And this is the amount of what I 
ſuppoſe the Court intended to decide in the Colchefter cafe, 
Then, if the old corporation were diſſolved, it remains to be 
conſidered whether the preſent King was deceived in his grant. 
One argument urged was, that the Crown could not grant to any 
but the members of the old corporation: but I by no means ac- 
cede to that; for if the old corporation were gone, it was either 
competent to the Crown to grant a new charter to the remain- 
ing members in conjunction with others, or to others alone: 
and when the old corporation was gone, the remaining members 
had no claim on the juſtice, whatever they might have on the 
diſcretion, of the Crown. Neither is there any foundation for 
laying that the King was deceived from what is ſlated in the 
new charter. It begins with ſtating the petition of the inha- 
bitants, which alleges that ſeveral of the members were dead, 
that judgments of ouſter had been obtained againſt others, and 
that the remaining members were incapable of continuing the 
corporation, or of doing any corporate act: now theſe ſacts were 
all true. If ſo, it was competent to the King to give them a 
new charter of incorporation, without weighing very nicely 
whether they could be ſaid to be actually diſſolved, or only in 
danger of being ſo : and this is a grant of incorporation. But 


(s) 2 Lord Raym. 953. (34) 2 Sund. 343» 
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it is objected, that the word “ grant” is not mentioned in the 


—— clauſe which gives the lands: I do not think it neceſſary to ex. 
The E186 amine whether that clauſe would or would not be available: 


but it is found by the verdict that Helleffon is a corporation by 
— and if ſo, perhaps that clauſe would be ſufficient 
to reſtore the ancient rights, But however that might be, it 
was evidently the intention of the Crown to incorporate the in. 
habitants and burgeſſes, and to give them new powers. There. 
fore I am of opinion that the King cannot be ſaid to have been 
deceived in his grant. 

GRrost, J.— Although this caſe has been already fo fully gif. 
cuſſed on the Bench, yet as it is of great importance, I will ſtate 
the grounds of my opinion. The queſtion reſerved for the 
opinion of the Court is, Whether the charter of the preſeut 
King was duly accepted by the perſons to whom it was directed! 
It has been contended that it was not, becauſe it was not ac. 
cepted by a majority of the remnant of the old corporation; 
while on the other hand it is ſaid that the old corporation waz 
diſſolved, and that the conſent of the remaining corporators was 
unneceſſary. This makes the firſt and the principal queſtion in 
the caſe, Whether or not the old corporation was ſo diſſolved a; 
that the Crown could grant the new charter without the conſent 
of the remainder of the old corporation? The next queſtion is, 
Whether or not the new charter is void in law, on the ground 
that the King was deceived? As to the firſt; let us conſider the 
principles on which corporations are created, before we go 
on the precedents which have been adjudged on this ſubjett. 
The end of every corporation is the good government of that 
place over which its power extends; corporations are un- 
doubtedly mere creatures of the Crown ; they exiſt only by the 
bounty of the Crown; for they muſt exiſt either by charter, ot 
preſcription which ſuppoſes a charter. Now, in point of good 
ſenſe, when the purpoſes for which a corporation was created 
can no longer be auſwered, there is no reaſon why it ſhould not 
be conſidered to be ſo far diſſolved as that the Crown may 
Taiſe there a new corporation, or revive the old one by conti- 
nuing the members, and adding new officers. This principle 
is founded ou good ſenſe, and is not in want of caſes to ſupport 
it. The caſe cited from Rslle's Abridgement is ſtrong to this 
effect; for Rolle puts the caſe under this head, “ what diſſolves 
a corporation,” Ile thereſore wean conſidered that the 

iuſtant 
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inſtant an integral part of the corporation was gone, without 
any power left to continue itſelf, the corporation was diſſolved ; 
though, as I ſhall ſhew preſeptly, the King might continue it if he 


pleaſed. The next caſe cited is that of the King v. the Mayor, Pasnons . 


i, of Colcheſter, where Lord Mansfield conſidered the corpo- 
ration to be diſſolved by the loſs of an integral part, and yet ſome 
of the individuals of the corporation were in exiſtence, Sa, 
in the Banbury caſe, Lord Macclesfield ſaid that if the mayor 
lied in the middle of the year, and there was no power to elect 
another before the end of the year, the corporation was diſſolved, 
Then followed the Tregony caſe : and it is material to conſider 
what happened upon that about a year afterwards, the ſtatute 
11 Geo. 1. c. 4. Was paſſed, which fays that if the mayor or 
other chief officer be elected on the charter day, the corporation 
ſeall not thereby be taken to be diſſolved. It 1s clear therefore that the 
perſons who brought that bill into parliament had no doubt but 
that a corporation was diſſolved by the loſs of an integral part, 
if the King choſe that it ſhould be ſo. So that the corporation 
of Helliſton was diſſolved, and could only be revived by the bounty 
of the Crown. In anſwer to theſe authorities, the caſe of the 
Blayr, &c. of Colcheſter v. Seaber is brought forward. I have 
attentively conſidered that caſe ;z and it appears to me that the 
true queſtion there was, whether the new charter did not ſo far 
revive the rights of the old corporation as to give power to the 
new corporation to ſue for them. The Court thought that it 
did; and if it were otherwiſe, the conſequences would be fatal 
to almoſt all the corporations in the kingdom; for there is hardly 
any which have not at ſome time or other been diſſolved in that 
point of view; and all thoſe would loſe their preſcriptions. The 
Court indeed did ſeem to think in that caſe that the corporation 
was not diſſolved to any purpoſe ; but, on looking into the caſes 
there cited and relied on, they will not be found to warrant that 
general propoſition. Therefore I cannot but think that the pro- 
poſition, that this corporation was diſſolved, is true. 
Then the next queſtion is, Whether or not the King was de- 
ceived in his grant ? I do not know how I can better ſtate the 
law on this ſubject than by referring to the Earl of Rutland's 
cale (a), and R. v. Kemp (6); if the King be deceived by the 
ſuggeſtion of the grantee, there the grant is void : but if the 
facts ſuggeſted by the grantee be true, though the King be miſ- 
taken in his inſerence of the law, the grant ſhall not be avoided. 
(a) 8 Rep. 55. (5) 12 Med. 73, 
| Now 
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Now in this caſe the ſacts ſtated by the petitioners are accu. 
rately true; by which facts it appears that the corporation Was 
diſſolved. And thongh the King might be miſtaken in his con. 
eluſion of law, that would not avoid the grant. And I am alſo 
of opinion that the anſwer given by my brother Buller as to the 
words of confirmation, is a good one. Therefore this charter 


cannot be conſidered as void. | 
Judgment for the defendany, 


— ——— E —U“U—— 


The RING 2gainft The Inhabitants of Ackkkr. 


HE pauper being unmarried, on Saturday, 13th Ocbober 1585, 
being three days after old A7ichae/mas day, which happenc! 
on a Wedneſday, was hired to T. Clarke of Aclliy in the county of 
Oxford, to ſerve him until the next Micbaclmas. He accordingly 
went into ſuch fervice, and continued therein till Saturday the 
1ith of Ofober 1788, being the day after old Michaelmas day, 
which (it being leap-year) happened on a Friday, and was paid his 
wages and went away. As this was a ſervice of 365 days, the 
Court of Seſſions thought it gained him a ſettlement in Ackley, 
and confirmed the order of removal, by which he and his wife 
were removed from Biegler Market End to Ackley, 

MNoodęſan, in ſupport of the order of Seſſions, contended that, 
as the terms of the contract itſelf were ambiguons, ſince the hiring 
until the next Michaelmas meant till that time of the year, it 
might be explained by the ſubſequent acts of the parties: then, as 
the pauper continued in ſervice for 365 days, it was ſuſſicient to 
give him a fettlement. But even if the contract were confined to 
HMichaelmas day, as the word © until“ has been held to be inclu- 
ſive of the day, he then was hired for and ſerved a legal year, 
which conſiſts of 13 lunar months, or ſiſty-two weeks, But 

The Court were clearly of opinion that here was no hiring for 
a year: it is ſtated that the pauper, three days after Michaelmar, 
contracted to ſerve till the Micbhaclmas following; this was there- 
fore a hiring for two days ſhort of a year. And though this 
Court has been extremely indulgent in determining that ſervices 
which have been in point of ſact leſs than a year, ſhall be ſuſſi- 


cient to confer a ſettlement, as where the pauper has been abſent 


with leave, &c. yet they have been always ſtrict iu regard to the 


contract of hiring. 
Order of Seſſions re verſed. 


Milliamt was to have argued on the other fide, 
10 
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The Kino againff The Inhabitants of Urrox. 


TWO Juſtices removed John Henzwood, his wife, and three 
children, from Ufton, Berks, to Mortimer, Southampton : 

and the Seſſions, on appeal, diſcharged the order of removal, 

ſubject to the opinion of this Court on the follow ing caſe ; 

n Henwoed, the pauper, originally ſettled at Ufton, came 
to reſide with his father John Henzvead, about 23 years ago, 
on a cottage and premiſes at Mortimer, Hants, which his father 
had occupied ſeveral years. By indenture or deed of feoffment 
dated roth October 1766, with livery of ſeiſin endorſed, and 
duly executed, in cenſideratin of natural love and affetTion, 
and of 101. to him paid by the pauper, Jen Henwoed the fa- 
ther granted, enfeoifed, and confirmed, the ſaid cottage, c. to 
the pauper in fee, About three years and a quarter afterwards, 
the pauper obtained from the pariſh of Ufton a certificate dated 
iſt January 1770, duly ſigned, certified, and allowed, acknow- 
ledging that he and his wife and family were inhabitants legally 
ſettled in Len. And the pauper afterwards occaſionally received 
relief from feu during his reſidence in the cottage at Mortimer, 
The father of the pauper lived with the pauper upon the premiſes 
till his death, which happened about eight years ago. The 
pauper was his eldeſt ſon and heir at law, and continued to reſide 
upon the premiſes until the year 1788, The pauper, by leaſe and 
releaſe dated 15th and 16th February 1788, conveyed the ſame 
premiſes to John Stert for 501. ; which ſum appeared upon evi- 
dence to be a ſatisfaction for a debt due for neceſſaries provided 
by Szert for the pauper and his family, and for money lent, 
The pauper being afterwards turned out of poſſeſſion by Stert, 
to whom after the ſale he had become a tenant, returned ta 
Ufton, and was removed to Mertimer. 

Lane, in ſupport of the order of Seſſions, contended that this 
was a pecuniary purchaſe within the ſtatute 9 Geo. 1. c. 7. and 
being for leſs than 30 J. conferred no ſettlement. No cafe hag 
yet been determined to be taken out of the ſtatute where money 
paſſed as part of the conſideration. If the conveyance had been 
made in conſideration of the money alone, there could have been 
no doubt. Then the addition of the words “ natural love and 
affeftion” cannot vary the caſe, becauſe they are as much 


words of courſe in a conyeyance from a father to a fon as the 
5 ſuppoſed 
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ſuppoſed conſideration of 55. is executing conveyances to truf. 


—— tees. The caſes hitherto determined on this head of ſettlement 
The — law do not apply. If this had merely been a conveyance from one 


ag 
the Inha- 
ditants of 


Ur rox. 


part of a family to another, without any other real conſideration 
than natural love and affeCtion, as in Rex v. Marwoed (a), Rex v. 
Ingleton (b), and Rex v. Afton Underhill (c), it would not haye 
been a purchaſe within the ſtatute : but it has never been held 
that a purchaſe for a mixed conſideration is not within it; and 
this ſeems clearly to fall within the miſchief intended to be re- 
medied by the ſtatute. But though the Court ſhould think 
otherwiſe on that part of the caſe, yet the certificate granted by 
Ufton, eſtops them from ſaying that the pauper was not legally 
ſettled there. A certificate is concluſive on the pariſh granting 
it. In Honiton v. St. Mary Axe (d) it was ſaid, that before the 
ſtatute a certificate was only evidence of a private undertaking 
between the pariſhes in the nature of a contract, but that now 
it is a ſolemn acknowledgment like the cognizance of a fine. 
And in this caſe the pauper actually received relief ſeveral times 
fince the purchaſe in Mortimer. 

Bower and Milles on the other ſide were ſtopped by the 
Court. | 

Lord Kxnyon, Ch. J,—There is nothing in either of the 
points made at the bar ; the firſt of which has been ſettled theſe 
forty years, and the other near a century paſt (e). In Rex v. 
Mar uod (/) it was contended, that purchaſe under the ꝙ Gez, 1, 
6. 7. was to be underſtood as contradiſtinguiſhed from deſcent ; 
as in a former caſe (g) upon the ſubject. But the Court ex- 
ploded that idea; and ſaid that the Legiſlature only intended to 
prevent perſons, who made ſmall purchaſes for pecuniary con- 
fiderations, from gaining a ſettlement ; but that donations from 
a father to his child did not come within the ſtatute, Now in 
this caſe we are bound to take notice that this conveyance was 
in conſideration of natural love and affeFion as well as 107. And 
we cannot ſuppoſe that 10 J. was the real value of the eftate, for 
there are circumſtances in the caſe to fhew the contrary : the 
caſe itſelf ſtates that it was afterwards fold for 50/. Perhaps 
the 10 J. was taken, becauſe the father had ſome other child, 
upon whom he wiſhed to beſtow ſomething ariſing out of this 


(a) Burr. S. C. 386. (5) . 560. (c) E. 24 Ges. 3. 

(4) 2 Salk. 535. (e) Fel. 257. (f) Barr, S. C. 386. 
C) R. v. Sobridgetocrth, Bur. S. C. 56. 
5 eſtate, 
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efate, and he took this mode of doing it. This, being a dona- 
tion from a father to a ſon, is clearly not a purchaſe within the 
Ge. l. c. 7+ notwithſtanding part of the conſideration was in 
money. On the other point, not the ſmalleſt doubt can be en- 
tertained : for though the certificate was concluſive at the time, 
+ was afterwards done away by the pauper's reſidence on his 
own property at Mertimer. 5 | 
ASHHURST, J. and BULLER, J. (a) aſſenting, 
Order of ſeſſions reverſed. 


(a) Abſ. Greſe, J. 


Wood againſt WR BR. 
* the caſe of Rex v. The Sheriff of Middleſex (a), it was held 


that a motion for an attachment in the courſe of a civil ſuit 
ought to go on the Crown ſide of the Court, and the affidavits 
intitled, © The King againſt the party to be attached :” but af- 
terwards, on inquiring of the officers of the Court, the practice (5) 
was found to be otherwiſe. And an objection being made in this 
caſe on the authority of Rex v. The Sheriff of Middleſex, 

The Court declared the rule to be that ill the attachment iſſues 
every thing muſt paſs on the civil fide of the Court; and after- 
wards on the Crown fide (c). 
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attachments iſſue, the proceedings are on the Crown ſide, and from that time the King is to be 


named as the proſecutor. 
(a) Ante, 133. 


(4) The following are ſome of the many inſtances of tient far attact ments being 
on the civil fide 3 Weſton v. Green. Fuller and another v Belcbier. Ryley and another 
v. Bulling. Gudright dem. Haywso:d v. Treoubleſeme. Savage v. Perry and another: 
all in Il. g Geo. 3. B. R. 

(V. R. v. Harriſon and others, Peſt. 6 vol. 60. where it was held that affidavits 
produced on ſhewing cauſe againft a rule for criminal information need not be 
intitled, 


. W-2ncſday 
BaLL againſt HERBERT. May 13th. 


'PRESPASS for breaking and entering the plaintiffs cloſe, The publis 
being part of an artificial bank adjoining to the river Ouae, ed 


at Wiggenhall in Norfolk, and treading down the graſs with men common 
: : : : Jaw to tow 

and with horſes, and fixing lines, Sc. to certain barges and on the 
drawing and towing thoſe barges. _ _ 

Plea, that the port of King's Lynn in the ſaid county hath gable rivers. 
been immemorially a common and public port for all the King's 
ſubjeAs; and that the river Ouze hath been immemoriallv a public 
King's kighway and navigable river, where the tide flows and 
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r789. reflows, leading between the port of King's Lynn and the vit. 
lage of Stozo in the ſame county, to wit, at Viggenball, for 
boats, barges, and lighters, Sc. at all times of the year, S. 
His. That the cloſe in which, Se. hath been imme morially part 
of the banks of and adjoining the faid highway and navigable 
river. That the defendant at the time when, Ec. was poſſcſfed 
of the ſeveral boats, barges, and lighters, in the declaration men. 
tioned, which were laden with goods and merchandizes, and 
paſſing up and down the faid highway and navigable river, and 
going to and from the ſaid port of King's Lynn: by reaſon 
whereof, Sc. he entered with his ſaid horſes, Sc. and drew ard 
towed his ſaid boats, Sr. as ſtated in the declaration. 

To this there was a general demurrer, and joinder. 

Graham for the plaintiff. The general queſtion is, Whether, 
at common law, the public have a right to tow veflels on the 
banks of either ſide of a navigable river ? If any ſuch right 
exiſted, its importance would certainly have cauſed it to have 
been treated of in ſome of our law-books under a ſpecific 

4 head, and the right itſelf would have been defined with preci- 
416 ſion; but no ſuch head of law is to be found. Neither can the 
14 extent of this right be any where traced; and whether it ex- 
tends to both ſides or only to one, whether to horſes as well ag 
men, and what number of horſes, or wlio is bound to keep the 
banks in repair, the books are altogether ſilent. In the caſe of 
highways in general, to which the claim in queſtion bears the 
greateſt analogy, all matters of this ſort are clearly aſcertained, 
and are ſet forth in pleading by the party claiming a right of 
way. The queſtion, however, is not entirely new in point of 
fact; for it aroſe in reſpeC of this very river, and was diſcuſſed 
in the year 1747, before Lord Ch. J. Willes, in the cafe of Ver- 
non v. Prior. That was an action of treſpaſs like the preſent, 
againſt one of the navigators of the river, by the owner of the 
adjoining land for towing upon the banks. The defendant juſ- 
tified under a cuſtom to tow with horſes, which was negatived 
by the verdict, Now though that cafe ſo far differed from the 
preſent, that the iflue was taken on a cuſtom, yet ſeveral dia 
were mentioned by the deſendant's counſel at the trial in ſupport 
of the common Jaw right now claimed, which were overe 
ruled by Lord Ch. J. Iilles, who delivered it as his opinion 
that no ſuch right could be maintained. It appears too in 
that caſe that Serjeant Prime drew the plea: now it is plain 


that, if he had entertained any idea that ſuch a right exiſted at 
common 


Barr 
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common law, he would not have run the riſk of pleading a 
«tom which might not be ſupported by the evidence. In con- 
ſequence of this determination, the proprietors of the barges 


applied to parliament in the next year for an act to enable HAZ r. 


hem to navigate in this manner; and one of the grounds ſtated 
for the application was, that Lord Ch. J. Milles had been 
of opinion that they had no other remedy. An opinion to the 
ſume effect was alſo incidentally given by Lord Hardwicke, in 
the caſe of Pierſe v. Lord Fauconberg (a), where he directed a 
{cond iſſue to try whether the plaintiff had a 1ight to a track 
path on either ſide of the river Tees, for the convenience of 
touring without paying any acknowledgment to the owners of 
me ſoil ; after having directed a former iſſue to try whether the 
river Tees was a navigable river from Turum- bridge to Low 
Wirſall, which was found in the affirmative. Now, unleſs his 
Lordſhip had been of opinion that no ſuch common law right 
exiſted, the ſecond iſſue would have been totally nugatory ; for 
when once it was determined to be a navigable river, the com- 
mon law right would have immediately attached. Few of 
our rivers, beſides the Thames and the Severn, were naturally na- 
vgable, but have been made ſo under different acts of parlia- 
ment. And even in thoſe two it was never left to the diſcretion 
of the navigators to make towing paths on the banks where- 
erer and on which fide they pleaſed, but thoſe paths have 
always been aſcertained, and confined to one or other fide of the 
river, Two ſtatutes have been paſſed relative to the navigation 
of the Severn; 9 H. 6. c. 5. G19 H. 7.c. 18. the latter of which 
allows a towing path to the navigators upon making reaſonable 
compenſation to the owners of the land for the hurts they may 
thereby receive; which negatives the idea of any common law 
right to go without paying. And if it ſhould be contended 
that the ſubjects have a right to go on the banks upon making a 
reaſonable ſatisfaction, infinite diſficulties will ariſe in aſcertain- 
ing what that reaſonable ſatisfaction ſhall be: it muſt neceſſarily 
vary according to circumſtances, and the value of the damage 
can only be ſettled by action, for as it is ſaid in Lite. .. 212. 
no man can be entitled to damage at his will. The ſame argu- 
ment may be drawn from the 14 Ges. 3. c. 91. and ſeveral other 
atts relative to the Thames, which give a right to certain com- 
miſhoners to purchaſe towing paths, with an exception in fa- 
Your of pleaſure grounds, where the owners have enjoyed the 
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land down to the water's edge for a certain nnmber of yeart, 
But even ſuppoſing there were ſuch a common law right i 
could not be extended to a caſe like the preſent, where the bank; 
are artificial, and have been raiſed within time of memory, 
and are kept in repair at a very conſiderable expence, to preyent 
the overflowings of the river, which had formerly inundated a 
large tract of land. And as to this particular caſe the right 
claimed is of the more importance to. be reſiſted, becauſe the 
banks are made of ſuch materials as are not calculated to reſiſt 
the conſtant tread of horſes ; which muſt neceſſarily endanger 
the country. Several acts of parliament have been paſſed ſince 
the time of Hen, 8. for ſecuring theſe banks, and putting them 
under the care of the commiſſioners of ſewers ; one of which 
makes it felony to deſtroy them. 

Wilſon, for the defendant, (after obſerving that, as it was 
ſtated in the plea that the cloſe in which, Sc. had been imme- 
mortally part of the old banks of the navigable river, all atgu- 
ment reſpeCting their being artificial banks, as ſtated in the de- 
claration, was done away,) inſiſted that perſons uſing this au- 
cient river had a right by the common law to tow on the banks 
with men and horſes, as often as was neceſſary for the purpoſes 
of navigation : not indeed to dig the ſoil, for that would be an 
injury of another nature; but to exerciſe this right, doing as lit- 
tle damage as poſſible. As fiſhermen may juſtify going on land 
adjoining the ſea to fiſh ; for it is for the common good; though 
they cannot juſtify digging there for the purpoſe of fixing 
ſtakes to dry their nets upon. Bro. T. “ Cuſtom,” pl. 46. And 
whenever private rights interfere with public convenience, they 
muſt give way. Com. Dig. T. “ Pleader,” 3. M. 37. But, in 
a caſe like the preſent, it is begging the queſtion to ſay that it 
is an injury to the plaintiſf's property; becauſe if the common 
law right does exiit, it is paramount his title, and he never had 
any title but ſubject to the public right. It is like an highway, 
where the ſoil is in a private perſon z or like the ſoil in an arm 
of the ſea in a private perſon by preſcription : Halen Tr. 
36. (a). And it is to be obſerved that by the civil law, which 
prevails in the greateſt part of Europe, the banks of public 
rivers are public. Fu. Inf. I. 2 Tit. 1. J. 4; which ſhews that ſuch 
a law cannot be attended with any great inconvenience. The 
autlrities on the common law right of towing are collected by 
Lord Jlale in his tract De Portibus Maris, c. 7. The fit 


e) Lale's Tracts publiſhed ty Hirgrave. 
( P 2 paſſage 


IN THE TwexTv-xixra Year os GEORGE II. 


« ſunt omnia flumina et portus, ideoque jus piſcandi omnibus commune 
« off in portu et in Jluminibus. Riparum etiam uſus publicus eft jure 
« gentium, ficut ipfhus fluminis.” And though Brafor's authority 
is impeached in Fitz. Alr. f.“ Garde,” pl. 71., and Plawd. 357., 
it is to be obſerved that the paſſage in Fitz. Abr. refers to one 
of the year-books, which does not warrant it; and in Fort, 408. 
it was ſaid that he was a good authority when ſpeaking of our 
uw: and Stamf. P. C. cites Bractan continually, and makes 
him his text. No objection can ariſe from Lord Hale's treating 
on this ſubject in his chapter On Ports, becauſe in the preced- 
ing chapter about rivers (a), he makes an expreſs reference to 
this; and it is evident that the authorities are applicable to na- 
rigable rivers as well as to ports. Lord Hale then mentions two 
ſtrong cafes on this ſubject ; the one againſt the prior of Tyne- 
mth (b), the other the NNc7tingham caſe (e). One of the arti- 
cles of complaint againſt the former by the burgeſſes of Neu- 
cafle, who ſued for the King zud themſelves, was that “ Rex 
« debet habere t9wagium batellorum majorum et minorum in aqud de 
«Tyne, aſcendend d mari od Nau] Ca/trum, et d:ſcendends ad 
« mare, liberè per terras dominorum quorumcungue, prediftus prior 
« wn permittit hupuſmodi tranjiium facere volentes terras ſuas in- 
« opredi,” Sc. Vo which it appears by 1 Parl. Rel. 26. that the 
prior pleaded, “ Prod, quord Fwagium in aqud de Tyne, nun- 
« quam hujuſmodi offcium exercentes in terram ſuam adjacentem im- 
« pedivit, preterquam in pratum ſuum de Aſtwyk, quod eff et fuit 
« likerum hactenus et exempliimm, et hoc par. ver.” There are ſeveral 
iſues taken, but the replication does not rention towage. And 
tue judgment given was (ier alia) e Dnuod portus ille remaneat do- 
« ming regi et hæredibus ſuis libere cum priſis et towagio, et omnibus 
« libertatibus ad portum ſpeantibus.” In the Nottingham caſe, the 
cuſlom was claimed to go /ibers on the banks of the Trent be- 
tween Hull and Nottingham ; and the complaint was that the 
owners had made exactions for the liberty of paſſage, which 
were prohibited in future. Lord Hale then (ſpeaking of the 
nuiſances to which ports are ſubject by law) mentions (4) 
„ towage or haleing of ſhips or veſſels up or down a river or 
«creek, to or from the port town.” And “ the impeCiment or 


© hindrance of mooring ſhips in the ground adjacent, if it hath 
deen ſo anciently uſed, without paying any thing for it. Or, if 


*it be a new port, it ſeems the mooring of ſhips being for the 


geg. (8) Hal. Tr, by Aug. p. 79. (0 Il. pose 36, (d) Page $5, 
Vol. III. 8 general 
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paſſage is taken from Brad, J. 1. c. 12. / 6. * Quod publica 1789. 
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« general good of commerce muſt be fuffered upon reaſonable 
« amends.” (a) After commenting upon all whicl;, Lord Hale, 
own opinion (5) ſeems to be, that the ſubject has a right to go 
on the banks, making nevertheleſs a reaſonable compenſation to 
the owner, unleſs there be a cuſtom to go without paying any 
thing; and it appears from the prior's plea in the Tynemorth caſe, 
that a ſpecial cuſtom may cxempt the land from the general 
right of towing-paths. [Lord Kexvon, Ch. J.— The defendant 
claims a common law right, 4vil/hout making any compenſation, II 
he has only a qualified right, he thould have adapted his plea to 
it. For if he were to obtain judgment, it would afcertain his 
right to the extent claimed on this record, namely, a general 
right without making any compen/ation.} But if the defendant has 
a common law right to go on the banks for the purpoſes of 
navigation, on paying a reaſonable ſatis faction, then the plaintiff 
has miſtaken his action, which ought to have been brought for 
the compenſation, and not an action of treſpaſs : and the judg. 
ment on this record would be no bar to an action to be brought 
by the plaintiff for a reaſonable compenſation. The ſtatute 
19 Hen. 7. c. 18. declares the paſſage vpn the river Severn to be 
free, with a proviſo that the owners of the lands adjoining 
ſhall be ſatisfied for the damage they receive by haleing. Now 
this does not give the right of haleing, but pre- ſuppoſes it, and 
gives the right of demanding recompence. And the 23 UH. g. 
c. 12. (reciting that the ſubjects had immemorially had a path 
on each fide the S-vern for towing, but that of late years certain 
tolls had been taken by the owners of the land) enacts that no 
perſon ſhould thereafter receive any ſuch toll, Theſe ſlatutes are 
alſo noticed by Lord Hale juſt before he gives his opinion on 
the common law right before mentioned. Callis, in his read- 
ing on the ſtat, of Sewert, ſays (c) “ä the uſe of the banks is 
« common to all the King's liege people, as to tie the ſhips and 
« boats to the trees, and to tow them to and ſro,” c. In Young 
v. (d), it was ruled by Lord Holt at niſi prius © that every 
« man of common right may juſtify going with horſcs on the 
« banks of navigable rivers for towing barges,” Sc. And this 
does not appear to be a haſty opinion, for Lord Holt, a few years 
afterwards, delivered an opinion to the very ſame effect: 6 Med. 
163. This preciſe queſtion came ſolemnly before the Court, in 


(a) Pal. Tr. by Harg. page 85, 
le) Call. 73. 


() 1b. 86. 
L. Raym. 725. 
| Langer} 
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Yangers v. Whiſtard (a). It was an action of treſpaſs for break- 1789. 


ing and entering the plaintiff's cloſe at Holmeade, &&c. ; to which 
the defendant pleaded a juſtification, that the river Lee was an 


ancient navigable river between Londen and Ware, to which the HzzzzaTe 


leut in quo was adjoining, and that the ſtream of the river 
there was ſo weak that he could not paſs with his boat without 
towing, c. To this the plaintiff demurred. On the firſt ar- 
gument, the defendant's counſel contended that the navigation 
was for the public good; and that the defendant, having a right 
to navigate on the river, had in conſequence a right to every 
thing neceſſary to the enjoyment of it : which queſtions were 
met fairly by the plaintiff 's counſel, But on the ſecond argu- 
ment, the plaintiff's counſel ſhifted his ground, and reſorted to 
eight formal objections to the plea, The defendant's counſel 
concluded the ſecond argument by ſaying * that this manner of 
drawing barges was uſed on the banks of the Thames, Severn, 
« Ouze, Exe, and all the great rivers in England; and no queſtion 
« yas ever made of it;“ which was not controverted by the 
plaintiff's counſel in reply. And though this caſe was adjourned, 
and no determination appears to have been made in it, yet it is 
2 ſtrong authority in favour of the common law right; for the 
circumſtance of the plaintiff's counſel reſorting, on the ſecond 
argument, to objections of form, is an admiſſion by him that he 
thought the right could not be reſiſted. Thus this right ſtood 
at common law; and it will not be found that any of the ſta- 
tutes relating to the towing on particular rivers have varied it. 
It may be obſerved that many of them were not ancient naviga- 
tions, and when they were made navigable, ſome of them per- 
naps cut through private property, it became neceſſary to pro- 
vide for the towing. Beſides, in acts of this ſort it is very com- 
mon to inſert a clauſe giving a right which exiſted before, eſpe- 
cially in a doubtful matter, ex majori cauteld. The firſt ſtatute 
relating to the Thames is that of 3 Jac. 1. c. 20. which is per- 
fecliy ſilent as to the right of towing. Now as towing at that 
time was as neceſſary on the banks of the Thames as at preſent, 
it is a fair inference that the Legiſlature did not think it neceſſary 
to give ſuch a right. Then followed the 21 Jac. 1. c. 32. 
for making the Thames navigable from Bercet to Oxford ;" 
Which gave a right of towing : but that was becauſe it was a 

(a) 37 & 38 E. c. B. ASS. Serjt. Turner. It is obſervable that in arguing that 
caſe, the defendant's counſel mentioned the caſe of Reyneld: Nicholas v. Padger, then 


litely determined in B. R., where it was held that one may juſtify hunting foxcs over 


the grounds of another, becauſe they are noitome vermin. Vd. Gundry v. Felthamy 
ante, I vol. 334+ : 
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1789, ze navigation. And it appears by the preamble to the 24 Geo, 2, 
c. 8. that the Thames had been immemerially navigable from Lan- 
oe don to Bercot but not from Bercet to Oxford. And the naviga- 
Hanz . tion on the Thames has, ſince the time of James the Firſt, been 
entirely regulated by ſtatutes. There are alſo two ſtatutes for 
improving the navigation of the Trent; the one from Melden 
Ferry to Burton (a), the other to Gainſborough (b), both which 
give a right of towing: but the firſt navigation was entirely 
new, and the other was partly ſo; ſo that it became neceſſary to 
inſert clauſes in thoſe acts to give towing-paths, on paying a cer. 
tain ſatisfaQtion for them. And with reſpect to the proviſions 
in the ſeveral ſtatutes alluded to for purchaſing towirg-paths, 
they give power to purchaſe the /i itſelf, and not merely the 
right to uſe it. This right is of great importance, as affecting 
the public, and particularly ſeveral counties through which 
the river in queſtion runs. And no inconvenience can atiſe from 
allowing the right; becauſe, according to Lord 7:/e's opinion, 
a reaſonable recompence is to be made to the owner whoſe ſoil 
is injured, which will be a ſufficient guard againſt any abuſe, 
The objection, that that reaſonable recompence is not ſufſi- 
cicntly aſcertained, and that it will be productive of great litiga- 
tion in the courts of law, is not a ſuſſicient anſwer to the right; 
becauſe the ſame objection will equally apply to every caſe where 
the law admits a reaſonable ſatisfaction to be tendered to the 
party aggrieved in bar of his action. As in the caſe of replevin, 
or for any irregularity in a diſtreſs by 11 Geo. 2. c. 19., or in caſe 
of actions againſt juſtices; in which caſes reaſonable ſatisfaction 
is to be aſcertained by g jury. As to the caſe of Vernon v. Prirr, 
in :747, the iſſue was onA cifſtom and whatever was faid by 
I illes, Ch. J. on the general right, was extra-judictal, and not 
applicable to this point. And with reſpect to Peirſe v. Lord Far- 
conbere, one iſſue was to try whether there was any cuſtom 4oith- 
out paying, Which accords with Lord Hale's opinion; and it was 
material to the parties to eftablith ſuch a right. 

Graham, in reply, was ſtopped by the Court. 

Lord KENTox, Ch. J.—I remember when the caſe of Peirſe 
v. Lord Fauconberg was ſent here ſrom the Court of Chancery, 
it was the current opinion of Weſiminſter Hall, that the right 
of towing depended upon uſage, without which it could not 
exiſt. It has been ſaid that this right now in queſtion is of 
great importance to the navigation through ſeveral counties; 
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(a) 23 Cu. 3. c. 41. (5) 23 C5. 3. c. 48. 
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now if this navigation has been carricd on for a ſeries of years, 
and this right of towing, conſtantly exerciſed, there would be 
abundant uſage on which it might be ſupported, But that is 
abandoned, and the defendant reſorts to the common law right. 
Now common law rights are either to be found in the opinions 
of lawyers, delivered as axioms, or to be collefted from the 
univerſal and immemorial uſage throughout the country. That 
the right now in queſtion is not to be collected from the una- 
nimous current of authorities is manifeſt. - Very little is to be 
ſound in the books upon the ſubject, the whole of which down 
to his time Lord Hale has collected; and after commenting 
upon it, he ſcems to have formed an opinion againſt the right: 
for he ſays that, where private intereſts are involved in the queſ- 
tion, they ſhall not be infringed without a ſatisfaQtion being 
But on what ground can a com- 
mon law right ſtand, if ſatisfaction is to be made ſor the enjoy- 
ment of it, and that ſatisfaction not aſcertained ? it muſt re- 
ſolye itſelf into an agreement between the parties, and cannot be 
conſidered as a right to uſe the banks indefinitely. 
of the paſſages in Lord Hale, which ſeem to favour the common 
law right, are rather applicable to banks of the ſea, and to ports 
and it is part of the King's prerogative to create ports, which 
was lately exerciſed at Liverpool. Phen is this bottomed on 
immemorial uſage : the right is not claimed on one fide or the 
other as is molt convenient, but on both fides of the river. 
But that is directly contrary to common experience; for if we 
look at any of the great public rivers, we ſhall find that it is 
not uſed, although it would be highly convenient to the per- 
fons uſing the navigations. 


made to the parties injured. 


On the contrary, the navigators are 
obliged at ſeveral places to paſs from one fide of the Thames to 
the other with great inconvenience and delay: that is the caſe 
by the Duke of ntague's gardens between Richmond and Kenw, 
Such is the right on that river, the 
quantum of which .is aſcertained by the uſage. That there is 
ſuch a cuſtom on molt of the navigable rivers no perſon doubts, 
but ſtill the right is founded ſolely e the cigſlom : but here 
the claim is ſet up without any cuſtom at all. Ihe authorities 
which have been mentioned are very few. The caſe in Lord 
Raymond (a), though before an eminent Judge, was only a nf 
prius deciſion. It is a ſhort note (5) taken by Lord Raymond 
when he was very young; not even the name of the caſe is 


and in various other parts. 


(a) 1 Li. Raym. 725. (5) Vid. 1 Burr. 36. 
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1789, given; and it does not appear what the caſe was, or how the 

queſtion aroſe : I rather think the principal queſtion there va 

ove whether, when a right of paſſage was aſcertained, and that wa, 

Hrznzar, founderous, the party entitled might not go on the adjoining 

land. However at moſt it is only an opinion delivered at nif 

prius; oppoſed to which is that of Lord Ch. J. Willes in the cafe 

cited. And Lord Hardwicke's opinion was againſt the right, 

as is evident from the manner in which he ſent the caſe of Peirſ; 

v. Ld. Fauconberg into this Court, which was very ſully conſidered, 

Therefore, on theſe authorities, on the ſilence in the books re. 

ſpecting this common law right, and on account of the extreme 

inconvenience to which individuals having lands adjoining the 

public rivers would be ſubject, I cannot bring my mind to ſay that 

the defendant's juſtification can be ſupported. Perhaps ſmall evi. 

dence of uſage before a jury would eſtabliſh a right by cuſtom on 

the ground of public convenience : but the right here claimed 

extends to every bank of every navigable river throughout the 
kingdom. 

ASHHURST, J.—-I am of opinion, firſt, that no ſuch general 
right exiſts as that claimed; and, ſecondly, if any qualified right 
could be ſupported, the defendant's plea is not adapted to it. 
As to the firſt ; it ſeems extraordinary (if there be any ſuch 
right) that it is not defined with greater certainty in any of our 
law books. For it is a right that in its nature muſt, if it ex- 
iſted, be ſubject to ſome reitrictions; as that it ſhould be exer- 

v7 ciſed only on one, and that the moſt convenient, fide of the 

158 river; for it would in many inſtances be a very oppreſſive right 

| i if it could be claimed on both fides. The ſtate of property on 

Wt the Thames is ſtrong evidence to ſhew that no ſuch general right 

5 1 exiſts; for there is no inſtance in any part of the banks of that 
' 


river where the right is claimed an both ſides; and yet the de- 
fendant's claim would go to eſtabliſh a right on both ſides. The 
inſtances which have been mentioned where the right of towing 
41 has been given by ſeveral acts of parliament, alſo negative the 
. idea of general right; for we are not to ſuppoſe that rights 
14 mould from time to time have been given by the Legiſlature 
160 which exiſted before; and it is no anſwer to ſay that ſuch pro- 
viſions were inſerted ex abundanti cauteld. And the reaſon aſ- 
figned by the defendant's counſel why ſuch a right was given 
by the 24 Geo. 2. c. 8., namely, becauſe that part cf the river 
was not navigable before, is not ſatisfactory; for when once a 
river becomes navigable, or, in other words, when it is made a 


W common highway for all the King's ſubjects, that right would 
I immediately 
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immediately attach. On the general ground therefore I think no 1789. 
general right of towing exiſts, But then it was contended that a 
right might be ſupported on making a reaſonable compenſation to Dans 
the owner of the land, Lord Hale touches this right very tender- Mzzaxar. 


ly; for he ſays that it does not exiſt without making a reaſonable 
(atisfation. But it is not neceſſary to enter into that queſtion 
here; becauſe, if it were a right / modo, it ought to have been 
o claimed in pleading. Aud even if ſuch a right exiſted, the 
party ſhould either pay or tender a reaſonable ſatisfaction in 
order to give them that right. For it would be to no purpoſe 
to give the owner merely a right of action to recover that com- 
penſation, when it is to be enforced againſt ſtrangers paſſing by, 
whom the owner cannot know, and who perhaps may be 
ſoreigners. 

BuLLER, J.— The defendant's plea on this record reſts wholly 
on a general common law right; in deciding which it is not ne- 
ceſſary to go into the queſtion, which has been made reſpecting 
the mode of pleading. This being claimed as a common law 
right, it can only be proved to exiſt by one of the ways men- 
tion?d by my Lord. As to the general uſage throughout the king- 
dom of which the Court is obliged to take notice, that clearly 
does not exiſt, Then the queſtion is whether in our books, or on 
records, that right is eſtabliſhed for which the defendant con- 
tends, The caſe in Lord Raymznd is a very looſe and inaccurate 
note. Another authority cited is the paſſage in Bracton, and 
quoted by Callis : that plainly appears to have been taken from 
7Juſlinian, and is only part of the civil law; and whether or not 
that has been adopted by the common law is to be ſeen by look- 
ing into our books; and there it is not to be found. Callic com- 
pares a navigable river to an highway; but no two caſes can 
be more diſtinft. In the latter caſe, if the way be founderous 
ad cut of repair, the public have a right to go on the adjoining 
hund: but if a river ſhould happen to be choaked up with mud, 
that would not give the public a right to cut another paſſage 
through the adjoining lands. Therefore I am of opinion that no 
common law right of towing exiſts. But I wiſh not to be precluded 
by this determination from giving an opinion on the queſtion, 
which has been made on the pleadings, whenever it ſhall ariſe in 
future. At preſent I cannot agree with what has been ſaid on that 
head, This is not like the caſe of toll thorough. The diſtinction, 
which has been made between toll thorough and toll traverſe, is 
not where the queſtion ariſes on a defence merely, but where the 
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1789. Tight itſelf of taking toll has come in queſtion, And the gif. 
- tinCction taken is, that the party, who claims toll thorough, muſt 
— + ſhew a conſideration for it, becauſe it is agaiuſt common right; 
Hzzz8xT. but in the caſe of toll traverſe, no conſideration need be ſhewn, 
becauſe that is not againſt common right. Then if the defend. 
ant 1s right in ſaying that by the common law he has a right to 
go on the banks of navigable rivers, he need not ſhew any con- 
ſideration, and the owner of the land would not be entitled 
to any ſatisfaction till after the defendant had uſed the towin { 
path. Cuſtoms, which are conſiſtent, may be pleaded again 
each other. And the party pleading a general cuſtom need not 
ſhew the modification of it, which is not inconſiſtent with the 
right claimed by him. The caſe of Keuchin v. Knight (a) is 
ſtrong to this point: there the defendant pleaded a cuſtom to 
put ſwine upon a common; to which the plaintiff replied that 
he could only put in ſuch ſwine as were rung, without traverſing 
the cuſtom ſet up in the plea : and the replication was held good 
on demurrer, becauſe the cuſtoms were not inconſiſtent. Now 
here, if every ſubject has a right to tow on the banks making a 
reaſonable ſatisfaction, it is not neceſſary for the party to plead 
ſuch ſatisfaction, becauſe that claim ariſes afterwards, And if 
it were otherwiſe, it would be attended with manifeſt incon. 
venience; becauſe, the ſum not being aſcertained, it would be 
a perpetual diſpute between the owners of the barges and the 
land owners how much ſhould be paid, which would be deſtruc. 
tive of the right of the public, and the navigation would be 
ſtopped till the quantum was aſcertained. I have ſaid thus 
much on the ſubject left I ſhould be precluded from conſidering 
the queſtion, whenever it ſhould ariſe: but in the preſent caſe [ 
am of opinion againſt the common law right. In addition to 
the obſervations made on the caſes cited, I think that the in- 
ſtances of the three great rivers alluded to are very ſtrong againit 
the right. From what paſſed in the caſe of Vernon v. Prior it 
ſeems as if Lord Ch. J. I//illes entertained a wiſh that the pub- 
lic ſhould have this right, and yet he could find no legal ground 
on which to ſupport it; for the application to parliament in 
1748 is ſaid to have been made with his approbation. On the 
river Trent there have been ſome claims of this ſort of a more 
recent date not unworthy notice. The perſons paſſing there 
with barges endeavoured to ſet up this right, in conſequence 
of which ſeveral actions were brought againſt the barge owners, 


(a) 1 Will. 253. 
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who, on being adviſed that they could not ſupport the right, 
ſuffered judgment to go by default. But they ſtill continued their 
towing, on which actions were again brought againft ſixty or ſe- 
venty perſons at the ſame time, and then they abandoned their 
claim. The ſtate of the banks of the Thames alſo affords a ſtrong 
argument againit this common law right; for if it exiſt, all the 
houſes built on thoſe banks muſt be conſidered as nuiſances. 
Grosr, J.—It is enough tor me at preſent to ſay that I per- 
ſectly agree in the general poſition, that there is not any general 
common law right of towing. 
Judgment for the defendant (a). 


(a) 1 Bulſtr. 116. 


ASPINDALL againſt BROWN. 


T' an action of treſpaſs for breaking and entering the 
plaintiff's cloſe, the defendant juſtified under a right of 
way, The plca ſtated © that before and at the ſaid time when, 
Hr. there was and of right ought to have been a certain com- 
mon public highway leading, Oc. for all the liege ſubjects, 
« (fc, to go, return, paſs, and repaſs, on foot and on horſe- 
« back, and with their cattle and carriages, at all times of the 
« year,” Sc.; without alleging that it had been an highway 
from time immemorial. To this there was a general demurrer, 
and joinder. 
Holroyd, in ſupport of the demurrer, objected to the plea 
becauſe (a) it did not ſtate that it was an highway by ſtatute, or 
that it had exiſted immemorially; and cited the following au- 


thorities in ſupport of the objection. S?. John v. Moody, 1 Ventr. 


275. Bro. Abr. © Chemin,” pl. 10. Fitz. Abr. „ Chemin,” pl. 1. 
And he obſerved that in the old books of entries there was no 
diſtinction between pleading a public and private highway. 
Raft. 616, 617. Lib, Int. 122. Win. 967. 1118, Tho. 297. 
344. 403. 412. 4i4, Rob. 458. 2 Bro. 255. Telu. 141. 
Heb. 205. | 

Mood, contri, obſerved that there was a manifeſt diſtinction 
between pleading private and public ways. The former only 
ariſe by grant or preſcription ; and the party claiming it, having 
the poſſeſſion of the deeds or other evidence of the right, muſt 
ſhew a title in pleading. But this would be impoſſible in the 

(a) Several other objeRions were made on the peculiar manner of wording the 


plea, which the Court thought were anſwered by reading it. 
8 caſe 
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1789. caſe of a public highway, where a ſtranger cannot be ſuppoſeq 
to be cognizant of the origin of it. It is ſufficient for him that 
Ari“ jtis an highway at the time. And whatever may be the forn 
againſ® of the ancient precedents, it has been the invariable practice in 
brown. modern times to plead generally, as the defendant has done in 
this caſe. In indictments for nuiſances it is clearly not neceſſary 
to ſtate the highway to have been ſuch from time immenurial, 

ſtill leſs therefore ought it to be required in civil proceedings, 
Per curiam. It is ſufficient to ſtate in a compendious way 
that it is an highway. All the precedents in Tremaine are in that 
general form, without ſetting forth when it became an high. 
way. Great inconveniences would follow, if it were otherwiſe; 
for ſtrangers, paſſing along the ſtreets of London, could not aſcer. 
tain when they firſt became highways. And the inſtance of in. 

dictments is deciſive on this queſtion. 

Judgment for the defendant, 


Weanejd, = 


May 158 ANDREE and another againſt FLETCHER. 


An aQtion HIS was an action to recover the premium of a re-aſſur. 


tor money 


had and re- ance on a ſhip called La Vierge des Carmes & Les Ames av 
_— =_ _ Purgatoire at and from Marſeilles to Carthagena. At the trial 
cover the at the Guildhall Sittings after Hilary Term 1789, before Lord 
— ; Kenyon, the jury found a verdict for the plaintiffs, damages 
— _ | Gl. 165, 6 d.; ſubject to the opinion of the Court on a caſe, 
c. 37.) aſter Which ſtated the ſame facts as are contained in a caſe between 
-aprure- the ſame parties on the principal queſtion to recover the amount 
of the inſurance, See ante, 2 vol. 162. 

Bowles, for the plaintiffs. The re- aſſurance in this caſe having 
been determined (a) to be void, it appears that the defendant has 
received the premium without any riſk ; and therefore he retains 
the money againſt conſcience. The objeQion to the plaintiffs 
recovering the premium muſt be that the original tranſaction 
was illegal, becauſe it is contrary to the 19 Geo. 2. c. 37. But 
that ſtatute is merely an act juris paſitivi, and does not make the 

contract malum in ſc. In Martin v. Sitwell (b) where, the po- 
licy was originally void for want of intereſt, it was held that 
the premium was received without any conſideration, and was 
therefore money had and received to the plaintiff's uſe, which 


the Court held he might recover. And it is immaterial whether 
(a) Ante, 2 vol. 161. (4) 1 Sherv, 156, 


I 3 the 


)) ͥͤ 
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the contract be void at common law or by ſtatute. For in 
Faques v. Golightly (a) it was held that the premium paid for 
nſuring lottery tickets might be recovered back, though the 
contract of inſurance was void by the ſtatute 14 Geo, 3. c. 76. 
In Wharton v. De la Rive (5) where an action was brought on an 
inſurance that America would be declared independent in a cer- 
tain time, Lord Mansfield, being of opinion that the contract 
was illegal, was going to nonſuit the plaintiff on the opening: 
but, it appearing that the defendant had not paid the premium 
into Court, he permitted the plaintiff to take a verdict for that 
ſum. The plaintiff's counſel was proceeding, but 

The Court, thinking that this caſe could not be diſtinguiſhed 
from that of Lowry v. Bourdieu (c), ordered that the 

Poſtea ſhould be delivered to the defendant. 
Weed was to have argued for the defendant. 
% 2 Bl, Rep. 1073. Sex alſo Jaques v. My, H. Bl. Rep. C. B. 68. 


00% Cor. Lord Aan: feld, at Cuiluball, Mich. 1782. Park. en Mar. Inj. 428. 
{c) Dougl. 451. ad ed. 468. 


' MenzTONE againſt Gingoxs and another. 


Fur of covenant, wherein the plaintiff declared that 
by a bill of ſale of 22d Nov. 1782, made by the defend- 
ants to him of a ſhip called the , illſbire, they covenanted that 
they had full power to ſell and aſſign the ſaid ſhip, c and that 
the ſame ſhould from thencefgrth remain and continue unto the 
plaintiff, his executors, Wc.) freely and clearly acquitted and 
diſcharged of and from all former bargains, ſales, Wc. whatſo- 
crer. The declaration then ſtated the breach, that before the 
making of the bill of ſale, to wit, on 22d September 1778, the 
ſhip then being in parts beyond the ſeas, that is to ſay, at Cork in 
Ireland, and then being on a voyage from London to various 
parts beyond the ſeas, and from thence back again to London, 
J. Burrough the then maſter of the ſhip hypothecated the ſame 
to Paul Benſon and others for 671 J. for ſetting her forth for ſea, 
and for furniſhing and providing her with victuals and other 
neceſſaries and materials, for enabling her to proſecute her 
voyage with ſafety ; and gave to P. B. an hypothecation bond of 
the ſame date, charging the ſhip with the money and intereſt. 
it then ſtated that, before the time of making the bill of ſale 
from 
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1789. from the deſendants to the plaintiff, there being 500 J. in me 
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upon the bottomry bond, a ſuit was inſtituted thereupon againſt 
the ſhip in the Admiralty Court, and ſuch proceedings were 
thereupon had that in October 1785 the ſhip was condemned to 
be ſold, and was actually ſold for leſs than the ſum recopered 
againſt her in that ſuit. It then proceeded to ſtate the loſs 
which the plaintiff had ſuſtained. To this the defendants plead. 
ed that the hypothecation bond was under the ſeal of the maſter, 
and was not therefore cognizable in the Admiralty Court: to 
which there was a general demurrer and joinder. 

Ruſſell, in ſupport of the demurrer, admitted that, if the 
| hypothecation bond had been made here before the inception of 
the voyage, the plea would have been a ſufficient anſwer ; but 
inſiſted that, as it was executed in a foreign country, in the pro- 
greſs of a voyage, and give for neceſſaries for the uſe of a ſhip, 
the caſe fell directly within that of Fobnſon v. Shippen (a), in 
which it was held that the Admiralty had juriſdiction, But 
even ſuppoſing that the Admiralty had no juriſdiction in this 
caſe, yet as they have proceeded to ſentence, and that ſentence 
has been executed, it cannot be diſputed in this collateral way, 
as no defect of juriſdiction appears on the face of the proceedings, 
The defendants ought to bave applied for a prohibition. 

Marryat, contra. The Court of Admiralty had no juriſdiction 
over this inſtrument, becauſe it was made en land and under ſeal, 
4 Inſt. 135. Hob. 79, 212. 1 Ro. Abr. 529. B. 1. Ojyr. 
Adiſon, 12 Mod. 38, Salk. 31. S. C. Day v. Searle, 2 Sir, 
968. and 4 Burr 1944. The form of the ſtipulation taken in 
that Court alſo ſhews that they cannot take cognizance of a mat- 
ter under ſeal; for the concluſion is, “ in proof whereof the 
« parties have ſigned their names;” without ſaying © and affixed 
« their ſeals.” Beſides the Court of Admiralty requires two 
witneſſes to prove the contract; whereas a deed may be proved 
in a common law court by one, There is alſo an additional rea- 
ſon why the Admiralty cannot have juriſdiction over contracts 
under ſeal, for they are not a court of record any more than a 
county court, which cannot hold plea of a ſpecialty. Com. Dig. 
tit. © County,” (C. 8.) If then the Admiralty had no juriſdiction 
originally, the defendants may take advantage of it at any time; 
becauſe nothing which they have done can give them juriſdiction. 
And the defendants are not concluded by not having moved fora 


(a) 2 Lord Rm. 982. and 6 Mad. 79. S. C. Wy 
prohibition 3 
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hibition; for, in the firſt place, they had no notice of the 1789. 
proceedings in the Admiralty ; and, in the next, if there be a 
defect of original juriſdiction, their ſentence is a nullity. ä — 
Reſell in reply was ſtopped by the Court. againſt 
Sinz. 


Lord Kexnyon, Ch. J.— On the principal queſtion in this 
caſe there can be no doubt; it has been ſettled for this laſt cen- 
tury. It was determined in the caſe in Lord Raymond ; and it 
has been repeatedly held fince that time, that the Court of Ad- 
miralty has juriſdiction in a caſe like the preſent. And indeed 
it would be highly inconvenient if it were otherwiſe, hecauſe 
that Court proceeds in rem, whereas the courts of common 
Jaw can only proceed againſt the parties. Then if the Admi- 
ralty has juriſdiction over the ſubject matter, to ſay that it is 
neceſſary for the parties to go upon the ſea to execute the inſtru- 
ment, borders upon abſurdity, And here it is ſufficiently diſ- 
elbled that the hypothecation bond was executed in foreign parts 
in the courſe of her voyage. That the maſter of a ſhip ſhould 
have power to take up money on hypothecation for neceflaries for 
2 ſhip, when ſhe is on the voyage, ſeems highly neceſſary. The 
law has fo eſtabliſhed it, convenience requires it, and the naval 
power of this country, as ſar as it depends on individuals, is 
concerned in the continuance of it, The circumſtance of this in- 
ſtrument being under ſeal did not at firſt occur to me.—But af- 
terwards his Lordihip added, that in ſome of the caſes in which 
this queſtion had ariſen he thought the contracts muſt have been 
under ſcal. With reſpect to the other point; to be ſure, if the 
defendants' counſel were right in ſaying that the Admiralty had 


no juriſdiction origiually, they might take advantage of it at any 


time; ſince the ſentence in ſuch a caſe would be a nullity. 

ASHHURST, J.—It is not ihewn that this is not the common 
form in which theſe inſtruments of hypothecation are made, 
orer which it has been long ſettled that the Court of Admiralty 
has juriſdiction. And if the defendants wiſhed to take this out 
of the general rule, they ſhould have ſhewn that this was not the 
uſual kind of inſtrument. One ſtrong reaſon for ſupporting the 
Admiralty juriſdiction is that in theſe cafes that Court proceeds 
in rem; whereas we can give no ſuch relief ; the proceedings in 
the common law courts are only againſt the parties. 

BoLLek, J. The form of the bottomry bond does not vary 
the juriſdiction: the queſtion whether the Court of Admiralty has 
or has not juriſdiction depends on the /ubje matter. Therefore 
the caſes which have been cited by the defendants* counſel do 
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not apply. If a contract be made under ſeal, by which ore 


party covenants with another to do any particular act, this Court 


Mrnr- 
ro 7 
again 
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has juriſdiction. And in the ſtruggles which have been made 
between the Court of Admiralty and common law courts, re- 
ſpecting the extent of their reſpective juriſdictions, the latter 
have ſaid that, if the parties have bound themſelves to anſwer 
perſonally, the former cannot take cognizance of the queſtion, 
But that cannot be extended to a cafe where, from the nature of 
the contract, the proceedings are confined to the thing in ſpecie 
over which the Court of Admiralty has the ſole juriſdiction. In 
ſuch a caſe as the preſent the party could have no remedy in a 
court of common law: for the contract is merely in rem; and 
there is no perſonal covenant for the payment of the money. In 
queſtions which have been brought before this Court on the 
ſubject of prize, Lord Mansfield has always ſaid (and particu- 
larly in the laſt (a), in which he gave an elaborate judgment) 
in the queſtion of prize this Court has no juriſdiction; it be- 
longs ſolely to the Admiralty. Nay even if the capture be on 
land, provided it be taken by a naval force, the Admiralty 
Court has excluſive juriſdiction over it as a queſtion of prize, 
And the doctrine in Brymer v. Atkins (6), lately decided in the 
Court of Common Pleas, is fully in point to the preſent queſ- 
tion. There the party had entered into a recognizance in the 
Vice-Admiralty Court to appeal, &c. But the Court of Com- 
mon Pleas held that, as it was not taken in a court of record, it 
could not be conlidered as a recognizance in the ſenſe in 
which we take it, namely, to bind lands, yet it operated as a 
ſtipulation by the parties to abide the deciſion of the Court 
of Appeals. Then if the Court of Admiralty has juriſdic- 
tion over the ſubject matter, the circumſtance of the inſtru- 
ment being under ſeal does not deprive them of their juriſdic- 


tion. 


GRost, J.—I have endeavoured to find the form of theſe in- 
ſtruments, but without ſucceſs. However in Johnſon v. Ship- 
pen it is called a bill of ſale; and the Court ſaid they would not 
prevent the Admiralty from giving redreſs, when they could 
give none themſelves, | 

Judgment for the plaintiff, 


(a) Lindo v. Redney and, Another. Dough 591. n. (z) H. Bl. Rep. C. B. 164 
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NoBLE againſt DURELL and Others. 


HIS was an action of treſpaſs for taking the plaintiff's 
butter: the defendants in their plea, after ſtating that 
Suuthampton was a corporation by preſcription, and that they an- 
nually held a court leet,. or view of frankpledge, at which a jury 
is ſworn and continues in oſſice till the next court; juſtified, as 
ſome of the jury, taking the butter under the following cuſtom, 
« That every pound of butter expoſed to ſale in the ſaid mar- 
«kets of the ſaid town, within the ſaid town ſhould be and 
« ought to be of the weight of 18 ounces ;” alleging that the but- 
ter in queſtion weighed more than 16 but leſs than 18 ounces to 
the pound. | 

To this plea there was a general demurrer and joinder. 

Gibbs, in ſupport of the demurrer, inſiſted that the cuſtom 
could not be ſupported, becauſe it was againſt the law of the 
land, There are ſeveral ſtatutes which direct that there ſhall 
be only one weight throughout the kingdom, 9 H. 3. c. 25. 
14 £d. 3. fl. 1. c. 12. 27 Ed. 3. fl. 2. c. 10. 31 Ed. 3. fl. 1. 
4 10 2-60 16 K. 2. a, HG, 336% 
. 4. & 12 H. 7. c. 5. And the 11 H. 7. c. 4. directs that the 
knights, Cc. ſhall cauſe to be delivered one of every weight 
and meaſure, which the King had cauſed to be made of braſs, 
according to the ſtandard in the Exchequer, to certain towns 
therein mentioned, of which Scuthampton is one. Thoſe ſtatutes 
meant that there ſhould be an uniformity of weight ; for at 


that time there was a difference between things ſold by trey and 


averdupois weight. Dalt. Juſt. c. 112. p. 248. flat. 27 Ed. 3. 
Je2.c. 10. & 2 K. 2. fl. 1. c. 1. & 4 Ii. 273. The ſtatute 
13& 14 Car. 2. c. 26., after reciting that frauds had been practiſed 
in ſelling buffer under weight, directs that every kilderkin ſhall 
contain 112 pounds, every pound containing 16 ounces, Now 
this cuſtom attempts to ſet up a particular weight for South 
anten; but a cuſtom againſt an act of parliament cannot be 
lupported. Griſling v. Wocd, Cro. El. 85. Here the cuſtom 
requires that a pound ſhall weigh more than a pound; which 
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leaves untouched a queſtion, reſpecting which ſome doubt has 


been entertained, whether a cuſtom that butter ſhall be ſold in 
lumps of a certain weight is good, 


Burrough contra, The object of weights and meaſures is that 
there hall be one certain and known weight; and it is as con- 


venient 
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venient to the inhabitants of a particular town to have a pound tg 
conſiſt of 18 as of 16 ounces. This is a cu/lomary weight, and 
not originally introduced by ſtatute, It is ſaid indeed in Magna 
Charta that there ſhall be one weight and one meaſure : but a; 
it does not ſpecify what that weight or meaſure ſhall be, it 
leaves the matter as it ſtood before; therefore a cuſtom, which 


- exiſted before of a particular weight, was not done away by that 


ſtatute. In the caſe of ale, corn, and ſome other things, there 
is reference to the weights and meaſures in London, but not .o 
in the caſe of butter. The ſtatute, trafatus de ponderibus & 
menſuris, (which muſt have been paſled as early as the t me of 
Edw. 1. (a), becauſe Fleta (b) mentions it in almoſt the ſame 
words, ) is the firſt ſtatute that ſpeaks of zroy weight. Bur it is 
not pretended that butter was ever bought or ſold by troy weight, 
« And notwithſtanding it is directed by Magna Charta, and the 
« ſeveral ſtatutes cited, that there thail be but one weight, there 


always have been and ſtill are two kinds of weights uſed in Eng. 


&« land, and both warrantable ; the one by law, and the other by 
&« cuſtom, yet confirmed allo by ſtatute.“ Dalt. c. 112. 2 Shaw. (c 
Juſt. 5 12. 4 Burn. 399. This then may be ſupported as a 
cuſtomary weight. A cuſtom may be ſet up in oppoſition to 
the common law, or even Hatute, where it is an athrmative aCt 
« There is a diverſity between an act of parliameet in the ne- 
« gative and in the athrmative ; for an affirmative act doth not 
« take away a cuſtom.” Cz. Lit. 115. a. Soby 27 H. 6. c. 5. a 
fair or market {hall not be held on a Sunday, upon forfciture of all 
goods ſold to the lord of the franchiſe, “ And yet a preſcrip- 
« tion to hold a fair on the 29th S:ptember is good, though it may 
« be on a Sunday; for a fair on that day is not void, though the 
goods then fold ſhall be forfeited by the 27 H. 6. c. 5.” Com. 
Dig. Market,” (D.) Cro. El. 485. It is enacted by the ſtatute 
27 Ed. 3. ft. 2. c. 10. that there ſhall be but one weight, Oc. and 
it ſpeaks of averdupois weight : but it does not ſay what the 
averdupois weight ſhall be; and that ſtatute was paſſed to pre- 
vent a particular kind of fraud, practiſcd by buying with one 
weight and ſelling with another. With reſpect to the ſtatute 
13 & 14 Car. 2. c. 26. that only applies to butter ſold by the 
wholeſale ; for it directs that every kilderkin of butter ſhall con- 
tain 112 pounds, every pound containing 16 ounces. It is of 
importance that this cuſtom ſhould be ſupported ; ſince it may 
affect other cuſtomary rights in ſeveral parts of the kingdom, 


(a) 31 Ed. 1. (5) Fleta, J. 2. c. 12. () Lord Kenyon obſerved that 
Shaw was but an ordinary writer. | 


where 


* 
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where butter is ſold by the yard or pint, But even ſuppoſing 


that the ſtatutes on this ſubject deſtroyed all the cuſtoms, ſtill ———= 


the plaintiff ſhould have replied that in point of fact the weights 
were ſent to Southampton, as directed by the 11 Hen. 7. c. 4. 
For till they were ſent to the different towns there enumerated 
the old cuſtoms were in force. In Heaton v. Aſhdown (a), where 
to an action of treſpaſs ſor breaking and entering the plaintiff's 
cloſes, Cc. the defendant pleaded a preſcriptive right of com- 
mon on the place in queſtion for cattle, Sc. except ſuch parts 
of the ſaid cloſe where the plaintiff, and thoſe whoſe eſtate he 
had, had immemorially cut the underwood there growing, and 
had incloſed ſuch parts thereof with a fence to prevent the fu- 
ture growth of the wood for three ſucceſlive years next after 
ſuch cutting down, c. and iſſue thereon; a verdict had been 
found for the defendant: a motion was then made to enter up 
judgment for the plaintiff, on the ground that the preſcription 
was bad, as ſetting up a right contrary to the proviſions of the 
ſtatute 35 Hen. 8. c. 17. / 7., that ſtatute having directed 
that woods, when cut down, ſhould be encloſed for ſeven years 
(and enlarged by 13 El. c. 25. to nine years). To this it was 
anſwered on the part of the defendant, that in the caſe of com- 
mon woods the ſtatute preſcribes a particular mode of encloſin 
and cutting ; and that it was neceſſary for the plaintiff, if he 
meant to avail himſelf of the ſtatute, to have ſhewn by his re- 
plication that he had aCted conformably to the direCtions of the 
ſtatute ; and that the ſtatute had left the general right of com- 
mon upon the ſame footing as before, and conſequently that 
the preſcription was rightly pleaded. And the Court, being of 
this opinion, diſcharged the rule. 

Lord Kenyon, Ch. J. (ſtopping Gibbs in reply)—In decid- 
ing this queſtion, I wiſh not to be underſtood to ſay that a cuſ- 
tom may not prevail that butter ſhall be ſold in /umps, or yards, 
containing any given number of ounces : but the queſtion now 
before the Court is, whether a cuſtom in Sæuthampton, that a 
found (hall contain 18 ounces, can be ſupported in law. To ſay 
that it can, would be to violate all the rules of language, as long 
as the acts of parliament which have been cited are to regulate 
this ſubject, This has engaged the attention of the Legiſlature 
tor five centuries, and they have thought it of the utmoſt im- 
portance that there ſhould be one ſtandard of weights and mea- 
lures throughout the kingdom. But it is ſaid, that there is no 


. (a) Tr, 18 . 3. B. R. 
Vol. III. 1 | objection 


1 
G 
* 2 
1 
Fo 
= 
(8 
4 4 
7 1 
9 
1 
= 
_— 
Ll 
4 
— 
4 l 
+} 
vg 
- * 
*Y 
. 


— ms a A 
_—_ un -» 
— 4 21 


274 
1789. 


Nori 
againſt 


CASES in EASTER TERM 


objection on the ſcore of reaſon and convenience why this rule 
ſhould not be relaxed in a particular town ; becauſe, when the 
exception is once eſtabliſhed, the inhabitants of that town will 


burn. ſquare their notions accordingly. But it is material to conſider 


whether the exception to the rule will be confined to butter 
only: if this cuſtom can be eſtabliſhed, it may alſo be extended 
to hops in Kent, or to any other commodity in any other par 
of the kingdom; and thus the greateſt confuſion will be intro. 
duced on a ſubject that ought to be particularly plain. 80 one 
meaſure might prevail at Pool, another at Dartmouth, c. and 
thus foreign merchants would never know on what terms they 
were treating. It might be as well contended that a cuſtom 
could prevail in a particular place, that a leſs number of days than 
ſeven ſhould conſtitute a week; or that a leſs ſpace of ground 
than an acre ſhould be called an acre. It was then objected that, 
even ſuppoſing that the ſtatute of H. 5. applied univerſally, the 
old cuſtoms ſhould prevail till the weights and meaſures were ſent 
down from the Exchequer, which was directed to be done by 
that act; and that the plaintiff ſhould have replied that in point 
of ſact they were ſent to Southampton, But the Legiſlature did 
not ſay that, till that was done, the old cuſtoms ſhould prevail 
And we cannot ſuppoſe that that, which the Legiſlature direQ. 
ed, was not done, The ſtatute of 13 & 14 Car. 2. c. 26. takes 
it for granted that a pound ſhall conſiſt of 16 ounces, and that the 
weights aud meaſures had been ſent to the different parts of the 
kingdom. There are two kinds of weights; one containing 12 
ounces of a certain denomination, the other 16 ounces of an- 


other denomination ; and it appears that butter has always been 


ſold by the latter. Then it was ſaid, that cuſtoms may prevail 
againſt common law: but they are ſuch conſuetudines as are rea- 
ſonable and beneficial ; but this is the reverſe of both; for all 
mankind have concurred in agreeing, that for their mutual 
convenience they ſhould be regulated by one uniform ſtan- 
dard. 

ASHHURST, ]J.—The only ground, on which this cuſtom can 
be ſupported, is a ſuppoſition that the Legiſlature did not in- 
tend to interfere With the cuſtoms of any particular place. But 
that is totally unfounded ; for the Legiſlature ſuppoſed that, at 
the times when the ſeveral acts paſſed, different weights and 
meaſures prevailed in different towns; to remedy which incon- 
venience they paſſed thoſe acts. And in none of them is there 
any reſervation of any ancient cuſtoms ; but they are * 

12 
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wo every place, directing that in future there ſhall be but one 
weight and meaſure throughout the kingdom, 
BULLER, J.— This caſe does not interfere with the queſtion 
alluded to in the argument, whether a cuſtom to ſell butter in 
lumps of any particular weight is good or not. That queſtion 
will remain, notwithſtanding this deciſion, as it did before : 
and I have never ſeen any thing in the acts of parliament 
requiring perſons not to ſell more or leſs than a pound. But the 
queſtion here is whether, when a perſon is felling butter 
under the ſpecific denomination of a pound, he ſhall be com- 
pellable to ſell more than a pound. Butter is directed to be ſold 


by averdupois weight, where a pound conſiſts of ſixteen ounces. | 


Then how can a perſon, who profeſſes“to ſell a pound of butter, 
be compellable to ſell more than a pound? ] am of opinion that 
the cuſtom cannot he ſupported. 
Grose, J.—Of the ſame opinion. 
Judgment for the plaintiff (a). 
(a) Vide pofl. Hoxkin v. Cooke, 4 vol. 314; R. v. J. Major, ib. 750; and the Maſter, 
kc, of Sr. Croſs Hoſpital v. Lord Howard de Walden, poſt. b vol 338. 


—̃ů — _ _ I - - 


Sir Riek Do Hucuts againſt Mayne, 


Rule had been obtained, calling on Mayre who was an at- 
torney of this court, to ſhew cauſe why he ſhould not 
deliver upon oath to Sir R. Hughes all the court rolls, deeds, 
papers, and writings, belonging to him or his eſtates, on 
dir R. Hughes giving ſuch ſecurity as the Maſter ſhould ap- 
prove of to pay all money that the Maſtcr on reference to him 
ſhould find to be due to Mayre. It appeared that Mayre had 
been concerned for Harford the original proprietor of theſe 
eſtates in the character of ſteward and receiver, and had been 
continued in his employment by Sir R. Hughes to whom Har- 
ford had deviſed them. | 
Garrow in ſupport of the application ſaid that recourſe had 
been had to this ſummary mode of proceeding from the urgency 
of the caſe ; for Sir Kichard Hughes having been appointed to 
the command on the American ſtation expected to receive ſailing 
orders every day, and was prevented from making any ſettle- 
ment of his affairs before his departure by the refuſal of Mayre 
to give him poſſeſſion of theſe deeds, Sc. though he had of- 
fered to ſatisfy every demand which Mayre had upon him, and 
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for which he might have a lien upon them. That this was 
ſuch miſconduct on the part of Mayre as the Court would not 


Hvexrs ſuffer in any of their officers, though he might be ſaid to be ad. 


againſt 
Mavzs. 


ing partly in another capacity than that of attorney, However, 
on ſhewing cauſe by, | 

Bearcreft, it appeared that Mayre's conduct was bong fide, 
That the reaſon of his refuſal to deliver up the deeds, Qc. waz 
not merely on account of his own demand but alſo becauſe a 
Mr. John Bedford had a claim upon ſome part of theſe eſtates 
under Harford's will; and he had not received any authority 
from him to deliver up the muniments, without which Mayre 
thought he was not warranted in putting them into Sir Richard 
Hughes's hands. Beſides which, it was objected that the Court 
could not entertain this ſummary application againſt Mayre un- 
der pretence of his being an attorney of the Court, becauſe he had 
not acted in that character in this tranſaction. As to the mode 
of application, 

Lord KExyYoN, Ch. J. ſaid that recently after he came into this 
court an application of a ſimilar nature to the preſent had been 
made, which ſtruck him at {:rit as being rather extraordinary; but 
that he had looked into the queſtion, and found that the practice 
was not novel; there was a caſe in Strange (a) to the ſame effect. 

Grost, J.—vSaid that it was the practice of the Common 


| Pleas to grant applications of this ſort. 


Accordingly it was ordered that the ſum of 300 J. ſhould be 
paid into the Maſter's hands by Sir Richard Hughes, out of 
which Mayre's demands were to be ſatisfied, and that Mare 
ſhould deliver the deeds, Sc. into the Maſter's hands at the ſame 
time. 

And afterwards, on the 18th of May, Garrow moved for the 
Maſter's report; and on his reporting that the ſum of 3ao J. or- 
dered by the former rule to be brought into cout had been paid 
to him, and that the deeds, &c. had been depoſited in his hands, 
it was ordered „that upon Sir Richard Hughess giving ſuch 
« ſecurity as the Maſter ſhould direct to produce all ſuch parts 
« of the title deeds, court rolls, and other papers, now in the 
« hands of the Maſter, as relate to the eſtates in which 7z4n 
&« Bedford is intereſted, to the ſaid John Bedford or his attorney, 
« for their inſpection, or in any court, at the expence of the 
« ſaid John Bedford, the ſaid ſeveral deeds, c. be delivered to 


| © the ſaid Sir Richard Hughes, or his attorney.“ 


(a) Vide Strong v. Howe, 1 Stra, 621 ; and 8 Med. 339. 
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HaveLock againſt Hancilr. 


{in was an action upon a policy of inſurance ſubſcribed : 


the defendant as an underwriter, wherein he under- 

ok to So plaintiff to inſure the ſhip called The Economy, in any 
lawful trade, (except the loading and carrying of ſtones, rock 
falt, and iron ore, ) for twelve calendar months, to commence on 
her failing from Sunderland ; and touching the adventures and 
ils which the aſſurers were contented to bear. They inſured 
{amongſt other things) againſt the barratry of the maſter and ma- 
rizers, and againſt all other perils, loſſes, and misfortunes, that 
had or ſhould come, to the hurt, detriment, or damage of the 
ſud ſhip. The declaration, after ſtating the policy, proceeded to 
ſtate that the ſhip ſailed on the 26th of March 1785 in good 
{.fety and in a lawful trade from Sunderland, and that afterwards, 
and before the expiration of twelve calendar months, ſhe ſailed 
again from the port of Offend in Flanders bound on a voyage in 
o lawful trade to Sunderland, and not being employed in carry- 
ing ſtones, tc. and afterwards, to wit, on the 6th of 2 
1785, the ſaid ſhip before ſhe arrived at Sunderland put into the 
port of Shields, where Fohn Miltinſon, then and there being 
the maſter of the ſhip, in a barratrous and fraudulent manner, 
without the knowledge, conſent, or privy, and againſt the vill, 
ef the plaintiff, then and there being the owner of the ſaid 


” 
ſhip, did ſecretly, fraudulently, clandeſtinely, unlawfully, and 


barratrouſly, in ſuch voyage as laſt aforeſaid import in the faid 
ſhip from Oftend into the port of Shields in Great Britain a large 
quantity of foreign brandy and other ſpirituous RE 
not being for the uſe of the ſeamen, c.; whereby and by orce 
of the ſtatute in ſuch caſe made and provided, the faid ſhip be- 


came forfeited, and was ſeized by the officers of the cuſtoms, . 


Sc. and the plaintiff was obliged to expend 408 J. in obtaining 
reſtitution thereof, and ſuſtained other damages; of all which 
premiſes, Sc. — To this there was a general demurrer and join- 
gy 4 for the demurrer, contended that the aſſured were 
not entitled to recover, inaſmuch as the inſurance only extended 
to loſſes which the ſhip, might ſuſtain in @ /awwful trade; where 
as this happened in an wnlawful trade, namely, by ſmuggling . 

1 3 and 
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and it was a matter of indifference to the underwriter whether 
that proceeded from the act of the maſter or of the owner; it 
equally took the riſk out of the terms of his engagement, 
But it will be contended that this falls under the deſcription of 
barratry, which is alſo inſured againſt ;3 but the former words 
confine the meaning of barratry in this reſpect to thoſe ſpecies of 
barratry which might happen in a lawful trade, ſuch as the 
maſter or mariners deſerting, ſinking, or running away with, the 
ſhip. And it would be highly miſchievous that the underwriters 
ſhould be liable to ſuch a loſs as this, becauſe it would make the 
owner negligent in his appointment of the maſter and mariners, 
if he were not to be affected by their miſconduct, 

M cod contrẽ was ſtopped by the Court. 
Lord Kenyon, Ch. J. If the owner of the ſhip conduct him. 
ſelf with propriety he is entitled to be indemnified againſt all 
the perils infured againſt in the policy. It is too late now to 
conſider whether it was wiſe that policies ſhould extend to protect 
the owners againſt the acts of the maſter or mariners, over whom 
the underwriters have no control. But ſuch has been the lan- 
guage of policies, and ſuch the conſtruction of them. Now in 
the preſent caſe the owner has not engaged in any unlawful 
trade; for the words * lawſul trade” in the policy mean the 
trade in which the ſhip is ſent by the owners. It is ſtated correctly 
that the ſhip was ſent on a lawful voyage: but owing to the mil. 
conduct of the maſter ſhe was loſt; for he in defiance of his 
duty took on board certain commodities which ſubjected the 
hip to ſeizure. This falls within the general definition of bar- 
ratry (being done againſt the conſent of the owner) againſt 
which the underwriter has inſured, 

Per Curiam, Demurrer over-ruled- 
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BLANKLEY againſt WINSTANLEY and another. 


T* was an action of treſpaſs and falſe impriſonment againſt 
the defendants who were juſtices of the peace for the 
county of Leiceſter, for cauling the plaintiff to be apprehended 
and ſent to the houſe of correction by virtue of a warrant iſſued 
by them, they not having any juriſdiction over The Biſhop's 
e in the ſaid county, inaſmuch as it is within and under 
the excluſive juriſdiction of the magiſtrates of the borough 
of Leiceſter, aud not under the juriſdiction of the juſtices 
of the county. Plea not guilty. A ſpecial verdict was found 
in this caſe at the laſt aſſizes for the county of Leiceſter ; 
which ſtated the borough of Leiceſter to be an ancient borough 
and body corporate; and that Zdev. 4th. on 24th Augifſt in the 
fourth year of his reign by letters patent granted to the ſaid 
borough [inter alia] that the mayor and four of the more dif- 
creet burgeſſes together with the recorder ſhould be juſtices 
of the peace within the ſaid borough, and the precincts and 
limits of the ſame, to hear and determine felonies, treſpaſſes, 
and other miſdemeanors, with a clauſe of non, intromittant as 
to the juſtices of the peace for the county. That Hen. 7. 
in the twentieth year of his reign, by his letters patent, after 
reciting by Inſpeximus the laſt mentioned charter, granted ex- 
cluſive juriſdiction to the borough magiſtrates over the ſuburbs, 
in the ſame manner, with a non-intromittant clauſe, Afterwards 
Queen Elizabeth on the iſt June in the forty-firſt year of her 
rcign granted a new charter to the borough of Leiceſter; in which 
ſhe recited, Cumque dilecti ſubditi noſtri major et burgenſes prz- 
dicti burgi noſtri de Leice/er nobis humillime ſupplicaverunt, 
quatenus nos ciſdem majori et burgenſibus gratiam et munifi- 
centiam noſtram regiam in hae parte graciosè exhibere et ex- 
tendere velimus ; quodque nos pro meliori guvernatione regimine 
et melioratione ejuſdem burgi dictos majorem et burgenſes ejuſ- 
dem burgi in aliud corpus corporatum et politicum, per nomen 
majoris ballivorum et burgenſium burgi de Leicgſter, per literas 
noſtras patentes ratificare, conſirmare, facere, conſtituere, redi- 
gere, ſeu creare de novo, dignaremus, cum additione et aug men- 
tatione quarundam libertatum pro bono publico ejuſdem burgi, 
prout nobis melius videbitur expedire z nos igitur meliorationem 


(a) Vide R. v. Bellringer, poſt. 4 vol. 3810; R. v. Miller, poſt, 6 vol. 268; and 
Witbnell v. Gartham, lb. 388. 
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magiſtrates 
over a diſ- 
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cjuſdem burgi graciose affectantes, ac volentes quod de cætero in 
perpetuum in eodem burgo continuo habeatur wnus certus et in. 


8 dubitatus modus de et pro cuſtode pacis et bons regimine et guberng. 


EY 
againſt 


WirxsTan. 


LEY». 


tiene popult ibidem, et quod burgus prædictus de cætero in per- 
petuum fit et remaneat burgus pacis et quietis ad formidinem et 
terrorem malorum, Cc. She willed, ordained, and granted, that 
Leiceſter ſhould be a free borough and a corporation, by the name 
of the mayor, bailiffs, and burgeſſes, and that the mayor, re. 
corder, and the four laſt aldermen who ſerved the office of mayor 
ſint juſticiarii, tam ad pacem in eodem burgo ac /ibertatibus et pre. 
cinctis ejuſdem conſervandam, quam ad ſtatuta de vagabondis, &. 
infra burgum prædictum ac libertates et præcinctas ejuſdem 
conſervanda, &c. ad quod iidem major et recordator et quatuor 
aldermanni prædicti burgi, vel aliqui tres eorum, quorum ma. 
jorem et recordatorem burgi prædicti pro tempore exiſtentes duos 
eſſe volumus, omnes & ſingulas tranſgreſſiones, &c. quæ ad 
officium juſticiarii pacis infra burgum prædictum libertates et pra- 
cinctas ejuſdem pertinent, faciendum, inquirere, audire, pera- 
gere, et terminare, poſſint et valeant in perpetuum, in tam an- 
plis et conſimilibus modo et formd, prout praantea in eodem burgo 
gſetatum et conſuetum fruit, adeo plent et integre, ac in tam ampli 
modo et formd, ſicut aliqui alii juſticiarii pacis noſtri ac hæredum 
et ſucceſſyrum noſtrorum in aliquo comitatu infra regnum noſ- 
trum Angliæ per leges et ſtatuta ejuſdem regni noſtri Anglte, in- 
quirere, audire, ſeu determinare, poſſint ſeu poterint. Ita 
tamen quod prædicti major, recordator, ac aldermanni ejuſdem 
burgi, pro tempore exiſtentes, vel ſueceſſores ſui, ad determina- 
tionem alicujus murdredi five felonii, aut alicujus alteræ ma- 
teriæ tangentis amiſſionem vitæ vel membrorum, infra burgum 
prædictum aut libertates vel præcinctas ejuſdem, abſque ſpeciali 
mandato noſtro hæredum vel ſucceſſorum noſtrorum quoque 
modo impoſterum non procedant. Et ulterius, pro meliori re- 
gimine et gubernatione prædicti burgi noſtri de Leiceſter, ac 
omnium & ſingulorum burgenſium, inhabitantium, commo- 
rantium, et reſidentium infra eundem burgum, volumus et 
concedimus quod omnia et ſingula domus, edificia, meſſuagia, 
terretenementa, et hereditamenta quæcunq. ſituata jacentia vel 
exiſtentia, tam infra parochiam Sanctæ Margarete, vulgariter 
vocata The Biſhop's Fee, in prædicto burgo de Leiceſter, quam in- 
fra parochias Sante Marie, Sancti Leonardi, et le Newarke, 
in eodem burgo de Leicefter, per quodcunq. aliud nomen ve! alia 
nomina vocantur' five nominantur, nec non omnes burgenſes 
inhabitantes commorantes et reſidentes in eiſdem parochiis ct 
locis, 
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locis, five in earum aliqua, pro tempore, et de tempore in tem- 
us exiſtentes, de cætero in perpetuum fint, erunt, et reputabuntur, 
fore ſub reg imine, poteflate, gubernatione, juriſdictione, correctione, 
# coercione, majoris ballivorum et burgenſium burgi de Lei- 
cefler prædicti et ſueceſſorum ſuorum; et quod major ballivi et 
burgenſes burgi de Leicęſter prædicti et ſueceſſores ſui deinceps 
in perpetuum habeant, gaudeant, et utantur, omnibus et ſin- 
is eiſdem conſimilibus juribus, libertatibus, præheminenciis, 

et juriſdictionibus in omnibus et ſingulis eiſdem parochiis Sanctæ 
Margarete, Sanctæ Marie, Sancti Leonardi, et le Newarke, 
qualia et quæ, ac in tam amplis modo et formd, prout iidem major 
ballivi et burgenſes virtute harum literarum noftrarum patentium, 
aut aliorum progenitorum noftrorum, habere uti et gaudere poſſint 
cut debent in prædicto burgo de Leiceſter, aut in alauo membro 
parte wel parcelld ejuſdem burgi. Ita tamen, quod hzc præſens 
conceſſio noſtra non fit ad prejudicium noſtrorum hæredum aut 
ſucceſſorum noſtrorum : /alvis etiam omnibus et ſingulis corpo- 
ridus corporatis et politicis, ac aliis perſonis quibuſcunque, 
omnibus juribus, libertatibus, præhemineneiis, et juriſdic- 
tionibus quibuſcunque, aliter quam prædictis, majori ballivis et 
burgenſibus [ut prefertur] conceſſis, quæ ipſi aut eorum aliquis 
jure et legitimè habuere et gaviſi fuerint ante confectionem et 
tempore confectionis harum literarum noſtrarum patentium in 
tam amplis mods et formd prout ſi he litere nofire patentes nunquam 
babite vel fate fuiſſent. The Queen further granted and con- 
firmed of her certain knowledge and mere motion, c. to the 
mayor, bailiffs, and burgeſſes, all and ſingular maneria, meſſu- 
agia, terras, tenementa, et hereditamenta, libertates, liberas 
conſuetudines, privilegia, franchiſeas, immunitates, exemp- 
tiones, et juriſdictiones, whatſoever, which the corporation 
theretofore had or ought to have enjoyed within the borough, 
and the ſuburbs, limits, and precincts of the ſame, ratione five 
pretextu aliquarum chartarum aut literarum patentium per nos 
aut per aliquem progenitorum noſtrorum quomodo antehac 
faftorum confirmatorum aut concefſorum, ſeu quocunque alio 
legali modo, jure, conſuetudine, uſu, præſeriptione, five titulo, 
antehac legitimè uſitatorum, Cc. Theſe ſeveral charters were 
found to have been duly accepted, and to be ſtill in force, of 
which the defendants had due notice. The fpecial verdict fur- 
ther ſtated that the place where the ſuppoſed treſpaſs, Cc. 
was committed was within the pariſh of St. Margaret, com- 
monly called The Bi/hep's Fee in the (aid county of Leiceſter, be- 
mg 
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1789. ing The Biſhop's Fee named in the charter of Elizabeth, and 
therein mentioned to be, but it fact not being, with the ſaid bo- 
* * rough before the time of granting that charter; and that the 
againſ® plaintiff and the aftermentioned George White were inhabitants 
* reſiding in The Biſhop's Fee at the time, but were not either of 
them a burgeſs or freeman of the borough. It was alſo found 
that the juſtices of the peace for the county and thoſe of the 
borough have reſpeCtively exerciſed juriſdiftion within Th 
Biſhop's Fee from the time of granting the charter of Fj. 
zabeth. It then proceeded to ſtate that the defendants were 
juſtices of the peace for the county, and that Geo. Mbit 
laid an information upon oath before them, that the plain. 
tiff, who was his apprentice, had been guilty of miſdemeanors 
againſt him, &c, whereupon the plaintiff was ſummoned before 
them the juſtices, &c. at The Biſhop's Fee, Cc. who on hearing 
the complaint, &'c, adjudged him to be committed to the houſe 
of correction, c. It then ſtated the previous notice to the de- 
fendants from the plaintiff's attorney of the ſuing out the writ, 
Sc. But whether, Oc. 

Sutton for the plaintiff, The queſtion is, whether the char- 
ter of Elizabeth, with reference to the former charters, has grant- 
ed an excluſive juriſdiction to the borough magiſtrates over The 
Biſhop's Fee, or only a concurrent juriſdiction with the county 
juſtices. It will not be diſputed but that the King may by his 
charter create an excluſive juriſdiction ; on this point the caſe of 
Talbot v. Hubble (a) is deciſive : by which it alſo appears that 
the plaintiff is entitled to recover againſt the defendants, if the 
Court ſhail be of opinion that the magiſtrates of the bo- 
rough of Leice/ier have an excluſive juriſdiction over the place 
in queſtion. The apparent intent of all the charters, which ig 
particularly expreſſed in the latter, was to preſerve one cer- 
tain mode of government within the borough and its pre- 
cincts as to the adminiſtration of juſtice as well as other 
matters. In furtherance therefore of that profeſſed intent, 
it 1s more probable that it was the intention of the Crown 
to grant an excluſive than a concurrent juriſdiction, on ac- 
count of the confuſion and diſcord which naturally ariſes 
from two independent bodies claſhing in the exerciſe of 
their powers. The only things then neceſſary to be conl- 
dered are the grantum of juriſdiction conferred by the former 
charters over the borough itſelf of Leiceſter; and whether 
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the words of reference in the charter of Elizabeth, which ex- 

tend the limits of their juriſdiction over the place in queſtion, are 

large enough to give the ſame excluſive of the county juſ- 

tices. It appears from the firſt charter, that of Edu. 4. that 

the county juſtices were interdicted from taking cognizance of 
trelpaſſes, c. committed within the borough itſelf z and that a 

ſubſequent charter granted to the borough magiſtrates the ſame 

excluſive juriſdiction over the ſuburbs. Then came the charter 
of Elizabeth in queſtion, wherein ſhe recited that ſhe intended 

for the better rule and government of the borough to confirm 
their former privileges, with the addition and augmentation of 
certain liberties for the public good. After which ſhe willed that 
there ſhould be one certain mode pro cufiode pacis, et bono re- 
gimine et gubernatione populi ibidem. Now that ibidem refers as 
well to the liberties which were to be added and augmented, as 
to the places over which their juriſdiction before extended; 
over all which ſhe intended that there ſhould be one certain 
made pro cuſtode pacis. Then ſhe granted juriſdiction to the 
borough magiſtrates over all treſpaſſes, &c. within the borough 
and the limits and precincts of the fame in tam amplis et con- 
ſimilibus modo et formi, &c. as was before exerciſed, Wc. 
Then by an expreſs clauſe The Biſhop's Fee (which is there con- 
ceived by her to be within the borough) is ſubjected to the ju- 
riſdiction of the borough magiſtrates in tam amplis modo et 
forma, Oc. as was before exerciſed within the borough or any 
part thereof, No words of reference can be ſtronger than theſe : 
and it is exactly the ſame as if all the proviſions of thoſe former 
charters had been ſet out verbatim in this latter one of Elizabeth, 
and that the new powers and juriſdictions were granted in the 
very words of the former ones. 'That was held in the caſe of 
the abbot of Strata Marcella (a), where the words of reference 
were tot, talia, tanta, hujuſmodi, eadem, et conſimilia, privi- 
legia, juriſdictiones, &c. quot, qualia, quanta, et qui, dic- 
tus nuper abbas habuit, &c., which were deemed ſufficient to 
paſs whatever privileges, &c. the abbot appeared to have had. 
So, in the E. of Shrew/bury's caſe (b), one of the queſtions 
was whether the E. of Rutland, as ſteward of certain lord- 
ſhips, had authority to appoint a deputy ; and there the words of 
reference were nearly the ſame as here, viz. adeo plenè et inte- 
pre, et in tam amplis modo et forma prout, Oc. and the Chief 
Juſtice ſaid, that if in any former patent of the ſaid office of ſtew- 


(a) 9 Co. 24. (% 9 Co. 52. 
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ard the patentee had expreſs power to make a deputy, then by 
theſe general words of reference being applied to a particular 
charter, which has ſuch expreſs authority, the plaintiff may 
make a deputy; and cited ſeveral caſes to that effect. And 
in Whiftler's caſe (a), it was reſolved by the Court that when 
the King's charter in general terms refers to a certainty, it con- 
tains as expreſs mention as if the certainty had been expreſſed 
in the ſame charter. Plow. 130. Bro. Abr. tit. « Patent,” 24, 
1 Ventr. 40g. If it be objected, that in none of theſe caſes do 
the grants, which confer the franchiſe on one, tend to exclude 
others who uſed it before ; and that without an expreſs clauſe 
of excluſion, thoſe who had juriſdiction before would not be 
ouſted 3 Ameredith's caſe, cited in 9 Co. 29. b. does away any 
ſuch diſtinction. There Hen. 8th. had granted to Queen Ka- 
therine the manor of Stobenham, &c., and, by ſubſequent letters 
patent, granted that ſhe ſhould have the goods of felons, Cc. 
within the ſaid manor ; and inter alia that the manor ſhould be 
exempt from the juriſdiction of the admiral, and ſhould have 
admiral's juriſdiction; and the manor came afterwards to Queen 
Mary, who granted it to the E. of Huntingdon and his wiſe, 
{from whom Ameredith derived title,] and that they ſhould have 
within the manor tot, talia, eadem, et hujuſmodi privilegia, 
&c. quot, qualia, quanta, Wc. aliqui ante tunc poſſidentes, &, 
habuerunt ratione vel prætextu alicujus chartz, doni, ſeu con- 
ceſſionis, ſeu aliquarum literarum patentium, &c. And it was 
reſolved per totam Curiam that although the grant and refer- 
ence were general, yet it ought to be applied to a certain par. 
ticular, as in that caſe to the charter made to Queen Katherine, 
And it was alſo reſolved that when a charter has general refer- 
ence to other charters, it is as much in law as if all the char- 
ters had been recited, for they are of record, Now it is ob- 
ſervable that in -caſe the general words of reference were 
held to give a juriſdiction to the grantees excluſive of the Ads 
miralty; and therefore the words of reference being equally 
ſtrong here muſt have the ſame operation as to the county juſ- 
tices. If that be ſo, no uſage which has exiſted ſince the char- 
ter can invalidate the force or alter the legal conſtruction of 
it; although if the words were doubtful, it might ſerve in ge- 
neral to explain them. Yet even if there were any ambiguity 
in the words, the reaſon for adopting uſage in explanation of a 
charter does not apply here; becauſe that ſuppoſes the conſent 


(2) 10 Co. 64 of 
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of all parties: whereas in this caſe no conſent is ſtated in the 
rerdict ; for it does not appear that the borough magiſtrates ever 
had notice that the juſtices of the county exerciſed juriſdiction 
within The Biſhop's Hee ſince the charter of Elizabeth; and this 
is not like a beneficial franchiſe, where the exerciſe of it by a 

ſtranger is a ſenſible diminution of the profits of the grantee. 
Cole, contra, admitted that, if the words of the charter had 
been clear and expreſs, the uſage would not have availed; but 
contended that if they were in any degree ambiguous, uſage was 
the ſureſt guide which the Court could adopt in the expoſition of 
them. That argument applies with peculiar force in the prefent 
caſe, becauſe the uſage has prevailed from the very time of grant- 
ing the charter of Elixabeth for the county magiſtrates to act 
within this diſtrict ; which ſhews plainly what was underſtood 
to be the meaning of the Crown at the time. Added to which is 
the opinion of Carte, a very learned antiquarian, who thought 
that the clauſe in queſtion did not give an excluſive juriſdiction to 
the borough magiſtrates over The Biſhop's Fee. Neither can 
ſuch a conſtruction prevail in point of law; for where the King 
grants by his prerogative alone, words of reference are not ſuſſi- 
cient, but it muſt be done by expreſs words; though where he 
grants that which a ſubject might do, it is ſufficient, 2 Nl. 
Abr. 193. A. pl. 2. 12 Co. 2. Cre. Eliz. 513. Thoſe caſes 
ſhew that even if the Crown intended to grant excluſive ju- 
nildiction to the borough magiſtrates over 7 Biſbop's Fee, 
23 it muſt alſo have intended to take away the juriſdiction of 
the county juſtices, that could not be effected either by general 
words or words of reference. 2 Hale P. C. 47. And this diſ- 
tinction is an anſwer to all the caſes cited; ſor they relate to 
property which was the ſubject matter of grant as well by the 
ſubjet as by the Crown. But even if that were otherwiſe, it 
does not appear that the Crown meant to take away the juriſdic- 
tion of the county juſtices z for though the charter of Elizabeth 
gives juriſdiction to the borough juſtices over The Biſhop's Lee, 
it immediately ſubjoins a ſaving clauſe of the rights of the King 
and of all other perſons, in tam amplis modo et forma, prout ſi 
hz literæ noſtræ Patentes nunquam habitæ vel factæ fuiſſent: 
and it is found by the verdict that the county juſtices have im- 
memorially exerciſed juriſdiction there. It therefore appears 
clearly to haye been the intention of the Crown that the borough 
magiſtrates ſhould oi ly have concurrent juriſdiction there, But 
eren if the Court ſ vould think that the charter of Eliaabetb 
5 granted 
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granted excluſive juriſdiction, yet as there has been ſo long an 
uſage the other way, the Court may preſume a ſubſequent grant 
which reſtored the juriſdition of the county juſtices; and in 
Darwin v. Upton (a), the Court faid they would preſume a grant 
even after twenty years poſſeſſion of window lights. 

Sutton, in reply. As to the difference between the King's grants 


when acting by his prerogative alone, or as a common perſon, the 


caſe of Sir Robert Atkins (b) is a complete anſwer to it ; for there 
the very objection was made, which was anſwered by Lord Hale; 
and fo is the caſe of Ameredith, where the grant was of admiral 
juriſdiction, and goods of felons. Then as to the ſaving clauſe, 
which reſerves the rights of the King and other perſons, it is with 
an expreſs exception of thoſe rights which were granted to the 
corporation, which therefore leaves the queſtion as it was before. 
Lord Kenyon, Ch. J.— The propoſition ſtated by the defend. 
ant's counſel from Lord Hale, and which was adopted in the caſe 
of Talbot v. Hubble, namely, that the juriſdiction of county juſ- 
tices can only be taken away by expreſs words, I have always 
underſtood to be a cardinal ground in decifions of this kind, 
And this is not more grounded in law than in convenience. For 
it does ſometimes happen in limited juriſdictions that little ſac- 
tions and intrigues ſtep in and impede the adminiſtration of juſ- 
tice. In this particular caſe, we ſhould at leaſt pauſe before we 
broke in upon the uſage which has prevailed for near two cen- 
turies, and which has at leaſt grown venerable from length of 
time, that both the county and borough juſtices have without 
any objection concurrently adminiſtered juſtice in this place. 
And during all this time no great inconvenience has ariſen ; for, 
as it was in the power of the Crown to add a non-intromittant 
clauſe, and as no application has been made for that purpoſe, it 
may be taken for granted that this uſage has not been very preg- 
nant with miſchief, It is clear that the uſage alone would 
not prevail againſt the expreſs proviſions of the charter: but in 
this as in other caſes cotemporary and continued uſage is a good 
guide for the conſtruction of it. And it is rather curious that 
Carte, who was eminently verſed in antiquity, ſhould have con- 
curred in this opinion. However I do not rely on that; my 
opinion is formed entirely on the words of the charter. There 
is one fact of great importance in this caſe, that the diſtrict in 
queſtion was not part of the borough of Leicgſter prior to the 
charter of Elizabeth, and was not added thereto by it. But the 


(a) M. 26 Gee, 3. (5) ; Fertr. 40g. 


proximity 
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proximity of the borough magiſtrates might make it convenient 


that theyyſhould act within that diſtri in concurrence with the 


county juſtices 3 that power is given to them by the charter of BLanx- 


Eliz., to which is added the ſaving clauſe couched in emphatical 
words, reſerving the rights of the Crown and of all other perſons 
enjoyed before that time, in tam amplis modo et forma, prout ſi 
hz literæ noſtræ patentes nunquam habitz vel factæ fuiſſent. 
Therefore at the ſame time that the Queen conferred a juriſdie- 
tion on the borough juſtices, ſhe expreſsly reſerved all rights 
belonging to other perſons. Then on the words of the charter 
of Elizabeth, there not being a nen- intromittant clauſe, and this 
diſtrict not being made part of the borough, (which might have 
varied the caſe,) it does not appear to have been the intention of 
the Crown to give them more than a concurrent juriſdiction 
with the county juſtices. And it is not a new thing to give to 
borough juſtices a juriſdiction out of the limits of the borough z 


for in Clithero in Lancaſbire, and other places, it has been done. 


But the excluſion of county juſtices from acting in particular 
diſtricts has always been watched with a jealous eye; and no- 
thing but expreſs words are ſuſſicient to exclude them. Now in 
this caſe there are no ſuch expreſs words; but, on the contrary, 
there are expreſs words reſerving to them the ſame juriſdiction 
which they had prior to the granting of that charter. Therefore 
the act complained of by the plaintiff was a legal act done under 
the authority of juſtices having a competent juriſdiction. 

ASHHURST, J.—I am of opinion that this is a grant to the 
magiſtrates of the borough of Leiceſter, of a concurrent juriſdiction 
with the county juſtices over The Biſhop's Fee, And it is ob- 
ſervable that this diſtrict was not only not part of the borough 
before the charter of Elizabeth, but the juſtices of the borough 
had no juriſdiction at all there previous to that time, and that 
charter has not made it part of the borough. Perhaps it was 
owing to the circumſtance of the non- reſidence of the county 
juſtices near this place that it was found convenient to extend 
the juriſdiftion of the borough juſtices over it. But ſo far from 
there being any expreſs words of excluſion in this charter, which 
are neceſſary in caſes of this ſort to exclude the county ma- 
giltrates, it appears from the very words of it that this is only 
2 grant of a concurrent juriſdiction z becauſe the rights of the 
Crown and of all other perſons are expreſsly reſerved, 

BuLLER, J. In the deciſion of this caſe, which comes be- 
fore the Court on a ſpecial verdict, we are bound to determine 
on 
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1789. on the facts found by the jury, and cannot infer any thing, ! 


entirely agree with the doctrine laid down in Darwin and Uptyn; | 
ly wor but that caſe differs from the preſent in the manner in which 
again it came before the Court. That came on on a motion for a new 
——— trial, which the Court refuſed to grant becauſe the ſecond yer. 
dict muſt have been the ſame as the firſt on the juſtice of the 
caſe. But this caſe comes before us on a ſpecial verdict, where 
we cannot preſume any thing that does not appear upon the re. 
cord. Laying that argument therefore out of the caſe, we 
mult conſider the facts which are found by the jury. The ver. 
dict ſtates that The Biſhop's Fre was no part of the borough of 
1% Leiceſter previous to the charter of Zlizabeth : if not, then the 
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7 1 queſtion muſt turn on the true conſtruction and meaning of that 
a charter; in deciding which two things are to be conſidered ; firſt, 
1 ; the words of the charter; and, ſecondly, the uſage which has 
1 prevailed ſince. As to the firſt; nothing but expreſs words can 
* | exclude the county juſtices : but here are no ſuch words; and 
1 it is a very material part of the caſe that even by that charter The 


Biſhop's Fee is not made part of the borough; ſo that, without 
the faving clauſe, the charter gives the borough Juſtices a power 
of acting within a certain diſtrict not within the borough, which 
cannot exclude the juſtices of the county who had juriſdiction 
there before. And this is confirmed by the ſaving clauſe, which 
expreſsly reſerves all former rights. Then with regard to the 
uſage ; uſage conſiſtent with the meaning of the charter has pre- 
vailed for 190 years paſt. And if the words of the charter were 
bi more diſputable than they are, I think that ought to govern this 
1 caſe. There are caſes in which this Court has held that a ſettled 


* uſage would go a great way to control the words of a charter, 

3 Such was the caſe of Gape v. Handley (a), in which the Court 
* went 

3 

£3 (a) Cape v. Handley, Mich. 17 Geo. 3. B. R.——This was an iſſue to try whether 


| the preſentation to the reory of St. Albans belonged to the mayor and aldermen, cr 
X* to the mayor, aldermen, and burgeſſes of St. Albans at large. In Eafter Term, a 

| mandamus iſſued, directed to the mayor of the borough, requiring him to hold an 
aſſembly of the mayor, aldermen, and burgeſſes, ſor the purpoſe of electing and pre. 
ſenting a fit perſon to be rector, &c., and to affix the common ſeal of the corporation 
to ſuch preſentation. To this mandamus the mayor made a return, ſetting out part of 
a charter, and ſtating a bye. law not extant in writing, by which the preſentation to 
the living was given to the mayer and aldermen only. The proſecutor moved for a pe- 
remptory mandamus, inliſting that ſuch bye-law was repugnant to the charter, and 
void; and preſſed for a peremptory writ under the ſpecial circumſtances of the caſe, 
becauſe, if ſix months elapſed, the preſentation would be barred by plenarty. On that 
motion the preſent iſſue was directed by conſent, and it came on to be tried at the 
Summer Aſſizes in Herrfordfpire before Lord Man:field, when a verdict was given _ 
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went much farther than is neceſſary in the prefent caſe. And 


+ is ſor the ſake of quieting corporations that this Court has 
always 


the defendant, wiz. that the right of preſentation bvlonged to the mayor and alder. 
men only. Lord Mansfield gave the plzintiff leave to move for a new trial without 
fs; and accordingly ſuch motion was made this Term; and 

tord Max STT Up then ſaid, that the o'y«ion to the bye-law had nothing to do 
with the cauſe, The mayor was adviſed to allege in his return to the mandamus a 
tye-law not in writ.ng, which he ſuppoſed to be made by the whole corporation; 
and in ordet to ſupport ſuch a bye-law, he omitted to Rate in his return the clauſe of 
the charter which veſted the power of making bye- laws in a ſelect body. On that 
ground a motion was made for a peremtory manemas, and this iſſue directed. The 
counſel on both. ſides at the trial were milinitructe:!, and came to argue the validity 
of the bye-law : but that was out of tlie queſtion, for the charter gave a power to 
the ſelect body to preſent under the gencral words,“ lands, Cc. That he was of 
oninion at the trial, that the charter explained by ufage veſted the right of preſent_ 
ation in the ſele& body. But Serjeant Gyn ſaid, this was a ſurprize upon him, and 
therefore defired leave to move ſor a new trial: it the Court ſhould be of opinion that 
the charters would not bear the conſtruction he put upon them, the uſage would have 
ro eſfect; but iſ the charters would bear that conſtruction, the uſage was ſtrong evi- 
dence of the meaning of them. 

On ſhewing canſe, Lord Mar:ficid reported the evidence to he as follows: 

There were three ch:rters; iſt, The charter of the th Ed. 6. by which the bo- 
rouzh vas firſt incorporated by the name of the Mayor and Durgeſſes of the borough 
of K. Albans ; and ten principal burgeſſes were appointed, who together with the 
mayor ae made the governing part of the corporation, with power to mate bye. laws. 
And the King by that charter ere cted the church ot the late monaſtery of &. Aan 
into a patiſh church, and granted the ſam, and the advorrfon and conation thereof, 
tothe mayor and burgeſſes 2d, The charter bf the 8th Car. 1 appointing 24 aſſiit- 
ants, a recorder, coroner, and ſome other additional officers, within the corporation, 
and with fums amendments of the former chatter: but the mayor and the ten prin- 


(ipal burgeſſes continued to be the governing part of tlie corporation til} the 16 Cay. 2. 


when a further charter was granted, and the corporation vas entirely new morell:d ; 
the ten principal burgeſſes were laid aſide, and the aldermen were appointed in their 
ftezd, to er joy all the like powers and privileges as the ten principal burgetfos, And 
the borough was incorporated by the name of the mayor, alger nen, 14 burgefſes 
ef the boruugh of &. Albars, From the time of the gra incorporation ti.] the char- 
terof the 16th Car. 2. the mayor and the ten prizcige! t urgallis alone elected the parſon 
el the church in queſtion ; and fince the charter of 16 Car. z. the parſon has been 
enſtantly elected by the mayer and aldermen, ⁊vi tf ony i nterference of the cc me aa. y 
& lurgeſſer at large; nor was any claim ever made by the burgeſſes at large to vote 
in the election till this now ſet up. N 

On ttie part of the defendant was read the clauſe in tas charter of Ed. 6. conſtitut- 
ing the ten principal burgeſſos, by which he granted to the mayor and huigeſſes, quod 
ie cætero ſint et erunt decem homines de diſcretioribus et provioribus viris d. &i burgi, 
Yanfti Albani, qui erunt aſſitt.ntes et auxiliantes mazcri ezuſdem hurgi pro tempore 
exiſtenti, in cauſis et mateviis cundem burgum targentibus, et qui et unt et voca- 
duntur principales burgenſes ejuſdem burgi, et erunt commuge confil.um difti burgi 
pro ſtatutis, aQibus, et ordinationibus, publicam utilitatem et commodum ejuſdem 
burgi et inhabitantium inde pro tempore exiſtentium tangent;bus et concernantibus, 
per eos, ſeu per majorem partem tot undem cum majore burgi illius pro tempore ex- 
iſtente, de tempore in tempus, ſaciendo, et agendo, pro meliori gubernatione et te- 
gimine homin um, ac cauſarum, rerum, et negotiorum, dicti b» rgi, &c. giving to the 
mayor and the principal burgeſſes a power of electing other diſcreet men when a 
vacancy happened. The defendant alſo read a clauſe in tte charter of Cay. 1. (1634) 
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1789. always upheld long uſuge where it was poſſible, though recen: 


— uſage would not perhaps have much weight. But, without 
Br A* - : 
LEY having 
_ 5 inveſting the powers in the mayor and ten principal burgeſſes in more extenſive 
ebe words, as follows: Et ulterius volumus, et concedimus, &c. præfato majori et bug. 
enſibus burgi prædicti, et ſucceſſoribus ſuis, quod major et principales burgent:- 
burgi prædicti pro tempore exiſtentes, vel major pars corundem, (quorum unum ma- 
jorem eſſe volumus,) haheant plenam poteſtatem et auQoritatem condandi, conſii. 
tucndi, ordinandi, faciendi, Rabiliendi, de tempore in tempus, leges, ſtatuta, jura, 
ordinationes, et conſtitutiones, quæ eis aut majori parti corundem (quorum majq, 
rem, &c. ) bona, ſalubria, utilia, honeila, et nece ſſaria, juxta corum ſanas diſcretiones, 
fore videbuntur, pro bono regimine et pacifica gubꝭrnatione burgi prædicti, ac om- 
nium officiorum, miniſtrorum, artificium, burgenſium, inhabitantium, et reſiden- 
tium ejuſdem burgi, vel ad eundem ton fluentium; ac pro declaratione quo modo et 
crdine iidem major et principales burgenſes burgi prædicti, ac cæteti omnes et finguli 
officiarii, burgenſes, et inhabitantes ejuſdem burgi in officiis, functionibus, miſteriis, 
et negotiis ſis, intra burgum pnedictum, libertates, et præcinctas ejuſdem, ſeſe la- 
bebunt, grrenrt, et utantur; ac ctiam pro meliori gubernatione, preſervatione, diſpo- 
litione, locat lone, et diſmiſſione, terrarum, tenementor um, peſſaſſianum, et hereditameit;. 
rum, ac bonurum ct catallarum, præſato majori et burgenſibus burgi predicti, ac res ct 
cauſas alias quaſcumque burgum predictum gut ſtatum jus et intereſſe ejuſdem tan 
gentes; ſeu quo modo concernentes, dictaſque leges, ordinationes, ſtatuta, et conſt. 
tutiones, in forma prædictaà, conſtitutas, ordinatas, &c. debita executione demandare, 
n uas cjuldem leges ordinationes, &c. fic ut pre fatur fiendas, dbſcrvare volumus feb 
pœnis in eiſdem continentibus; (provided that they be not repugnant to the laws 
and cuſtoms of the realm of Ero/and). Clauſes were alſo read from tlie charter of 
16 Car. 2. appointing twelve aldermen, who were to enjoy all the privileges, &. 
which had been enjoyed by the ten principal burgeſſes; and inveſting the mayor and 
aldermen with the ſame powers for making laws, regulations, Sc.; and alſo for ma- 
naging, preſerving, diſpoſing, letting, aud dernifing the lands, tenements, goods, and 
chattels, of the mayor and burgefles, in the ſame extenſive words as in the preceding 
charter of Car. x. and teridem vis, only ſubſtituting, aldermen inflead of burgeſſe:. 
The advowſon was granted to the mayor and burge i. s, and their ſucceffors, by the 
charter of Fd. 6. Peſides this many entries were read, by which it appeared that the 
ſeal of the corporation had always been under the power of the mayor and aldermen 
Gy. There were conſtitutions 150 years old, preſcribing what order ſhould be ob- 
trrved by the mayor and aldermen in putting the ſcal. Every lcaſc or deed, or other 
t relating to the revenue of the corporation, had been done by the mayor and alder. 
men, avd there was no evidence oi any inſtance where the body at large had voted 
tor a clergyman, When the prefematicn has been made by the mayor and aldermen, 
| it was mac in the name of the corporation {and, his Lordſhip oLſcrved, properly ſo) 
but in the year 17159 they preſented in the name of the mayor and aldermen only, and 
ſo continued {ince. 

The que ſtion made in this Curt on the motion, his Lordſhip ſaid, was on the 
bye-iaw ;, but the zdvowſon is given to the body at large; and the mayor and alder- 
men c2nnet make a bye-law to take tlie right trom the body at large, and give it to 
thenifelves: But, lis Lordſhip ſaid on the trial, he was of opinion that this is a very 
11itFerent caſe trom a general queition on the valicity of ſuch a bye-law ; for by this 
charter the whole adminiſtration of the revenue is given to the mayor and aldermen. 
Jt is not in the nature of a bye-law. Every leaſe is not in the nature of a bye-law, 
but a dulpoſition of property; and h is a preſentation. And beſides, here the uni- 
orm uſage was evidence of ſuch a bye-lww, if it had been neceſſary. 

An fc, for the plaintiff. The advowſon is granted to the mayor and burgeſſesʒ 
but it tlie pie ſentation be given to the mayor and adermen, that is taking away what 
he ſore was given to the mayor and burgeſſes. Preſentation is only an advantage ol the 
adrowſon, for it cannot be ſold. He ſcated the clauſe to make bye · laws in the _ 
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kiying recourſe to the uſage in this cafe, on the words of the 
charter alone, I think the country jon are not excluded, there 
being no expreſs words for that purpoſe. 

Grosr, J.—In conſtruing the charter of Elizabeth it is ne- 
ceſſary to conſider how the juriſdiction of the reſpective ma- 
viſtrates ſtood before, The B. iſbep's Fee was within the juriſ- 
48800 of the county magiſtrates; and, unleſs their juriſdiction 1s 
expreſsly taken away by that charter, it muſt remain as it did be- 
fore, Now I think that not only exc{u/rve juriſdiction was not 
civen to the borough juſtices, but that it was the intention of 
the Crown only to grant them a concurrent juriſdiction with the 
magiſtrates of the county. For by the former words of that 
grant excluſive juriſdiction is not given to them; beſides which 


o& Car, 2., by which they have power to make hye-laws for the government of the 
borough, and diſpoſition and letting of lands, tenements, and hereditaments, &c. ; 
and then follows, ** ſo that ſuch laws be not repugnant to the laws of England.“ 
there the ſentence ends. If the mayor and aldermen have power to make a bye-law 
to take the preſentation from the corporation at large, and give it to the mayor and 
aldermen, that is not a regulation of the manner of preſenting, but taking the right 
away from the corporation at large. Where a power is given to make bye-laws, 
which ſhall be obſerved under a penalty, it muſt mean to make bye. laws to be ob. 
ſerved by others, and not that men ſhould make bye-laws for themſelves to obſerve 
under a penalty. 

Wallace, Kempe, Serjt. and Puller, ſnewed cauſe for the defendant. 

Lord Max SsTIE ILD. Though I ſtated that leave was given to move for a new trial 
without coſts, the meaning of that was to move on the queſtion of law: And ſup- 
p9:1ng the uſage eftabliſhed by the verdict could not be ſupported in law, the verdict 
vas to be entered fur the plaintiff; for this was only to inform the Court. The re. 
friftion of the preſentation at large to the ſelect body is the moſt reaſonable reſtriction 
that can exiſt. A popular election of a miniſter raiſes ſumes and heats among the 
pariſhioners, and tends much to deſtroy chriſtian charity. The queſtion is, whether, 
oa the conttruction of this charter, the Court is warranted to fay that the King who 
granted the charter, and the corporation who took it, meant that the preſentation 
ſhould be made by the mayor and aldermen only? The advowſon is granted to the 
corporation ; ſo is the power of making bye-laws, though that power is to be 
executed by the ſelect body. The words of the charter are very particular: Firſt, 
There isa general power to make bye-laws, under which they may make every bye.law 
on the uſual ſubjects; and then it adds that they ſhall make bye-laws concerning the 
letting of land, Sc. goods and chattels, Sc. as it is given in ſuch a large manner, it is 
1 demonſtration that they ſhould have the management of the revenue. They cannet 
take to their own uſe the profits of the lands, &c.; that would be an abuſe :\ but the 
charter implies ſtrongly that they ſhould have the management of them ; the uſage is 
uniform that they have had it; they have made mortgages, leaſes, &. and have 
executed bonds. If it were doubtful, ſuppoſing the queſtion to have ariſen recently, 
the uſage is a ſtrong information of the true conſtruQion. I thought ſo at the trial; and 
think now that, without reſorting to the bye-law, by the conſtruction of the charter, 
with the uniform uſage under it, the mayor and aldermen only ought to have the diſ- 
poſal of the advowſon. 

AsToN, Il think that it is right not to go on ahh ſuppoſition of the bye-law, but 
Qat this uniform uſage is a good conſtruction of the charter. 

Wittes and AzhnvasT, Juſtices, ofthe ſame opinion. Rule diſcharged (a). 

(a) Vid. R. v. Vurlo, Cowp. 250. | 
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there is 2 ſaving clauſe reſerving the rights of all other perſung 
added to which is the uniform uſage which lras prevatled ever 
fiace, which ſhews that it has been generally underſtood that 
only > concurrent jurildiftion was intended to be granted to the 
borough jultices. The cafe of (ev. Handley, mentioned by 
my brother Bully, is very {wong on this point; and if it hal 
relted on that ground alone, I thould have faid that excluſive 
jurifdtchion was not granted to the magiſtrates of the borough, 
But my opinion is formed on the charter itſelf z on which I am 
warranted in ſaying that in law excluſive juriſdiction neither was, 
nor was intended to be, granted to the borough juſtices over The 
Biſhop's bee. 

Judgment for the defendants (a), 


ha) N. v. Sainſbury, joft. 4 vol. 481. 3 114. 576. 
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FavyLOR againſt COLE, 
HIS was an action of treſpaſs; whe firſt count in the de- 
claration was for breaking and enteting the p!aintiſt's 
houſe, and expelling him; and the ſecond count was for expel- 
ling the plaintiff from the occupation of his houſe. Pleas, ſirll; 
tho general iſſue to the whole declaration; 2dly, As to the break- 
ing and entering in the firſt count; the defendant jullified a5 
ſheriff of Miduliſex, under a fieri ſacias at the ſuit of Jeeps 
Hayling; and 3dly, As to the expulſion in the ſecond count, 
he juſliked under a fer? ſuciut at the ſuit of &. B. Sheridan; 
in which plea, aftcr ſtating the delivery of the writ to him as 
ſheriff, lic (tated that at the time of the exccution of the writ 
the plaintiff au poſited of a certain intereſt in the reſidue of a 
certain term of years then to come and uncxpired in the ſaid 
houſe, called the King's Theatre or Opera Houſe, in which, &. 
and Fat by virtue of the ſnd ⁊vrit he ſeized and ton the ſaid in- 
tereft if the faid plaintiff of and in the ſaid reſidue of the ſaid 
term of years then to come and unexpired in the ſaid houſe, and 
duly ſold and aſſigned the faid intereſt, Wc. under and by virtue 
of the ſaid wric to T. Ilurris; vue afterwards entered into 
the ſaid houſe, Sc. the door of the ſame houſe then being open, 
and peaceably and quietly expelled the plaintiff, &c, The plaintiff 
took iſſue upon tlie firſt plea, and demurred generally to the 

two laſt. 


Qu. Whether the ſheriff, who {1!s a term in the poſſeſſion of the debtor under a f̃eri facins, may not 
put the vendee in poſſeſnon ?—In plcading the taking of a term under a 5. fa. it is ſuticient to 


tate that the party was poll: ied if A certain int in the refdur of A certain term of . 


On 
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On the trial at the / νiuſter ſittings before Lord Kean, a 
verdict was entered generally (a) on the whole record. 

Kod now argued in ſupport of the demurrer. The laſt plea 
is bad, becauſe the {ſheriff could net juſtify the expulſion, even 
though the plaintiff had an immediate intereſt in the premiſes z 
ill leſs can the preſent juſtiſication be ſupported, ſinee it is not 
ſtated 20 intereſt the plaintiff had, It is not alleged that the 
plaintiff was pofietled of the Opera Houſe for a term of years; 
but merely that he had an intere/t in it. Now he might have an 
intereſt which would not juſtify the ſheriff in turning him out; 
for if the plaintiff, having a term of years, made a mortgage 
for a leſs term than his on, and were in poſfeſſion with the 
conſent of the mertgagee, in that caſe he would have an equity 
of redemption, an intereſt which the ſheriff might have ſold, 
but yet ſuch an intereſt as would not have juſtiſied the expulſion. 
Or ſuppoſe he had an annuity payable cut of the Opera Houſe, 
the ſheriff might have ſold the annuity, but could not juſtify 
the expulſion, And if he could have any intereſt at all which 
would not juſtify the ſheri in turning him out, it is a fatal ob- 
jection to this plea, But even ſuppoſing that the plaintiff had a 
term of years, it was held by the Court in R. v. Deane and 
others (b) upon a motion for reſtitution to a poſſeſſion, That 
«ifa ſheriff on a Heri fucias do ſell a leaſe or term of an houſe, he 
cannot and muſt not put the perſon out of poſſeſſion, and the 
* wendee in; but the vendee maſt bring his ejectment.“ Here 
then the ſheriff might have ſold the plaintiff's intereſt in the Opera 
Houſe, and the vendce ſhould have brought an ejeAment to re- 
cover poſſeſſion. And great inconvenience would enſue, if the 
ſheriff were enabled to expel under 2 jier? facias as well as to ſell 
the term, The firſt plea of juſliſication is alſo bad: for when- 
ever a perſon has any authority by law to de any particular act, 
and be abuſes that authority, he makes himſelf a treſpaſſer ab 
anitis, The Six Carpenters' caſe, 8 Rep. 146. and Reed v. Har- 
riſon, 2 Bl. Rep. 1218. The ſtatute 11 Geo. 2. c. 19., which 
enaits that for any irregularity in a diſtreſs the landlord ſhall 
not be deemed a treſpaſſer ab initio, is ſtrong alſo to ſhew what 
the common law on this ſubject is. Then in this caſe the 

(a) On a former day Mod moved to alter the verdict according to the evidence, 
and to enter up a verdict on that part which was not juſtifi. d, namely, the expulſion 


in the firſt count; which the Court refuſed for the ſame reaſons which they atter- 
ward: gave in delivering their judgment on the demurrer, e 


(5) 2 Stero, 85. 
U 3 | ſheriff 
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1789. ſheriff was a treſpaſſer ; for though he was juſtified in entering 
- and ſelling, yet he was not in expelling the plaintiff, which make; 


him a treſpaſſer ab iniziy. 

Gibbs contra. As to the ſecond plea of juſtification : it i; 
ſtated that the plaintiff had an intereſt in a term of years, which 
was not then expired; and, whatever intereſt that was, the 
ſheriff wag entitled to take it under the eri facias, In Pal. 
mer's caſe (a) it was held unneceſſary for the ſheriff to ſtate in 
an aſlignment of a term under af Heri facias the intereſt which 
the party had; and that it was ſufficient to ſtate generally that 
he ſold all the interęſt which the party had. And the reaſon 
there given is, “that the ſheriff cannot have preciſe know. 
* ledge of the certainty of the beginning and the certainty of the 
tend of the term.” So in this caſe it was alſo unneceſſary for 
the ſheriff, who juſtified under the eri facias, to ſtate more 
articularly what intereſt the plaintiff had in the term. If he 
pk no intereſt, he might haye taken iſſue on that fact. Then 
it is objected that even if it had been ſtated correctly that the 
plaintiff had ſuch an intereſt as would juſtify the ſheriff in en- 
tering to ſell it, yet that lie could not juſtify expelling the plain. 
tiff and putting the vendee into poſſeſſion without an ejectment. 
But when the nature of an ejectment is conſidered, it will be 
found to give a decifive anſwer to this objection : it ſuppoſe; 
that the leſſor of the plaintiff enters and makes a leaſe, and that 
the defendant enters and cvicts the leſſee. But if the defendant 
does not chooſe to enter, the leſſor of the plaintiff cannot 
compel him; and then the leſſor gains poſſeſſion without an 
ejectment. Now here the aſſignee of the ſheriff had a right of 
entry by the aſſignment made to him, and the plaintiff ſubmit- 
ted to be turned out of poſſeſſion quietly : then ir cannot be ne- 
ceſſary that the aſſignee ſhould ſuppoſe an entry by the defend- 
ant, which has not been made. Wherever a perſon has a right 
of entry, he may gain poſſeſſion peaceably without being ſubject 
to an action for it; though indeed if he enforce that right 
by violence, he may be indicted for a forcible entry; and ſuch 
was the caſe cited from Shower. The very contending that in 
this caſe the ſheriff's aſſignee ſhould have brought an ejectment 
admits an entry; and having entered, he had a right to hold 
afterwards under that entry; and it is ſtated in the plea that he 
did enter peaceably under the bill of ſale. Neither can the de- 
fendant be conſidered as a treſpaſſer ab initio on account of the 


4 4 Rep. * 
(a) 4 Ree 74 expul; 


nn,, - cc — pt 


18 THE TWENTY-NINTH Year of GEORGE III. 


expulſion in the firſt count: for at the trial only one expulſion 


395 
1789. 


was proved, which was juſtified ; for the defendant may apply ——— 


the juſtification to either count. 

Hud in reply. Although it may not be neceſſary to allege 
preciſely what intereſt the plaintiff had, yet the defendant ought 
io have ſhewn ſuch an intereſt as would juſtify the expulſion. 
The caſe cited from Sher is applicable: if the ſheriff can 
jultiſy the expulſion in a civil action, a fertiori would he be 
protected in a criminal proſecution. That caſe ſhews that the 
rendee ſhould have brought an ejectment. For ſuppoſe an exe- 
cution iſſues againſt a leſſee for years, that term may be ſold 
under the fiert facias ; but if it be underleaſed, the tenant can- 
not be expelled ; and even if the undertenant be only a tenang 
at will, ſtill he would be entitled to notice: otherwiſe the 
aſſignee of a ſheriff under a feri facias would have greater privi- 
leges than any other landlord. 

Lord Kenyon, Ch. ].—The firſt queſtion, which has been 
made, is whether it appears on the laſt plea that the plaintiff 
had ſuch an intereſt as enabled the ſheriſl'to ſell it under the fieri 
facias; now upon that I have not the leaſt doubt. It ftates 
that the plainty ra, poſuſed of a certain intereſt in the refidue of 
a term of years, &c. The ſheriff, who had not the title deeds, 
could not exactly define what the precife intereſt was : but he 
ſtates that the plaintiff was in poſieſſion of a certain term; and 
it is irapoſſible to ſuggeſt any poſſeſſion of a certain term that is 
not the ſubject- matter of a ſeizure by the ſheriff under a eri 

cia. In this caſe I may even admit that the. ſheriff had no 
right to deliver poſſeſſion to the aſſignee under the fieri facias x 
under an elegit he certainly could not deliver the land extended: 
but this plea does not ſtate that the ſheriff put the aſſignee into 
poſſeſſion, but only that he aſſigned to Harris, who afterwards 
entered, and peaceably and quietly expelled the plaintiff. It is true 
that perſons having only a right are not to aſſert that right by 
force; if any violence be uſed, it becomes the ſubject of a 
criminal proſecution ; and that is the amount of the caſe cited 
from Shower, which was a proceeding under the ſtatute for a 
torcible entry. But this is not a criminal proſecution z and the 
queſtion is whether a perſon, having a right of poſſeſſion, may 
not peaceably aſſert it, if he do not tranfgreſs the laws of his 
country. I think he may; for a perſon, who has a right of 
entry, may enter peaceably, and being in poſſeſſion may retain 
by and plead that it is his ſoil and freehold. And this will not 
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break in upon any rule of law reſpecting the mode of obtaining 


w—— the poſſeſſion of lands. 


TayYLoOt 
againſt 
Cors. 


Asnnunsr, J Ihe caſe cited by the defendant's counſel ig 
a decifive anſwer to the firſt objection with reſpect to the ſup. 
poſed defect in ſtating the plaintiff's intereft : and it ſhews that 
it is more prudent in the ſheriff to ſtate it generally; becauſy, 
if he attempt to ſtate it particularly and mis-(tate it, his juſ- 
tiſication fails. Then the ouly queſtion is, whether it ap, 
pears by the pleadings that the ſheriff has done more thay 
he was juſtified in doing : I think that by law he had a right 
to do that which it is (tated he has done. For, the plaintif 
having ſuch an intereſt as was the object of the execution, the 
ſheriff entered and fold it to Harris, «vhs entered and peaceably 
expelled the plaintiff, Therefore the ſheriff has done nothing but 
what he was flrictly authoriſed in doing; and Harris only has 
been guilty of the expulſion. But even ſuppoſing that the de- 
fendant were anſwerable for the act of Harris, I think lie might 
juſtiſy it; ſor no perſon, who has a right of entry into lands, 


can be conſidered as a treſpaſſer for aſſerting that right, unleſs it 


be attended with ſuch acts of violence, as will ſubject him to a 
criminal proſecution, The common plea of /iberum tenementum 
proves it, 

Bur L xx, J.—From what has been agreed on both ſides on 
what paſſed at the trial, nothing can be clearer than what is 
the juſtice and law of this cafe, And notwithſtanding the 
form in which the verdict was taken, it is plain that it cannot 
remain as it is at preſent: for it is taken generally; and it is 
admitted that only one act of treſpaſs was proved. I am not ſa- 
tisfied that the jury could have found a verdict for any expulſion 
at all; for if Harris had acted illegally, that could not affect 
the ſheriff, who, when he had ſold the term, was fundus officio, 
And even ſuppoling the expulſion to have been by the ſheriff, 
yet, there being but one act of expulſion proved, the plaintiff 
could not be entitl:d to a verdict on both counts, becauſe each 
imports to be a ditferent treſpaſs ; and the plea of not guilty 
goes to the whole declaration. "Therefore the verdict ſhould 
have been thus; guilty of breaking and entering, Cc. in the 
manner ſtated in the firſt count; and not guilty as to the ſecond, 
The caſe on this record would then ſtand thus : there are two 
counts, and only one act of trefpaſs was proved; the firſt 
ſpecial plea juſtifies one treſpaſs; and if two had been committed, 
the defendant might have 7pplicd that juſtification to peur 2 

EY pleaſed; 
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pleaſed : but here only one treſpaſs was proved, which the 
defendant has juſtified, as the treſpaſs mentioned in the firſt 
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count. To that plea there is a demurrer: then conſider whether Tavyzox 


that plea covers the whole count; I am of opinion it does. 
The firſt count is for breaking, entering, and expelling ; the 
plea only juſtifies the breaking and entering, fliewing a good 
cauſe for it: and that is a full anſwer to the firſt count; for the 
brraling and entering are the gift of the action, and the expul- 
ſon is only matter of aggravation, If the plaintiff had wiſhed 
to take advantage of the expulſion, he ſhould have ſhewn the 
ſpecial matter in a new aſſignment ; for according to the Six 
Carpenters* caſe, he ſhould ſhew in reply that which makes the 
party a treſpaſſer ab initio, There is a caſe in Ventris (a), 
where, to an action for a voluntary eſcape, the deſendaut pleaded 
that de took the priſoner on ſreſh purſuit, without traverſing the 
yoluntary eſcape ; and on demurrer it was adjudged ſufficient ; 
for the Court ſaid “ it was out of time to ſet it forth in the de- 
« chration : it ſhould have come in the replication. It is (as 
« Twiſden /ſtice ſaid) like leaping before you come to the tile.” 
The ſame principle is alſo laid down in Jn (5), and in a caſe 
of Fiſherword v. Cannen, Hil. 5 Geo. 3. C. B. where the de- 
fendant in treſpaſs, for taking and carrying away the plaintiff's 
halter and converting the ſame to his own uſe, pleaded the ge- 
neral iſſue, and juſtified under a preſcriptive right to diſtrain 
for toll, which was found for the defendant ; but on the general 
iſue the plaintiff had a verdict. A motion was afterwards 
made to enter up judgment for the plaintiff, notwithſtanding the 
defendant had proved his juſtification, becauſe it did not cover 
the whole treſpaſs, namely, the converſion. But the Court held, 
that as the defendant's plea had fully anſwered the gift of 
the action, which was the 7aking, the conver/;on thereof being 
only aggravation, it became neceſſary for the plaintiff to reply 
that the defendant afterwards converted, . and thereby be- 
came a treſpaſſer ab initio. So here the defendant having juſti- 
hed the breaking and entering, which are the gi of the action, 
if the plaintiff had intended to take advantage of the expulſion, 
which was merely matter of aggravation, he ought to havenew 
aligned it. If then the firſt count be fully anſwered by the firſt 
plea, and that be good in point of law, there muſt be judgment 
for the defendant. As to the objection that the plea does not 
ſtate what intereſt the plaintiff had; what has been obſerved 


e) Sir R. Bess caſe, 1 Ventr. 311. 217. (5) 3 iſ. 20. b 
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1789. by my Lord is deciſive, namely, that it is ſtated that the plain. 
tiff was in poſſeſſion of a certain intereſt in a term, &c, Ile 
_ caſe cited ſhews that in a deed of aſſignment the ſheriff need not 
orz. ſpecify the particular intereſt; which the party had; then if he 
can convey a title in general words, it is equally ſufficient to 
juſtify in the ſame general words in an action of treſpaſs, With 
regard to the laſt plea, I think it is bad on this ground; it he. 
gins with juſtifying the expulſion, and yet does not admit it, 
And it is a rule in pleading that the party juſtifying muſt ſhew 
and admit the fact; but here the laſt plea does not admit that 
the defendant ever expelled the plaintiff at all. The plea ſtates 
that the defendant entered and ſold to Harris, who aſterwards 
entered and quietly expelled, which does not aſfect the ſheriff. 
On the other point, namely, in what caſes the ſheriff would be 
juſtified in expelling the party under a fiert factas, I give no 
opinion : but it ſeems to me that, where there is a tenant in poſ- 
ſeſſion and the execution is againſt the landlord, whoſe term is to 
be ſold, the tenant cannot be turned out of poſſeſſion: but that 
is very different from the preſent cafe, where the debtor him. 
ſelf is in poſſeſſion. In ſuch caſe I incline to think that the 
ſheriff may turn him out of poſſeſſion. However I give no opi- 
nion of that at preſent, becaule it is not neceſſary to the deciſion 

of this caſe. 

GRosE, J.—lI agree that the breaking and entering were the 
giſt of the action, and that the expulſion was only matter of ag- 
gravation ; and that, if the plaintiff had wiſhed to take advantage 
of it, he ſhould have ſhewn it in a new aſſignment. 

A verdict was then entered of Guilty on the firſt count, and 
Not Guilty on the ſecond ; and judgment for the defendant on 
the demurrer to the firſt ſpecial plea ; and for the plaintiff on the 
ſecond ; ſo that eventually the plaintiff took nothing by his writ. 


£1 FA . 
777 25 RumMBALL againſt MuRRray and another. 
U 5 : 
If the confi Rule had been obtained to ſhew cauſe why the judgment 


deration of . ' 
* entered on a bond and warrant of attorney, given to ſecure 


be in notes, an annuity, ſhould not be ſet aſide, and the bond and warrant of 
they mu e . 
forth in attorney delivered up to be cancelled, becauſe the conſidera- 


tc . %- tion was {tated in the memorial (a) to be in money, whereas it 
44s 1 


(a) 17 Ces. 3. c. 26. , 2. 
25 
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was in notes, the one a banker's check, the other a promiſſory 1739. 


note. — 

Erſtine now ſhewed cauſe againſt the rule, and contended that 1 
wtes when paid were by the ſtatute put on the ſame footing with Myzaar. 
mney, and conſidered as ſuch. Here every part of the conſidera- 
tion was really advanced ; for the notes were paid when due and 
2 diſcount allowed on them. If notes when paid are not to be 
conſidered as money, the 4th ſection of the Annuity Act would 
be altogether abſurd ; for though the preceding clauſe ſays that 
the conſideration ſhall be in money only, yet the fourth enacts 
that if any part of it be in notes, (which ſuppoſes that it may be 
ſo,) which ſhall not be paid when due, all proceedings to recover 
the annuity ſhall be ſtayed. If then part of the conſideration 
may be in notes, provided they are paid when due, and the ſta- 
tute puts them both on the ſame footing, it is unneceſſary to 
make any diſtinction between them in the memorial. 

Mingay, in ſupport of the rule, did not impeach the conſider- 
ation, becauſe it was paid in notes, but ſaid that it, had been 
already determined that it is neceſſary to ſtate the notes in the 
memorial, in order that the Court may ſee that the full conſi- 
deration has been really paid. Otherwiſe ſome of the notes 
may be payable at a future day, and no allowance made, which 
would reduce the ſuppoſed conſideration. The objection is that 
the memorial does not truly deſcribe the conſideration, as the act 
directs: and if this were held ſufficient, the act of —— 
may be eaſily evaded. 

Lord Kexvyon, Ch. J.—As the Annuity Act is an tem 
remedial law, the Court ought to give effect to every word of it 
in order to meet the miſchiefs intended to be remedied. And 
by giving effect to every word, the argument, which has been 
urged againſt the rule, is anſwered. The act directs that in the 
memorial the conſideration or conſiderations ſhall be inſerted; 
Now I do not know what meaning the latter word can have 
unleſs every thing which forms any part of the conſideration 
was to be particularly ſpecified. I agree with the-conſtruCtion 
put at the bar that money is mentioned in the act as con- 
tradiſtinguiſhed from goods, and ſo far notes when paid are 
money within the meaning of the act: but ſtill the dates, 
and other particulars, of thoſe notes ſhould be ſet out; other- 
wiſe the Court cannot ſee whether a full conſideration for the 
zunuity was or was not given; for if they were payable at a diſ- 
tant 
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tant time and no allowance made, the true conſideration would 
not appear on the memorial. 

ASHHURST, ].—Of the ſame opinion. 

BUuLLEtR, J.—I think this point has been already determined. 
And I think the queſtion aroſe ſoon after the paſſing of the An. 
nuity Act; in deciding which the Court had regard to the cafe; 
which had arifen before the act on motions to ſet aſide judg. 
ments on bonds and warrants of attorney to ſecure annuities, on 
account of ufurious conſiderations. They were frequently prant- 
ed in conſideration of notes payable at a diſtant day, which were 
taken as ready money, and therefore it was a ſpecies of uſury; and 
in fuch caſes the Court ſet the annuities aſide. Upon that ac 
it has been held that the whole confideration muſt be ſet out in 
the memorial; and if any part of it couſiſt in notes, they mult 
be accurately fet forth. It ſhould appear that thoſe identical 
notes were given for the annuity ; becauſe, in caſe they are nat 
Paid, the grantor will be entitled to ſet aſide the annuity under 
another clauſe of the act, and it would by that means be aſcer- 
tained that thoſe were the notes given for the annuity; and if 
they are not ſet out, the burden of proof, that they were the con- 
fideration of the annuity, would be thrown on the grantor, which 
in many caſes might be difficult, 


Gxrost, J.—Of the ſame opinion. 
Rule abſolyte. 


— — CCI no ——o————_— 


The Kixe againſt Mokx rock. 


HIS was a rule calling on the defendant to ſhew cauſe 
why an information in nature of a % warrant ſhould 

not be filed againſt him for exerciling the office of mayor of 
Cambridge in 1778. The objeCtion to his election was that he 
was propoſed and elected on the ſame day, contrary to a bye-law 
made in 1766; which requires that the mayor ſhould be clected 
on a day ſubſequent to that on which he is propoſed. In an- 
ſwer it was ſaid that the relator was party to an agreement made 
by the corporation not to enforce that bye-law, and that, if the 
franchiſe of any perſon ſhould be impeached in conſequence of 
it, he ſhould be defended at the public expence. But in ſup- 
port of the application it was obſerved that the relator was not 
informed of the eg ect of the bye-law at the time of making 
the agreement, he was then only appriſed of the fact of its hav- 
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ing paſſed: but it has ſince (a) been determined to be valid and 1789. 
binding. And K. v. Bond (b) was cited, where the relator's title 
depended on the ſame queſtion as the defendant's, and where the 


- | 

party had been elected in 1776; whereas here the election im- Nicer. I 
ched was two years ſubſequent to it. : 1 
Lord Kr NTOx, Ch. J. It is abſolutely neceſſary in this cafe F 
o expreſs preciſely the ground on which the opinion of the 4 
Court is formed. We do not determine this on the ground of 1 
the length of time which was elapſed ſince the defendant's b 
election, but wholly on the agreement, which diftinguithcs this 4 
caſe from that of R. v. Bend. And on that ground ſolely, 4 
namely, that the party, who is now attempting to impeach the 4 
defendant's title, concurred in an ack by which ſome of the 4 


corporation agreed not to ſupport the bye-law in 1766. For 


which reaſon I think the Court ought to expreſs their diſappro- 
bation of the application by diſcharging the rule of coſts. 
Per Curiam, Rule diſcharged (e) with coſts, 
Lato, in ſupport of the rule. 
Le Blanc, Serjt. againſt it, 


(4) Ante, Newlirg v. Francis, 189. * Ante, 2 vol. 767. 


(c) Vid: R. v. Sach, arte, 1 vol. 4. 


Gakrx againſt HEARNE. 


HIS was an action on a bill of exchange againſt the de- 
fendant as acceptor; and the declaration ſtated in the 
vival form that he did accept, Wc. The defendant ſuffered 
judgment to go by default in Hilary 1787 and, at the execution 
of the writ of inquiry in the laſt vacation, the bill of exchange 
was produced, but it did not appear to have been accepted ; and 
no other evidence was produced. The jury having given a ver. 
dict to the amount of the bill, a rule was obtained at the begin- 
ning of the term to ſhew cauſe why the judgment, and the wriz 
of inquiry executed thereon, ſhould not be ſet aſide ; the former 
on an aſſidavit of merits, namely, that in fact the deſendant had 
not accepted, and on the ground of negligence in the defend- 
ant's attorney; the latter, for inſufficient proof. 

Tr:wer now ſhewed cauſe; and ſaid, as to the firſt ground, 
that it was a rule that the party, who applies to ſet aſide a judg- 
ment, muſt apply in the firſt inſtance ; whereas this application 
1s made at the diſtance of two years. Ard in anſwer to the 
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ſecond ; ſuffering judgment to go by default is an admiſſion of 
acceptance, and the mere production of the bill to the jury was 
ſullicient. 

Dauncey, in ſupport of the rule. As to the ſirſt; the ap- 
plication was made in the firſt inſtance, becauſe the writ of in. 
quiry was only executed in the laſt vacation. And as to the 
ſecond ; the bare production of the bill is not ſufficient. There 
are ſeveral caſes collected in a note on Theluſſon v. Fletcher (a); 
in all which it was held that the bill mult be produced to the 
jury. Then if it be neceſſary to produce the bill, it is equally 
neceſſary to prove it. The deſendant, by ſuffering judgment to 
go by default, does not admit the whole cauſe of action contained 
in the declaration; he only admits that he is liable ſor ſome. 
thing, the amount of which the plaintiff muſt prove. Otherwiſe, 
if there were a general count for money paid to a greater amount 
than the bill of exchange, it might equally be ſaid to be an ad- 
miſſion of that ſum. But even if the ſuffering judgment by 
default be an admiſſion of the defendant's hand-writing, {till i 
thould appear that the bill produced to the jury is the ſame as 
that which is declared on, Whereas there was a material vari- 
ance in this caſe ; for the bill produced before the jury had no 
acceptance, nor was that defect ſupplicd by any other evidence, 

Lord Kenyon, Ch. J.—ſaid, as to the firſt ground, that the 
defendant ſhould have applied ſooner to ſet aſide the judgment, 
And, with reſpect to the other objection, that the bill produced 
did not correſpond with that declared on, he obſerved that it 
might have been accepted, though not in writing; and that, by 
ſuftering judgment to go by default, the defendant had admitted 
the cauſe of action to the amount of the bill, 

Bur its, J. M lien a defendant ſuffers judgment to go by de- 
fault, ke admits the cauſe of action. And thus far an action on 


a a bill of exchange, and an action for money had and received, are 


alike : but beyond that there is no ſimilarity. For, in the latter, 
the defendant only admits ſomething to be due; and, as the de- 
mand is uncertain, the plaintiſf muſt prove the debt before the 
jury. But, in the. former, as the hill of exchange is ſet out on 
the record, the defendant, by ſuffering judgment to go by default, 
admits that he is liable to the amount of it: here then the de- 


fendant has admitted that he did accept the particular bill of ex- 


change ſet out in the declaration; and the only reaſon for pro- 


(a) Dougl. 302. n. 2. 4 
5 ducing 
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lucing it to the jury on executing the writ of inquiry, is to ſee 
whether or not any part of it has been paid (a). 
| Rule diſcharged. 


(a) Vid. Bevis v. Lindſey, 2 Str. 1149. H. Blac. R. 252. 


—— . —— 
The Corporation of BAR xSTABLE againff LATHEY. 


HIS was an action brought by the corporation of Barn/lable 
* againſt the defendant for certain tolls; in which the de- 
ſendant now moved to inſpect all public deeds, records, charters, 
and writings, belonging to the corporation, in their cultody. 
Reste, Serjt. ſhewed cauſe in the firſt inſtance, and contended 
that at all events the rule could not be made abſolute to the full 
extent of it, even if the Court would grant any rule for inſpec- 
tion, This is not an application by a perſon who is a member 
of the corporation, but by a perfect ſtranger; and the nature 
of the queſtion itſelf does not affect the conſtitution of the cor- 
poration, but is a dry queſtion of right; and therefore the ſame 
rule ought to prevail in this caſe as if the queſtion had ariſen 
between two individuals. The only ground on which this 
Court has ever granted applications of this ſort is, becauſe 
the Court of Equity would have granted them of courſe: but 
that Court never gives effect to ſuch applications unleſs the 
deſendant lays before them ſome ground of concealment or 
fraud by the corporation; and even then they would not grant 
au indiſcriminate inſpection, but it would be confined to thoſe 
parts which were material to the queſtion. There are caſes 
which import that in a caſe like the preſent the Court would 
not grant any rule at all. In Cox v. Copping (a), which was an 
action by the impropriator of tithes againſt the pariſhioners, the 
Court would not permit the plaintiff to inſpect the pariſh books, 
becauſe he claimed in a diſtinct intereſt from theirs; ſaying that 
it was not rea ſonable that the books ſhould be produced which 
would ſhew the defendant's evidence. And they ſaid it was 
tot like the caſes of applications by corporators or copyholders, 
Who had an intereſt in the reſpective books of the corporation or 
manor, Rex v. Bridgman (b) is to the ſame effect, where the 
matter in diſpute between the corporation and the individual is 
of a private nature. In Crew, g. f. v. Saunders (e), the Court 


0 5 Med. 395. and 1 Ld. Rm. 337. (e) 2 Stra. 1004. 
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1789. ſaid that the inſpection of court- rolls was the origin of motion 
of this ſort, but then it was confined to the caſes of perſons in- 
* tereſted. And in 2 Stra. 1223, the Court conſidered that only 


Bannara- members of the corporation had a right to inſpect the books, and 
RLE 
agzinft that not generally, but only thoſe which were neceſſaty. 

run. [awrence, Serjt, in ſupport of the rule, admitted that the 
rule was drawn in terms too large, but contended that it might 
be granted as to ſuch deeds, Sc. as reſpected the qugſtian of tell, 
As this action is brought by the corporation, it will be ſufficient 
for them to prove a ſhort uſage for a few years back, to take 
toll; the right to which the defendant has no means of dif. 
proving, except by the inſpection prayed for, from whence # 
may appear either that there is no ſoundation for the claim, ot 
that the corporation is not entitled to receive ſo much, No if 
they are in poſſeſſion of papers which negative their claim, the 
ſuppreſſion of them is a fraud on the defendant, on which 
ground it is admitted that equity woufd grant the relief ſought 
for. And this is not like a diſpute of right between two in- 
dividuals, becauſe from the very nature of the thing all the 
evidence reſpecting this right, if it exiſt, muſt be in the hands 
of the corporation. In the cafe of the Mayor of Lynn v. 
Denton (a), the Court granted an application for inſpection of 
the corporation-books, made by a perſon who was not a freeman, 
upon an occaſion ſimilar to the preſent. And they faid the 
rule was ſo clearly eſtabliſhed that they would not permit the 
counſel to diſcuſs it. A like rule was made in the cafe of 
Tones v. Britherton, Enfter 1771, where the corporation of 
Glouceſter had ſeized cattle for toll; and a ſimilar one from Bi- 
tol, in the caſe of Lewis v. Sir John Durbin, mayor of that cor- 
poration, It appears from 2 Ve. 620. that, in a caſe like the 
preſent, the Court of Chancery would grant inſpection; and 
ſince Lord Hardwicke's time, the Courts of Law have adopted 
the ſame rule, ſaying that they would grant an inſpection in all 
caſes where a Court of Equity would. 

The Court doubted how any ruſe of this ſort could be ſerved 
upon the corporation, as ſuch, which were the terms of the pre- 
ſent rule; but they aſked the defendant's counſel whether he 
would be content to take a rule upon the forun- cler to give on 
oath an inſpection of all ſuch parts of the deeds, Cc. as re- 
ſpected the queſtion of toll; to which the defendant's counſel 
aſſenting, a rule was granted abſolute in the firſt inſtance (6). | 
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But a ſe days afterwards Roste, Serjt. objected that the town= 1789. 
clerk ought not to be obliged to give the required inſpection 
on cath, ſince not even the Court of Chancery would have com- A 
pelled that, becauſe the application was againſt the corporation BanwsTa- 
itſelf. And that at all events his reaſonable expences for attend» 1g 
ance and trouble ought to be defrayed ; the latter of which the TrMAr. 
Court aſſented to immediately; but, as to the oath required, they 
{aid they had endeavoured to frame their rule as nearly as poſſi- 
ble to what the Court of Chencery would have done under the 
{ke circumſtances. Now that Court would have required the 
ſeveral individuals of the corporation who had any knowledge of 
the ſubject to make anſwer on oath. Therefore that part of the 
rule remained as before (a). 

(a) A ſimilar motion was made in this cauſe on the laſt day of the laſt term, but 
the Court, wiſhing, as the grounds of the deciſion in the Mayor, &c. of Lynn v. Den- 
ion were doubted, to take time to conſider of it, in order that the rule might be cer- 
in in future; but the plaintiffs having given notice of trial for the Spring Aſſizes, 
which would happen before the reſult of the Court's conferrence could be known, 


no rule was then made; and afterwards the notice of trial was countermanded, 
Vide R. v. Babb, pa 579. 


— — — —kñ—(ͤqůvu 
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ON? motion to ſet afide the interlocutory judgment in this 1fdefend- 


cauſe for irregularity, it appeared that the defendant being — 


under an order to plead iſſuably had pleaded ſeveral pleas, all of der to plead - 


which were iſſuable, except one, on which the plaintiff ſigned — 2 
judgment as for want of a plea. This ral pleas one 


. . of which is 
Shepherd contended was irregular, becauſe that one plea, which no: iffuable, 


was not iſſuable, might be conſidered as a nullity, and the others — 
were a ſuſſicient compliance with the order. judgment 


Palmer, contra, inſiſted that the one plea, which was pleaded 9 — 


in diſobedience to the order, vitiated all the others. And that though the 

it had been repeatedly determined in ſuch caſes that the plaintiff —— 

might gn judgment as for want of a plea, And pleas. 
The Court, being of this opinion, 


Diſcharged the rule; 
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1789. 
— — — 
Saturdey EEMA N againſt NokRISs. 
May 274 Fr 8 1 
e —_ ANLEY moved to change the venue in this cauſe, which 
1 was for a libel contained in a letter written in one place 


„il change and ſent to another, both in the ſame county. And he obſerved 
the venue 


into acoun- that this did not fall within the reaſon why the Court had re. 
ty in WIS) fuſed to change the venue in caſes where the libel was publiſhed 


it was both 
be * in a provincial newſpaper (a), becauſe it was circulated in ſry. 
iſhed, . p . . 
FE ral counties, or in a letter written in oe county and ſent into 
another (5); for here the whole publication was conſined to one 
county, in which alone the cauſe of action aroſe. 
The Court, after a little conſideration, 
Granted the rule (c. 
(a) Vide Pinkneyv. Ci!lins, ante, 1 vol. 571. 
(6) Vide Clifjold v. Cl ed, ante, x vol. 647. (c) Poſt, Metcalfe v. Markham, 652, 
274274 Cares, qui tam, againſt WINTER, 


It is rot ne- T Hls was an action to recover a penalty on the poſt horſe 


TLY 1 - 
—— ay act (a); and the declaration alleged that the defendant was 


tions to give licenſed (5) by the act to let horſes to hire. At the trial before 


notice to the 


difencans Gould, J. at the laſt Maidſſone aſſizes, the plaintiff proved a notice 


— 2 to the defendant's attorney to produce the licence: but the defend- 


papers, Cc. ant's counſel objected that, as this was a popular action, it muſt 


ti o . . . . . . 
= to be conſidered as a criminal proſecution, in which caſes it is ne- 
arent or 


ain is celiary to give notice to the defendant himſelf to produce papers, 


BCE e, And the learned Judge, being of this opinion, nonſuitcd 


the plaintiff, 

Erſkine, on a former day, obtained a rule to ſhew cauſe why 
the nonſuit ſhould not be ſet aſide, and a new trial granted; 
which 

The Curt on this day made abſolute (without hearing any ar- 
gument) on the authority of The Attorney General v. Le Mer- 
#hant (c), in which this very point was expreſsly decided. 

Rule abſolute. 


(4) 25 Gets 3. c. 51. (6) Sc. 4. 


(c) Ante, 2 vol. 203, *. 


THE END OF EASTER TERM. 


. 
ARGUED and DETERMINED 


IN THE 


Court of KING's BENCH, 


IN 


Trinity Term, 


1789, 


In the Twenty-ninth Year of the Reign of GroROx III. 


HaRRIS againſt MANTLE. 


HIS was an action of covenant; and the breach aſſigned was 
T « that the defendant had not ſince the ſaid 25th of March 


« uſed the demiſed premiſes, or any part thereof, in a good and 
© huſbandlike manner, but on the contrary thereof had com mitted, 
permitted, and ſuffered to be made, done, and committed in and 
« upon the ſaid demiſed premiſes. great waſte, ſpoil, and de- 
« ſtruction.” The defendant pleaded “ that he had not com- 
© mitted, c. any walte, ſpoil, or deſtruction, upon the ſaid ou 
« miſes, but uſed the ſame in a good and huſbandlike. manner, 
&c. on which iſſue was taken. At the trial at the laſt Vor- 
cler aſſizes before Heath, J. evidence was offered to ſhew that 
the defendant had not managed the farm in au huſbandlike man- 
ner; ſor that he had not ſown any clover or turnips on a certain 
proportion of the farm, according to the courſe of huſbandry in 
that country: but the learned Judge, being of opinion that as the 
leaſe was not expired this was not {pail or deſtruction, and that 
upon this iſſue it was not competent to the plaintiff to prove that 
the farm was uſed in an unhuſbandlike manner, non-ſuited the 
plaintiff, 

Caldecott in the laſt term obtained a rule to ſhew cauſe why the 
non-ſuit ſhould not be ſet aſide, and a new trial granted; but on 
this day, without heariug any argument, 

K 2 BuLLER, 


Friday, 
Fa. 
Ifthe breach 
of a cove. 
nant he aſ- 
figned thus; 
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1789. Butte, J.—ſaid, that although, on the former words of the 
breach, the evidence would have been admiſſible, yet as the plain. 
— tiff had in the ſubſequent part of it narrowed it to 209/fe, ſpoil, 
Mariie. ond deſtruction, it was not competent to him to give evidence of 
any other particulars which did not come within the meaning of 

thoſe words. 

And the reſt of the Court being of that opinion, 
The rule was difcharged (3), 
(% Vd. Fele, v. Piat, pet. 4 vol. 617. 


* * 4 


Sine dre BELL £0447} Harwood. 
ue 1 zth. | 


In covenant OVENANT for rent on an indenture of demiſe of fle 
nr La Field dated 14th 4: 1788 from the plaintiff to the 


ron 1 leaſe Ste q 
ty o 3. defendant from the 5th 1 inſtant for a year. Plea, that Vi. 


a liam Moore, Clerk, ſtipeuctiury curate of Grindall, was ſeiſed in ſee 
wirther , in right of his church of an undivided moiety of the cloſe, ane 


1 [ (whoſe title «51 2 . a 
N = both admit- that, beſore the demiſe to the defendant, he demiſed that moiety 


of aa to Robinſon from the 5th April 1788 for a year, and fo from yea; 
5 to 7 onto to year: the like, a3 to the other moiety, by Francis Lundy, clerk, 
4 wee wag C. is ſtipendiary curate of Bridliug n; by virtue of which demiſes 
; g | wine % Robiſon beſore the demife of the defendant, entered, and ha: 
x prove the ſince kept the poſſeſſion. I hie replication admitted the ſeiſim in ſee, 
MN rs 5 but {tated that, before thoſe demiſes W. Moore and F. Lundy de- 
4 ver4i& can- miſed their refpective moieties to the plaintiff, both which demiſes 


1 rot he given 5 2 | 
| in evidence Were continuing when the rent accrued ; on which iflues were 


1 — taken. On the trial at the laſt Jerk aſſizes ſtrong evidence was 
„ which may given by the plaintiff to ſhew that the prior demiſe was to him; to 


aAlterwardes 


Lf be brought diſprove which the defendant propofed to call Landy? but on an 
4 — hag objection taken to his competency on the ground of intereſt, he 
2 was rejected by WV ilſon, J. and the plaintiff obtained a verdict. 
| A rule was obtained in the laſt term to ſhew cauſe why a new 
| trial ſhould not be granted, ſor the purpoſe of letting in Lundy's 
4 teſtimony, on au aflidavit which ſtated that he was called to prov? 
| 
| 


the demiſe of Moore's moiety as well as his own; againſt which 

Law and Chambre now ſhewed cauſe, (obſerving that when 
the witneſs was offered at the trial nothing was ſaid reſpeQ- 
ing his being called to prove the demiſe of Moore's moicty,) and 
contending that as to his own moicty he was intereſted in the 
event of the ſuit, and that the verdict in this cauſe might be given 
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in evidence in a ſubſequent action to be brought by him; for, 
if he were to bring an action againſt the preſent plaintiff ſor 
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$ndering his title, this record would be good evidence of that 
fact. It would be no men to the admiſſion of this evidence 
in ſuch an action that this is a record ier alice; becauſe it was 
ruled by Holt, Ch. J. (a] that where a verdict * been given in 
an action by a carrier for goods delivered to him to be carried, it 
iz good evidence in an action by the owner againſt the carrier for 
* ſame goods. If an ejectment had been brought by Robinſon 
againſt the preſent plaintif, Lundy would clearly not have been 
2 competent witneſs, becauſe the verdict in that action might 
have changed the poſieſſon. 

Cockell, Serjt. and Halropd, in ſupport of the rule, ſaid that 
even in the caſe of an ejectment it might have been a doubt 
whether Lundy was got a good witneſs, becauſe all the parties 
claimed under him, and therefore the poſſeſſion of either 
of them would have been his poſſe ſſon; which was held to be a 
ſuſicient anſwer to an objection of chis ſort in the caſe of 
Fox v. Swann (I). And in K. v. The Inhabitants of Mood- 
lands (c) a landlord was held a competent witneſs to prove the 
terms of his own letting. Bat even ſuppoſing that Lundy would 
not have been a good witneſs in an ejectment, yet i that is different 
from the preſent caſe, becauſe this verdiQ cannot operate ſo as to 
change the policſKon from one to another. Beſides (as it appears 
from an affidavit now filed) Lundy was called not only to prove 
the letting of his own moiety, but the demiſe of Moore's as his 
agent, to prove which ke was clearly a competent witneſs. 

A*HHuRST, J. (4).—If the witneſs had been called to prove 
the demiſe of Moore's moiety, to be ſure no objection could have 
been made to his admiſßbility. But even if he were alſo called to 
prove his own demiſe, it does not occur to me that he was in- 
competent for that purpoſe, for it does not appear that he had 
any intereſt in it: and it ſeems to be a matter of indiſſerence to 
bim whether he had one perſon or the other for his tenant, This 
verdi& could not be given in evidence iu any {ſuture action to be 
brought either by or againſt this witneſs, becauſe it would be a 
record between other parties. "Therefore J think he was a 
competent witneſs, and ought to have been received. 

BULLER, J.—I am very lath to grant a new trial in this caſe ; 
becauſe, if I had tried the cauſe I ſhould not have been inclined 
to give much credit to Lundy's teſtimony after hearing the 


() Bull. N. P. 243. (“) y. 482. (c) Ante, a vol. 263. n. (a). 
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1789. evidence which was given on behalf of the plaintiff; for at at 
m—— cyents he came with a very bad grace. Therefore it is with 


b relutance that I conſent to grant a new trial; but 1 think 
again ft f 7 ; 
Haxwoov. we are bound by law to do ſo. The witneſs evidently wiſhed 


to prefer one tenant to another; which inclination goes ſtrongly 
to his credit: but it does not to his competency, becauſe this ver. 
dict could not be given in evidence in any action to be brought 
by or againſt him, With reſpect to the caſe cited from Style, 
I think the queſtion there made muſt depend on circumſtances; 
for if the terms had been granted without reſerving rent, the 
landlord would have no intereſt in preferring one tenant to ano- 
ther: but if two perſons are contending for the poſleſſion, who 
are to pay rent in different rights, there the landlord could not be 
admitted a witneſs in the ejectment. Here therefore if an cject. 
ment had been brought by Robinſon againſt the preſent plaintif, 
I agree that Lundy could not have been examined as a witneſs to 
prove the demiſe. But I am of opinion that in this action he waz 
a competent witneſs, and ought to have been received. 
 Grost, J.—Of the ſame opinion. 
Rule abſolute, 


— ͤDU—⏑ [d 


Mond ns 
Je 15th, The KING againſi Jonn NewLiNG. 


The Court \ N information in the nature of que warrants was moved 
oe — for againſt the defendant in the courſe of laſt Term to 


— inte _ ſhew by what authority he claimed to be mayor of the borough 
10n in c 


nature ofa Of Cambridge from Michaelmas 1776 to Michaelmas 1777. This 


Zee was grounded on the affidavit of Stanner, a common councilman 


years 2 of the borough; in which he ſtated that by the conſtitution of 
— the borough the mayor elected ſhould be ſworn in on Michadl- 


tions made 3 . ut 
1 day before the mayor for the preceding year, or his deputy 


time may be lawfully appointed. That though the defendant was legally 


—— elected on 6th Arvgy/? 1976, neither I/eales the then mayor, nor 


—_— any deputy by him lawfully appointed, was preſent at ſuch mect- 
ances. Ihe. _ | 
court would ing; but on the contrary he was ſworn in before M hittered, one 


not let the Eq 
adn Of the aldermen of the ſaid borough, who was not as the deponent 


80 —— 7 believed the deputy mayor of Wales at the time of ſuch ſwearing 
ONE WNno nd a 0 

ſerved the into oilice. The rule was made abſolute in the ſame term, no 
office 01 

ma or 12 years beſore, when the rule to ſhew cauſe was obtained upon an affidavit that the relator 
did not behewe he had been duly ſworn in, and the rule w-s oppoſcd by an affidavit, which did nct 
cxpreſsly allege that he had been duly ſworn, but ſtate d that he appeared by the corporation Looks to bave 


been [worn in. 
128 cauſ 
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cauſe being ſhewn. But a few days afterwards an application was 
made on behalf of certain of the corporators, who claimed de- 
fixative titles under Newling, to open the rule again, that they 
might be permitted to ſhew cauſe againſt the information, un- 
dertaking, in caſe it ſhould be granted, to appear and defend for 
Newling, and to indemnify him from any expence. Their affi- 
davit ſtated that it appeared in the books of the corporation that 
on Michaelmas-day 1776 the defendant took the oath of mayor 
in common-hall before Whittered, who in the ſaid entry is called 
deputy mayor, and who was ſenior alderman of the ſaid borough. 
That it alſo appeared by the books of the corporation that the 
defendant on 16th Augy/t 1777, t 2ing a grand common day, 
took again in common-hall the oath of mayor before Weales, 
fnce deceaſed, the mayor immediately preceding, Weales not ap- 
pearing to have been preſent in common-hall on Michaelmas- 
diy 1776 when the defendant took the oath of office. I hat the 
delendant preſided at the ſubſequent election of mayor. They 
alſo ſtated their reaſons for ſuppoſing that the defendant would 
not make an effectual defence, by which their derivative titles 
would be affected. 

BuLLER, J.—on that occaſion alluding to the length of time 
which had elapſed, which he threw out for future conſideration 
when the caſe ſhould come on again, cited the two following 
cales from M55. notes. 

« The King v. Pike and Prideaux, Trin. 10 Geo, 1. (a). The 
defendants had been in quiet poſſeſſion of the offices of capital 
burgeſies for 14 years; and upon a motion for an information 
in nature of a quo warrants againſt them, per tctam Curiam 
it was denied: and they held this long quiet -pofleſhon ſuch an 
evidence of the right that they would not bring it into a diſ- 
pute. Wearg, Solicitor General, made the motion, and cited 
the caſe of The King againſt Johns; and ſaid that an information 
was granted in that caſe againſt */cþns aſter 20 years poſſeſſion. 
But, per Curiam, the reaſon of granting the information in that 
cale was becauſe it appeared that Johns had continued and ſup- 
ported his poſſeſhon ſo long by fraud and tricks; but this is 
otherwiſe : here hath been a quiet poſſeſſion for 14 years, and 
act diſputed till very lately.” 

* The King v. The Mayor of Helleſlone, Hil. 12 Geo. 1. The 
deſendant was elected alderman 8 years ago, and an entry was 
made in the books of the corporation that he had taken the 


(a) Vide ante, 1 vol. 4. th 


X 4 oaths 


311 
1789. 
The King 


againſt 
NEWIINd. 


-. -—— a em 
_ I * 
* FEI == _-— 
4 . 


| 1 
þ i of 
n 7 
mo L 
_ 
* = 
-7- 18 


313 


CASES IN TRINITY TERM 


1789. oaths of allegiance and ſupremacy upon his election. But upon 


an affidavit of the town-clerk who then officiated, that in fact he 


3 "x had never taken ſuch oaths, an information was moved for 
Nauf IN. againſt him in nature of a que warranto. But this not being a 


recent complaint, the Court refuſed to do any thing in it.” 

Le Blanc, Serjt. ſhewed cauſe on this day againſt tlſe enlarged 
rule for the information : but after he had ſtated that part of the 
aſſidavit, made by Mortloct and the other corporators, who were 
concerned in defending the derivative ritles, which ſet forth the 
entry in the corporation books of Newling's having taken the oaths 
before the deputy mayor, the Court deſired to hear what could 
be urged by the other fide. 

Lau and Eaſt, in ſupport of the original rule for an information, 
(after offering an additional afhdavit to ſhew that an interpolation 
had been made in the corporation books for this purpoſe, which 
the Court would not receive,) contended that the affidavit in an, 
ſwer tended to confirm than diſprove the grounds of the applica. 
tion. It was only ſtated that it appeared by the corporation books 
that the oath was adminiſtered to the defendant before Whitterec, 
who in the entry in the corporation boat was called deputy mayor; but 
the deponents do not ſwear that they believe the fact to be 
ſo; and although that fact is within the knowledge of many 
perſons now living, yet none of them have been called upon, 
not even Newling hirſel;, whoſe aſſidavit the now defendants 
might have required, though the relator could not. And if 
that ſort of ſwearing were a ſufficient anſwer to an application 
of this kind, every ſpecies of irregularity in the mode of con- 
ducting corporate elections might be cured by fabricating an ex 
fot facto entry, as was the caſe here; and then ſtating that 
as proof of the regularity of the proceedings in order to pre- 
clude ſurther inveſtigation. Beſides, it is manifeſt from the 
ſubſequent entry that the parties themſelves who were preſent 
at the firſt ſwearing in were conſcious of the irregularity of 
it; otherwiſe they would never have thought it neceſſary to 
have recourſe to a ſecond. And it cannot be pretended that the 
adminiſtering of the oath juſt as the mayor was going out of 
office could have any retroſpect, ſo as to validate his mayoralty, 
if his admiſſion were originally irregular. The cafe of The 
King v. Nance, Trin. 14 & 15 Geo. 2. is deciſive upon that 
point, where it was objected to the ſwearing in of a mayor that 
it had not been done on the preſcriptive day, which was an- 
ſwered by ſaying that it was an election under the ſtatute 1160. J. 
6. 4+ 
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. 4. and Ld. Ch. J. Lee in delivering the judgment of the 
Court ſaid that the day of ſwearing in, in that cafe, was not 
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material, if he vas ſworn before his admiſſion. "Then as to the The Kina 
number of derivative titles which may be affected; that has 32 


never been held to be an anſwer to an application of this kind, 
unleſs the party oppoſing it goes a ſtep further, and ſhews that 
the exiſtence of the corporation would be thereby endangered. 
Beſides which it is an anſwer in this caſe to ſay that many, if not 
moſt, of thoſe derivative titles are now in a courſe of being im- 
peached in conſequence of the Court's having granted an inform- 
ation in Michaelmas Term laſt againſt Bend (a), whoſe mayor- 
alty in this borough ſucceeded next but one to the defendant's. 
In reſpect to the time which has elapſed in this caſe it was ſo- 
lemnly decided in the Minchelſea cauſes (b), and in all the ſubſe- 
quent caſes ſince that time, that no length of time ſhort of 29 
years was in itſelf an objeCtion to an information being granted; 
the Court have indeed refuſed it under other circumſtances, 
none of which occur in the preſent caſe. But without having 
recourſe to all thoſe authorities it will be ſufficient to obſerve 
in this caſe that the rule was expreſsly recognized in the caſe of 
The King and Bond above mentioned, where the length of time 
was preciſely the ſame as here, and where the information was 
granted, 'That was an application at the ſuit of the adverſe 
party to the preſent relator, who therefore does not appear to 
be the firſt aggreſſor; a circumſtance which was adverted to by 
the Court in the cafe of The King v. Binſted (c), as a ground for 
granting the information. Now if there is even a doubt raifed 
in the Court of the truth of the fact of ſwearing in before the 
proper perſon, that is ſufficient to let the information go, ſup- 
poling the application to be made in time; and is a ſtrong rea- 
lon againſt ſhortening that time that it would hold out encou- 
ragement to make experiments and innovations in the conſtitu- 
tions of corporations to anſwer particular purpoſes. 

Lord Kexyon, Ch. ].—In determining queſtions of this kind, 
we cannot inquire into the relative fituations of the different par- 
ties in the corporations; we only know the parties who are brought 
before the Court; and the deciſion of each caſe muſt depend on 
the circumſtances which are diſcloſed in it by the different aſh. 
davits. With reſpeCt to one of the arguments relative to our not 
being precluded from interfering on account of the length of 


(«) Arte, 2 vol. 567. (4) 4 Burr, 1962. 2024 (e) Cp. 77. 
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time which has elapſed ſince the defendant's election; I re. 
member when the Court laid down the rule of limitation of 
twenty ycars, it was underſtood in Weſtminſter- Hall to be laid 
down as a general rule; beyond which time the Court never 
would grant an information in nature of a 4% warrants under 
any circumſtances ; and that was conſidered as abridging the 
time of filing ſuch informations, not of enlarging it. But at 
the ſame time, the Court ſaid that within the time of twenty 
years informations might be refuſed on particular circumſtances, 
The rule therefore is that no combination of circumitances ſhall 
induce the Court to grant quo warrants informations after twenty 
years quiet poſſeſſion 3 and all other caſes muſt depend on their 
own particular circumſtances. 'The ground on which my opinion 
proceeds in the preſent caſe is the evidence of the ſact on which 
the application is made. There is no doubt but that the de- 
fendant ſhould have been duly ſworn in order to conſtitute him 
a legal officer ; and that a retruſpeCtive ſwearing is not ſufficient, 
But here the aſfidavit, on which the application is made, only 
ſtates that the party believes that the defendant was not ſworn in; 
Now, on the trial of this iſſue, if it appeared that the defendant 
had executed his office ſor a year, the jury would be directed to 
find for him without any other evidence; and by producing the 
corporation books the matter would be put out of all doubt. 
The additional afhdavit which is now offered cannot be attended 
to; for though by the rules of the Court an affidavit may be 
received in ſupport of the facts already alleged, yet new matter 
cannot be introduccd to ſupport the original rule. Therefore on 
the ground of the facl's being impeached in this flight way, we 
ought not to permit the defendant's title to be queſtioned after 
twelve ycars enjoyment, 

Asununsr, J.— This is certainly a dale application, ſince it 
is not made till twelve years after the time of ſerving the oflice. 
Notwithſtanding which we might interfere if proper grounds 
were laid before us. Put the application on the part of the re- 
Fator is certainly a very flender one: It is made on an athdavits 
which goes only an belicf; in anſwer to which there is an entry 
in the corporation books that the defendant was regularly ſworn 
in. And we cannot ſuppoſe that there is any interpolation in 
the books to anſwer ſo improper a purpoſe; neither can we re- 
cee the additional affidavit in ſupport of the original motion, 


BULLER, 
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Bulk, J---No rule was ever couched in clearer terms than 


quently attacked. Lord Mansfeld has repeatedly ſaid, that the 
if twenty years have elapſed the relator ſhall not be permitted to 
make any application whatever. But.we all remember a variety 
of caſes from that time to the preſent in which the Court has 
reſuſed to grant ue warrants informations within that time; as 
where it appears that the relator might have come ſooner, or 
where a judgment againſt a defendant would tend to a diſſolution 
of the corporation. The caſe of The King v. The Mayor of 
Helieflene is ſtronger than the preſent : for there was a pyſitrve 
affidavit by the town-clerk that the defendant had not taken the 
oaths, whereas here the affidavit only goes to belief; and there 
there was entry in the corporation books to the ſame effect as 
the preſent : but notwithſtanding this, “ it not being a recent 
complaint, the Court would not do any thing in it.” 

GrosE, J. It is a clear rule that beyond 20 years no applica- 
tion whatever for an information in nature of a guo warrants ſhall 
be made. And the next rule is, that within that time the relator 
muſt apply on ſuch grounds as leave no room to doubt them. 
Here the objection is, that the defendant was not ſworn either 
before the mayor or deputy mayor: if that fact be true, it muſt 
have been notorious at the time of the ſwearing : but nobody 
has interfered till 12 years have elapſed. And now at this di- 
ſtance of time the party applying ſwears that he believes that the 
defendant was not ſworn in: but on looking into the corpora- 
tion books, it appears that he was ſworn in before the deputy 
mayor. Therefore I ſee no reaſon to doubt of the fact of his 
having been ſworn in, 


Rule diſcharged. 


VELTHASEN againſt ORMSLEY, 


HIS was a rule for a prohibition to the Admiralty Court, 

in which the defendant had libelled the plaintiff for run- 

ning foul of and breaking his veſſel; and the ſuggeſtion ſtated 

that this happened in the river Thames, and in the body of the. 
county of Kent. 


nſdiction, a Court of Common Law will grant a prohibition, without impoſing any terms on the 


paty applying for it. 
Bearcreft, 


315 


1789. 
chat in the W inchelſca caſes, and yet no rule has been fo fre- ——— 
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meaning of the rule was this; that, let the cafe be what it might, N 
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1789. Brarereſt, agaiuſt the rule, admitted that the Admiralty had 
—— No juriſdiction, as appeared from the caſe of Violet v. Blagus (4), 
9 but contended that as it was diſcretionary in the Court either 

againſt to grant or refuſe a prohibition, there were circumſtances in the 
Gxn3+2Y+ preſent caſe which would induce them to refuſe interfering, a 

leaſt for the preſent. For it appeared that the plaintiff was z 
ſoreigner, and the ſhip a foreign veſſel; and as both the hip 
and the plaintiff were gone abroad, the only ſecurity which the 
defendant had to anſwer the damage done to him was the hail 
given in the ſuit in the Admiralty Court; therefore this Court 
might refuſe to grant a prohibition till the plaintiſf put in bail 
to an action which had been commenced againſt him in a Court 
of Common Law, to which he had not yet appeared. And the 
caſe of Wharton v. Pits (6) was cited, where ſimilar terms were 
unpoſed by the Court on the party applying for a prohibition, 

Erſkine and Baldwin, in ſupport of the rule, infiſted that, as 
it was admitted that the Admiralty was proceeding without any 
juriſdiction, a prohibition ought to be granted of courſe. And 
if the terms prayed for were impoſed on the plaintiff, it would 
be giving the defendant an advantage, in conſequence of his 
having coramenced a proceeding in a Court having no juriſdic- 
tion, which this Court could not have compelled, had the action 
been originally brought in a Common Law Court. 

The Court ſaid, they would look into the caſe in Salte!d; and, 
on a ſubſequent day (c), N 

Lord Kxxxox, Ch. J.—ſaid, that, as the reaſons of the judg- 
ment in that caſe, as reported by Sa/te/d, were not diſcloſed, and 
as the cafe itſelf was not mentioned in any other book, the 
Court were of opinion that it was not a ſufficient authority to 
warrant them in impofing the terms prayed for ; and therefore 


| made the 
"OT Rule abſolute, 


{a) Cre. Tac. 514. (8) Salk. 548. ) Friday, June 19th. 


- Col Lixs and Others, Aſſignees of KenT a Bankrupt, 
742, 4. againſt Fox xs and Others. 


Where a 1 was an action of trover brought to recover the value 
bankrupt is 


in poſſeſſion of ſome timber, which was tried before Aſbburſt, J. 5: 
N the laſt aſſizes at Vincheſter, when a verdict was found for the 
Sens fide with the conſent of the owner at the time okthe bankruptcy, for a ſpecific purpoſe, be- 
yand which he has not the right of diſpoſtion or alteration, that is not ſuch a poſſeſſion a5 entitles 
the aſſignees to recover the value of them under the 21 Fer. 1. Cc. 19. / 11. 2 
14 plaindille, 


m ris TwinTy-ninTH Year or GEORGE It. 


plaintiffs, with liberty for the defendants to move to enter a non- 
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ſuit, in caſe the Court ſhould be of opinion that the action was 


not maintainable. The following were the principal facts as 
they appeared upon the Judge's report, and which were after- 
wards noticed by him in delivering the opinion of the Court: 
The commiſhoners of the victualling- oſſice, having occaſion to 
ered a ſtage at Weevil in Hampſhire, for the purpoſe of rolling 
their barrels on board the ſhipping, publiſhed an advertiſement 
for carpenters to deliver in propoſals for doing the work. Forbes 
and his partners were diſpoſed to undertake the bufineſs, and 
to deliver in their propoſal, but in as much as they were general 
merchants, - and not carpenters, and as there might have been 
Jificylties in making the contract in their own name, Kent, 
who was a carpenter, agreed with Forbes and Company to make 
the contract in his name; and he was to have one fourth of the 
clear profit, and a guinea per week for his ſuperintendance, and 
Fartes and Co, were to ſupply the timber, and to have the re- 
fdue of the profits. The contract was accordingly made be- 
tween the commiſſioners and Kent; and Ferbet was one of 
Kent's ſureties, which would not have been allowed (as Forbes 
himſelf knew) according to the uſual mode of government con- 
trats, had he been known to have had any concern in the con- 
tract, which Kent declared he had not. The timber was bought 
by Forbes and Co. and ſhipped by them in their own name, to 
be ſen: to the yard at Meevil, where it was delivered as for 
Kent's uſe, and received by the King's oflicers as ſuch ; and they 
ſwore they ſhould not have received it on account of any other 
perſon ;3 but that they ſhould not have permitted even Kent to 
diſpoſe of it in any other mannet than for the work contraQted 
for, except ſuch parts of it as were found unfit for the intended 
purpoſe, becauſe they conſidered it as delivered for the purpoſe 
of the contract. Kent had informed the agent-victualler that 
Firbes was the real contractor, but that was a ſecret between 
thoſe perſons. Before the work was finiſhed, Kent became a 
bankrupt, on which Forbes got poſſeſſion of the timber; to re- 
cover which the preſent action was brought, on a ſuppoſition 
that the bankrupt's creditors were entitted to it under the 
21 Jac. 1. c. 19. 
A rule having been obtained in the laſt Term to ſhew cauſe 
why a nonfuit ſhould not be entered; 
Lawrence, Berjt. Watſon, Serjt. and Marryat, on a former day 
in this Tetm, ſhewed cauſe againſt the rule; contendiug that this 
caſe 
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1789. caſe came within the proviſions of the 21 Fac. I. c. 19. ,. 11, 
— Which enacts that if the bankrupt ſhall, by the conſent of the 


Corts 
gut 


true owner, have in his poſſeſſion, order, and diſpaſition, any goods 


Foxurs. whereof he ſhall be reputed owner, and take upon him the (ale, 


alteration, or diſpoſition, as owner, the commiſſioners may dif. 
poſe of the ſame for the henefit of the creditors. Now here 
Kent appeared to the world as the contractor for this work, 
and had the complete diſpoſition of the timber after it was de. 
livered at the yard. Forbes was not known to have the leaft 
ſhare in the tranſaction; ſo far from it, that he was accepted as 
Kent's ſurety, upon the faith of his having no concern with 
Kent in the contract, which was ſignified by himſelf to the of. 
ſicers of government with whom that contract was made. And 
though the agent- victualler might have been informed by Kent 
that Forbes was the real owner, yet that was a ſecret between 
them, and would no more alter the cafe as to the operation of 
the ſtatute upon it, than the ſecret agreement between Kent and 
Forbes, It is ſufficient to bring the caſe within that act, if Kent 
had the reputed ownerſhip as to the world in general ; now here 
to all appearance the timber was delivered on Kent's credit z aud 
the officers declared they ſhould not have received it but as his 
goods; therefore it muſt be taken to have been in his % un. 
The very nature of the contract which was betv/cen government 
and Kent required that he ſhould have the order and diſþ2/ition of 
the timber; for he was to uſe it in whatever manner he plcaſed 
in furtherance of that work which he had contracted to do. It 
is not neceſſary to bring the cafe within the ſtatute that the 
bankrupt thould have the poſſeſſion of the goods for the purpoſe 
of le; for if that were ſo, all the miſchieſs intended to be 
guarded againſt by the act would be let in; becauſe the creditors 
in general would never know that the bankrupt had only a qua- 
lified right of diſpoſing of the goods, The diſtinction rather 
ſeems to be, where from the nature of the perſon's dealing it is 
notorious that his poſſeſſion is merely that of an agent, there it 
ſhall not bind the principal, as in the caſe of a factor: but 
where the nature of the dealing cannot afford any ſuch pre- 
ſumption, as in the preſent caſe, there the poſſeſſion mult bind 
the property, it being in the poſſeſſion of the bankrupt by be 
conſent of the true owner, And if the bankrupt had the power 
of alteration, that is ſuſſicient; for the words. of the ſtatute are in 
the disjunctive. The caſe of Bryſon v. Wylie (a) is in point to 


1 (a) H. 24 Gee, 3. B. R. Vid: Ca. Banirupt Laws, 234. 
11 ſhew 
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ſlew that it is not neceſſary for the reputed owner of goods 
to have the power of /el/ing them, in order to bring the caſe 
within the ſtatute of James; for there the bankrupt had poſ- 
ſeſlon of a dyer's plant under an agreement to give 5 J. a year for 
it for three years; notwithſtanding which the Court were of 
opinion that the commiſſioners were entitled to aſſign it. The 
goods may alſo be conſidered as having been ſold by Forbes to 
Kent; becauſe Kent was to pay over to Forbes the profits of the 
contract which he was to receive from government, in which 
was included the price of the materials. If fo, the plaintiffs are 
entitled to recover independently of the ſtat. 21 Fac. 1. c. 19. 
Another queſtion may ariſe, how far it lay in Kent's mouth, by 
whom all the evidence reſpecting the contract with Porbes was 
given, to ſay that the goods in queſtion were the property of 
Firbes, after having told the commiſſioners that Forbes, who was 
his ſurety, had no concern with the contract, to which deceit 
Forbes himſelf was a party. In Mace v. Cadell (a), the Court 
ſaid that the plaintiff, who had pretended to be married to the 
bankrupt, and had declared the goods to be his, ſhould never be 
allowed to ſay afterwards that the goods were her ſole property. 

Morris and Gibbs, centra, contended that the caſe did not fall 
within the ſtatute of James, becauſe Kent never had the abſolute 
diſpoſal of the goods, which is the only fort of poſſeſſion on 
which the act attaches; and that the contract between Forbes 
and Kent could not be conſtrued to be a ſale from the one to the 
other. In order to bring the caſe within the ſtature, it ſhould 
not only appear that the bankrupt had the full and uncontrolled 
poſſeſſion, but that he ſhould have a right of diſpaſng of the 
property in any manner he pleaſed. Now neither of theſe is 
made out: Kent had not even the entire fan of the timber 
for it was delivered to the officers of government, who ſaid that 
they ſhould not have permitted even Kent himſelf to take any 
part of it away, unleſs ſuch parts as were unfit for the intended 
purpole. He had not therefore ſuch a pion as could give 
him credit with the world. Neither had he an unqualified 
power of altering or diſpaſing of the timber, even admitting 
him to have had a conſtructive poſſeſſion ; for he could not con- 
vert it to any other than the ſpecific purpoſe for which he had 
contracted. He could only faſhion or alter it as was beſt 
adapted to that particular uſe : but that is no more than what 
any workman who is entruſted with — is empowered to do. 


ls) C. 233. 
He 
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1789. He was only the foreman of Forbes, upon whoſe account the 
—— timber was delivered at the King's yard. A jeweller, or 
Spoons taylor, has the power of altering the commodity entruſted 
ronnzs. to him; but that was never yet conſidered as a poſſeſſion within 
the ſtatute z becauſe that very power of alteration is neceſſary 
to the purpoſes for which the poſſeſſion is given to him; and 
it is limited to thofe purpoſes. Therefore the caſe ſtands thus; 
if in conſidering the relevancy of the act to this caſe, recourſe 
may be had to the terms of the contract between Forbes and 
1 Kent, and between the latter and government, (and if either of 
them may be taken into confideration, both may, ) it will ap- 
pear that Kent had no property in, or diſpontion over, theſe 
goods, but that they belonged in truth to Fcrbes : but if no re. 
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it courſe can be had to the private agreement, and the tranſaction 
; is to be taken as it appeared to the world at large, then it will 
4 J appear that ent had not even the aſeſion of the timber, becauſe 
1 


it was delivered to the King's officers; much leſs that he had 
1 the abſolute diſpoſctian of it, becauſe it was appropriated to that 
© ſpecific purpoſe, and Kent to all appearance was no more than a 
1 mere workman in the employ of government. This therefore 
was not ſuch a notorious ownerſhip as would induce credit from 
the world: and if not, it does not come within the ſtatute. 
Neither can this be ſaid to have been a ſale of timber by the 
defendant to the bankrupt, ſo as to veſt the property in the 
latter; in which caſe the aſſignees would be entitled to recover, 
independently of the ſtatute 21 Fac. 1. c. 19. The evidence 
proved decidedly that there was nothing like a contract of ſale 
between them. The defendant was the real owner, and the 
bankrupt was to have the ſourth of the profits and a guinea a 
week for his labour. The utmoſt therefore that this evidence 
would amount to would be to ſhew that there was a partner- 
ſhip between them; and that would be a complete anſwer to 
1 the action of 7rover, which cannot be maintained by one partncr 
3k againſt another, 


N Cur. adv. vull. 
1 Asnnunsr, J. (a)—now delivered the opinion of the Court. 
4 There was no reaſon from the evidence to form any doubt but 
that it was a fair and honeſt tranſaction on the part of the de- 
fendants z that the timber was in fact ſupplied by them; and that 
they made themſelves ſolely liable for the payment. 80 that 
the queſtion turns on the mere law of the caſe under the act of 
(a) Lerd Kenyon, Ch. J. was fitting at Cuil dball when this caſe was argues. 
parliament 


— 
Ky” "7-4 
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parliament 21 Fac. 1. c. 19. The leaning of the Court is 1789. 


therefore in favour of the defendants, unleſs the caſe is fo clearly 
governed by this ſtatute that we have no diſcretion on the fu 


bh Cotti 


againſt 


ict, And upon looking into the authorities, we are of opinion Foangzs. 


that though the bankrupt had the poſſeſſion of the property and 
the apparent diſpoſition of it, yet as there is no fraud in the caſe, 
either actual or conſtructive, and as the real property is in the de- 
findants, the ſtatute does not operate upon it. The cafes of 
Cobeman v. Gallant, 1 Pr. Wms. 314. and Walker v. Burnell (a) 
and Another, ſheriff of Middleſex, H. 20 G. 3. are ſtrong au- 
thorities on this point; the latter of which was this. „The 
plaintiff was aſſignee of Bean a bankrupt, and brought an ac- 
tion of trover for goods. Bean had abſconded before Auguſt 
1772, on the 15th of which month a commiſſion had been iſſued 
againſt him. He was in great diſtreſs from the year 1768 till 
he got his certificate in 1772. He lived in the houſe and car. 


ried on buſineſs for himſelf, but aſſiſted the aſſignees in tranſ- 


acting the affairs under the commiſſion. It was generally known 
that the furniture of the houſe belonged not to him but to the 
aſſignees, The goods were inſerted in every account between 
the bankrupt and the afſignees. In the year 1779 an inventory 
was taken which correſponded with that which was taken in 
1772. A ſecond commithon was taken out on 15th November 
laſt by the ſame attornies as were concerned for the aſſignees 
under the firſt commiſſion. There were two points; the firſt 
was whether the goods were the property of the aſſignees under 
the firſt commiſſion, or whether they were Bear's goods, and 
liable to the execution? The jury thought that in point of fact 
they were the property of the aſſignecs, and were never given to 
the bankrupt, or underſtood to be the bankrupt's property; and 
they found a verdict for the plaintiff, The ſecond queſtion was, 
ſuppoling it were fo, yet as the goods were in the bankrupt's 
houſe and viſibly in his poſſeſhon, whether it was within 
21 Fac. c. 19, or not. If it were, the creditor who ſued out the 
execution, inſtead of proving the property in the bankrupt, had 
proved it to be in the aſſignees under the ſecond commiſſion z 
in which caſe the plaintiff ſhould have been non-ſuited. Mr. 
Vicitor General argued that the bankrupt had no power over 
or diſpoſition of the goods. If he had, the aſſignees under the 
ſecond commiſſion might ſeize them, and they have never claimed 
the goods, Mr, Bearcreft inſiſted that the verdict was againſt 


(a) Reported in Deugl. 303+ 4 
Vor. 1II, Y law 
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law and evidence. This was an action by the aſſignees under 
the firſt commiſſion, which iſſued in 1772. The execution 
was iſlued in June laſt; and it is neceffary for the plaintiff to 
prove his property at the time of the execution levied. There i; 
not a circumſtance to prove to any one but thoſe privy to the 
tranſaction that the aſſignees had or claimed the leaſt intereſt in 
theſe goods. The ſuffering the bankrupt to continue in pol. 
ſeſſion of them as viſible owner was laying a trap for other 
creditors, Though the proceedings under the fecond commiſ. 
ſion were not proved, yet it was admitted that there was an ad 
of bankruptcy beſore the execution, and that the proceedings 
under that commiſſion were regular; and the plaintiff proved a 
debt under the ſecond commiſſion, Lord Mansfield, Ch, J.— 
I recollect that the bias of my mind at the trial was in favour of 
the judgment creditor : but after the verdict, on re- conſideration, 
I was ſatished with it. On the ſecond point, I took it then, 
and do now, that the plaintiff's proving a debt under the ſecond 
commiſſion eſtopped him from litigating the regularity of the 
proceedings under it: but it does not prove the time of the 
bankruptcy. I am thoroughly ſatisfied that this caſe cannot be 
brought within the ſtatute of James the Firſt, The bankrupt 
had not with the conſent of the true owner any diſpoſition of 
the goods: he never pretended by any act of his to diſpoſe of 
them ; it would have been a breach of truſt if he had. And 
the owner never conſented that the bankrupt ſhould have the 
diſpoſition of the goods, T///ezs, J.— The caſe was properly 
left to the jury; for it was doubtful who was the true owner, 


and the jury have decided it. As to the ſecond queſtion, I would 


not give any preciſe opinion upon that, as I think the words in 
the ſtatute (order and difpoſition” are very vague. A/bhurſt, J.— 
The act of parliament clearly does not mean to extend to every 
caſe where there is poſſeſſion, as in the caſe of a bankrupt's tak- 
ing ready furniſhed lodgings. Buller, J.—If a man has the 
poſſeſſion of a ſhop, ard ſell goods, that may be a caſe within the 
ſtatute z but not where a man takes a houſe ready furniſhed, 
And the rule was diſcharged.” 

As to the caſe of Bryſon v. Ile, the plaintiff had once ſold 
the plant to Simſon, the bankrupt; and aſterwards, on a private 
agreement between the parties, the contract was reſcinded, but 
the bankrupt was ſuffered to retain the poſſeſſion. The tranſ- 
ation itſelf was ſuſpicious ; and there was no act of notoriety to 


fhew that his continuance in poſſeſſion was under any title diſſer- 
| : ent 


IN THE TWENTY-NINTH IAR or GEORGE III. 323 


ent from that under which he obtained the poſſeſſion, But in 1789. 


the preſent caſe there never was any /a/z of the timber to Kt. 
CoLLING 


nor any general delivery, ſo as to give him the abſolute diſpoſition axuef 
ef it ; for it appeared in evidence that the ſtore-kcepers in the Foz2:5. 
yard would not have permitted even Leut to have ſold the tim- 
her to any other perſon, unlefs any part of it had been unkit to 
be uſed in perſorming the contract, as they conſidered that it 
was delivered only for the purpoſe of the contract. Therefore 
there could be no danger that Fes creditors would be induced 
to truſt him on the credit of that property, or as ſuppoſing it 
Eble to their. debts. The poſleffion which he had (as it appeared 
by the lacts in the caſe) is ſomewhat ſimilar to that of a carpen- 
ter, who receives timber to convert it into a waggon, or of a 
taylor, to whom cloth is fent for the purpoſe of being worked up- 
And it is a very different caſe from that of a perſon making a ſale 
of any part of his property, and yet continuing in poſſeſſion and 
taking upon him the diſpoſition of it with the conſent of the 
vendee; for in ſuch caſe as the property vas originally his, and 
there never was any vilible alteration in it, 1t is a ſnare to induce 
perſons to give him credit, to which the vendee, by his neglect to 
obtain the poſſeſſion, lends his aſſiſtance, as he concurs in giving 
a falſe appearance to the tranſaction. But in the preſent caſe, 
this timber came into Kent's poſſeſhon in the natural courſe of 
the tranſaction, in which there was no fraud either actual or 
conſtructire; for it appeared by the evidence that the timber 
was originally ſold to the defendants on their own account, and 
that the vendor did not know that the bankrupt had any concern 
in the tranſaction. Therefore, on the whole, we think that 
Judgment of non-ſuit mult be entered. 
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SMART, Pra RSOx, and Barurx, againſt WOLFF, June ioth. 


HIS was a rule for a prohibition to the Prize Court of The Admi- 
ralty Court 


1 . * 
tae Admiralty, The ſuggeſtion ſtated, that by the laws and has juriſdie- 
. . a . * n OVE 
Itatutes of this realm all ſhips, veſſels, goods, add effects, taken as agar ON 
prize, and brought into the ports of the lord the King, are com- — ſreiglit, 
ted . . . claimed b 
nitted to the care and cuſtody, and made ſubject to the directions, à neutral | 
1 * 1 2 * . * 
of the High Court of Admiralty, or of the Courts of Vice Admi- — 1 
| Sant oe 
captor, who has taken the goods as prize. And a monition having iſTaed, after the goods 
ee, "iran and Cecreed to be delivered to the captors, at the ſuit of ſuch maiter againſt 
the re wp az Owners or agents of the prize goods to brug into Court the reduce remaining in 
— to anſwer the freight, this Court refuſed a prohibition; though no fidejuſſory cau- 
B mY __ taken before the goods were delivered to the captor, but tbe queſtion of freight bad de 
Jerved by the terms of the decree for fature cunſideration. 
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ralty, until the ſame ſhall by final ſentence have been either cleared 
and diſcharged, or adjudged and condemned as lawful prize; 
or until an interlocutory order ſhall have been made for the re. 
leaſing or delivering of the ſame. That in all caſes where ſuch 
ſhips and goods are decreed to be delivered up to the captors or 
claimants before ſuch final ſentence of diſcharge, or condemn. 
tion, or where an appeal is interpoſed from ſuch ſentence to the 
commiſſioncrs of appeals for prize cauſes, or where any con. 
dition is to be performed by the party or parties, captors, or 
claimants, to whom ſuch ſhips and goods are ordered to be de. 
livered, the ſaid Courts of Admiralty are by the laws and ſtatute; 
of this realm required before ſuch delivery to take ſecurity from 
the parties to reſtore ſuch ſhips and goods, or the value thereof, 
according to the ſentence to be hereafter given by the Admiralty, 
or by the commillioners of appeals. That, after ſuch delivery 
hath been made, the Courts of Admiralty have no power or ju- 
riſdiction over parties to whom ſuch delivery is made, unleſs 
they be bound by the recognizance, ſtipulation, or obligation of 
bail, ſureties, or fidejuſſors, according to the courſe of the Court 
of Admiralty. That by the laws of this realm bail, ſureties, or 
fidejuſſors, are not liable to pay or perform more than the ſum 
or condition contained in the ſtipulation, Wc. by which they arc 
bound; that after ſuch payment or performance thereof the ſli- 
pulation, Oc. is rendered void, and of no eſfect; and the ſure- 
tics are diſcharged and out of Court : and if any further or 
other judgment or ſentence definitive ſhall thereafter be piven 
reſpecting the ſaid action or ſuit, the ſame is void and of ny 
force; the ſaid Court having then no juriſdiction thereof. That 
by the laws of this realm the malter of any ſhip has no lien upon 
any goods, Oc. laden on board his ſhip, or the proceeds thereo!, 
in reſpect of freight, after ſuch goods, merchandizes, or eftects, 
ſhall have been delivered out of his poſſeſſion. That in all cates 
where any ſhip belonging to the ſubjects of any power or ſtate 
in amity with our lord the King ſhall have been taken as prize, 
having the property of the enemies on board, which property 
ſliall have been condemned to the King or the captors thercof, 
and the captors adjudged by the Court of Admiralty to give b i 
to anſwer or pay freight for the ſame, tLe maſter cannot main- 
tain any ſuit in the Court of Admiralty for ſuch freight, nor 
can that Court take cognizance of the ſame, aſter ſuch property 


of the enemies ſhall have been delivered from on board the 2 
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unlels the parties to whom the ſame was delivered ſhall have bound 
themſelves accordingly to pay ſuch freight by ſtipulation, Sc.; 
and then only to the amount of ſuch ſtipulation. That by the laws 
of this realm the Court of Admiralty has no power or authority 
to iſſue any monition againſt any perſon, citing ſuch perſon to 
bring into and leave in the regiſtry of that court any money or 
effes, unleſs the party at whoſe petition the monition is 
iſued or his proctor ſhall make an atteſtation or aſſidavit that the 
perſon againſt whom ſuch monition is iſſued has in his poſſeſſion 
or power ſuch money or effects, or ſome part thereof. That in 
the year 1782, and long before, and afterwards, there were open 
war and hoſtilities between this country, France, Spain, and the 
States General of the United Provinces. That the plaintiff, 
David Smart, being commander of the private ſhip of war the 
Saint Andrew, in October 1782 ſeized as prize a ſhip called 
I) Arend en Jan, of which C. C. Heyde was maſter, on her 
voyage from Surinam to Amſterdam, laden with ſugar, coffee, 
cotton, and cocoa, and brought the ſame to Portſmouth, and 
from thence to London. That on the gth November 1782 
Smart inſtituted a ſuit againſt the ſhip and goods in the Admi- 
ralty before Sir James Marriott, Wc. and prayed a monition to 
be iſſued againſt all perſons in general, That the defendant, 
8 Daniſh ſubject, and others, were afterwards admitted parties to 
the ſuit as claimants of the ſhip and goods, on behalf of them- 
ſelves, and of the maſter of the ſhip, and of certain other owners 
or claimants of the ſaid cargo, as being neutral property, and on 
board a Daniſh ſhip furniſhed with a proper paſſport, That the 
judge on the 19th of December 1582 by his interlocutory decree 
reſtored the ſhip to the claimant, the defendant, for the uſe of 
the owners, as being the property of Daniſh ſubjects, and decreed 
a commiſſion to itſue for the unlivery of the cargo; reſerving the 
eonfuderation of freight and extencet, together with the adju- 
dication of the cargo, and other matters, to be heard in the re- 
gular <ourſe of cauſes ; againſt which decree the defendant ap- 
pealed : But he afterwards abandoned the appeal. And on the 
z iſt of May the Judge made an interlocutory decree to reſtore to 
the maſter and crew their private adventures, and alſo gave ths 
maſter his freight and expences up to the 19th day of December 
1732, dircAing further proof of the property of the cargo 
claimed by the maſter and others, and decreed a commiſſion of 
unlivery of the cargo; which decree the proctor for the defendant 
decepted as far as made for his party, but otherwiſe appealed 
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againſt it; but without prejudice to his appeal he did not object 
to the unlivery of the cargo. That the Judge on the 13th N. 
vember 1783 did further by his interlocutory decree condemn 
the goods in a certain ſchedule delivered into Court, marked C. 
Ve, claimed by the defendant as Jawful prize, to the faid plaintif 
Smart, the captor, and alſo condemned the unclaimed goods ay 
lawful prize to him; which decree the defendant's proctor ac. 
cepted as far as made for his party, but otherwiſe appealed ; 
whereupon the Judge at the petition of the captor directed the 
ſentence not to be ſuſpended, on the ſaid captor's giving bail to 
anſwer the value of the goods condemned in the ſchedule 
marked G. M., and decreed a commiſſion of appraiſement to 
aſcertain the value of them. 'Thoie goods were accordingly ap- 
praiſed and valued at 79767. 55s. 1d.; and on the 3d of Decem- 
ber 1783 the other plaintiſſs, Pear/on and Brymer, became ſure. 
tics for the plaintiff, Smart, in 15,9527. 105. 2 d. unto the de- 
fendant, to abide the event of the appeal, and to pay the amount of 
what might be decreed to be reſtored, together with expences, 
That on the 7th March 1584 the defendant, without prejudice tv 
tis appeal before interpoſed as aforeſaid, prayed that the claimants 
of certain goods reſtored, and the captor, might give bail to an- 
ſwer their proportions of the maſter's freight and expences on the 
goods reſtored and condemned, which the Judge decrced accord- 
ingly. That on the zoth of the ſame month Pearſon and Brymer 
became ſureties for Sort in 500 J. to the defendant to pay ſuch 
proportion of freight and expences as might thereafter be decrecd 
for the goods condemned. That no other recognizance or 
{lipulation was entered into by Pearſon and Brymer, or by any 
other perſon, on account of Smart, to the ſaid defendant, or any 
other perſon or perſons on account of the ſaid maſter or owners 
of the ſhip. That on the 2oth of April in the ſame year the de- 
fendant abandoned his ſecond appeal interpoſed on the 13th day 
of November 1783; and the farit appeal from the interlocutory 
decree of the ſaid Judge of the 3 iſt day of May in the ſame year 
was heard before the commiſſioners of appeals for prize cauſes 
on the 16th July 1784, who affirmed the decree and remitted 
the cauſe, That the defendant afterwards brought in an account 
of freight and expences, claimed by the maſter on account of the 
goods condemned to the captor, which account was by the Judge 
reſerred to one of the deputy regiſtrars, aſſiſted by two merchants, 
who reported that 7593 J. Gs. 7 d. excluſive of the claimants 
proctor's bill amounting to 1517, 15 5. 3d. ſhould be paid 10 
the maſterby the captor for freight and charges. That repor! 
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was on the petition of the captor referred back to the deputy re- 
iſtrar and merchants to be re-conſidered on the ground of ex- 
ceſſive demands. That on the 15th of June 1785, the plaintiff 
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on account of the ſhip 4000/. in obedience to the order of the firſt 
day of the ſame month. 'That on the 3d of November 1786 the 
deputy regiſtrar and merchants made their ſecond report without 
any variation, excepting in one article of 7/. 105. for pilotage. 
That on the 27th of January 1787 the Judge reformed the 
ſecond report by ordering an article of 200 J. therein allowed for 
demurrage to be ſtruck out, and directed the produce of certain 
ſugars formerly conderaned to the captor to be applied in pay- 
ment of the freight, allowed by the report to be paid on account 
of thoſe ſugars, and to be in full diſcharge of the ſame; and 
otherwiſe affirmed the report. That on the 5th of Fuly in the 
ſame year the Judge again referred back to the deputy regiſtrar 
and merchants to ſtate the freight of certain coffce, cocoa, and 
cotton, and the particular ſum to be paid to the claimant by 
the captor under the decree of the 22d of January 1787 as the 
produce of the ſugars formerly. condemned, in lieu of freight on 
that article. That on the 16th day of February 1788, a third 
report was made, ſtating the ſum of 1973 J. 18s. 6d. to be 
due from the captor to the claimant, over and beſides the ſum 
of 4000 J. formerly paid by the plaintiff Brymer to the defendant, 
That on the 17th of Fune 1788, the Judge confirmed that 
report, againſt which the captor appealed. That the claimant 
on the ſame day prayed a monition to be iſſued againſt Pearſon 
and Company upon an atteſtation of the defendant, alleging that 
they were at the time of the capture the owners, or agents of the 
cwners of the privateer ; and that the ſale of that part of the 
cargo which was condemned was made under their directions as 
ſuch owners or agents, and that they were then in poſſeſſion of the 
proceeds of theſe goods, or of conſiderable parts thereof, That the 
Judge accordingly decreed ſuch monition to go out againſt Pear- 
ſom and Brymer, upon an allegation of the defendant that Brymer 
was one of the company under the firm of Pearſon and Com- 
pany, but without any atteſtation of the truth thereof, or that he 
had in his poſſeſſion or power any part of the proceeds. That a 
monition iſſued accordingly agaiuſt them, citing them to bring 
into the regiſtry of the Court ſo much of the proceeds of 
the cargo remaining in their hands, power, or poſſeſſion, as 
would anſwer the ſum of 1973/. 18s. 60. in the monition 
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1789. alleged to be remaining due to the defendant for freight and ex. 
pences, agreeably to the regiſtrar's report, and alſo to ſpecify on 
SMART oath the names and places of abode of the ſeveral perſons why 
52. were the owners of the Saint Andrew at the time of the cap- 
ture. That the property of the enemies, taken on board the ſhip 
O' Arend en Jan, having been delivered from on board thereof, 
and not now in the poſſeſſion of the maiter or owners, they have 
departed with their lien or right of recourſe upon or againſt that 
property or the produce or proceeds thereof ; and therefore the 
maſter or owners cannot by the laws of this realm ſue out-any 
monition, attachment, or other proceſs, from the Court of Ad. 
miralty to compel payment of any further or other ſum of money 
for or in reſpect of the freight, of the enemies property, exceed. 
ing the ſum for which the plaintiff Smart was bound by 
the ſtipulation. That the plaintiff Smart was bound by the 
ſtipulation of the other plaintiffs, Pearſon and Brymer, in pool. 
to pay ſuch proportion of freight as might thereafter be decreed 
to the value of the ſaid ſum, and for no more. That that and 
every other ſtipulation, entered into by or on behelf of the plain- 
tiff Smart to the matter or owners, having been fully ſatisfied on 
the 15th of June 1735, he and his ſureties or fidejuſſors are re- 
leaſed and diſcharged from all ſubmiſſion to the juriſdiction of 
the Court of Admiralty, &c. Nevertherleſs the Judge of that 
Court after the 15th of June 1985, took cognizance of a charge 
of freight in reſpect of the enemies property ſo condemned, and 
on the 17th day of June 1788 confirmed the final report of the 
deputy regiſtrar and merchants; of which charge or matter of 
freight the Court of Admiralty had then no juriſdiction, That 
Sir James Marriott on the 15th of June not only decreed a 
monition to go out againſt the plaintiffs Pearſon and Brymer, as 
ſuppoſed owners of the Saint Andrew, or as the correſpondents 
or agents of the plaintiff Smart, but further threatens at the in- 
ſtigation of the defendant to decree a monition againſt the plains 
tiff Smart, and alſo to deeree attachments againſt the plaintilts 
*Smart, Pearſon, and Brymer, to compel the payment of 
1973 J. 18s. 6d. to the defendant. The ſuggeſtion then prayed 
a writ of prohibition to be directed to the Judge of that Court to 
prohibit him that he hold no plea whatſoever in that Court, touch- 
ing the premiſes in the interlocutory decree of the 17th of Ju 
1788 contained; and that he do not decree any monition or at- 
Aachment or any other proceſs to iſſue againſt the plaintiff Smart, 
or any other perſon as his ſuppoſed agent; and that the plain- 
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ufs Smart, Pearſon, and Prymer, from the interlocutory decree 1789. 
of the 17th of June 1788, and from all and every the decrees —— 


from and after, the 15th of June 1785, be wholly relieved. It 
concluded with ſtating, “ And it is granted,” Oc. 

The Advocate General (Sir William Scatt), Bearcroſt, and 
Brwer, ſhewed cauſe (a) againſt the rule for a prohibition z and 
ſubmitted two propoſitions to the Court. Firſt, That the 
Court of Admiralty has power by a monition to order in the 
proceeds of a prize from any perſon, in whoſe hands they are 
charged (and not denied) to be, for the purpoſe of adjudi- 
cation, and to enforce the ſentence of adjudication. And 2dly, 
That this power ſubſiſts till the enforcement of a ſentence of ad- 
judication on all prize claims ariſing from the capture. As to the 
firſt; Although the Prize Court of the Admiralty acts princi- 
pally in rem, yet it poſſeſſes a complete and original power over the 
perſons of the captors, and thoſe who by their acts become poſſeſſed 
of the proceeds of a prize. By the capture the thing is ac- 
quired not to the individual, but to the ſtate z and though it is 
now uſually put into the hands of the captors, it remains in con- 
templation of law in the cuſtody of the public Formerly it 
actually did remain in their cuſtody, as is ftill the caſe in all 
foreign countries: It is merely for the convenience of the cap- 
tors that the Eng/ih Admiralty permits them to take poſ- 
ſeſſion of the property. But it muſt he remembered that it 
is ſo held by them as agents of the Court, and not in right of pro- 
perty ; and therefore their poſſeſſion may be deveſted by tie act 
of the Court, either ex icio, or on the application of the parties 
intereſted, ſhewing good cauſe for taking it out of their hands. 
Now if the captor himſelf be compellable to bring in the pro- 
ceeds of the prize, his agent muſt be equally ſo, ſince they are 
both the agents of the public. It is not neceſſary here to con- 
tend that a caſe may not exiſt in which a perſon charged to be 
poſſeſſed of the proceeds of a prize may not ſhew a ſufficient cauſe 
why the monition ſhould not be enforced, either by denying the 
fac of poſſeſſion, or by giving ſome ſatisfaCtory plea why the poſ- 
iclhon ſhould not be delivered up. It is ſufficient in this caſe that 
ſuch a monition may iſſue, calling on the parties to ſhew why the 
proceeds ſhould not be brought into court. It may be admitted 
that no ſuch power as this is to be found in the prize acts; but 
there are many undoubted privileges of the Court of Admiralty 
Which are not given by them. The prize acts are of a modern 
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date, and form indeed but a very ſmall portion of the law of the 
Admiralty, They were drawn up principally for the direction 
of the Vice-Admiralty Courts, to which a juriſdickion over 
queſtions of prize was thereby for the firſt time given. But 3 
great part of the Admiralty juriſdiction is founded on the eſta. 
bliſhed uſage, and (as it were) the common law of the Admiralty, 
It is not contended that the Admiralty has a juriſdiction incon. 
ſiſtent with thoſe ſtatutes: But, being affirmative acts, t 
leave every other matter, not thereby ſpecially provided for, as 
it was before. And notwithſtanding thoſe ſtatutes require that 
bail ſhall be taken in ſome cafes, when the poſſeſſion of the 
prize is given up, yet they do not deſtroy the lien which the 
Admiralty has in rem, When the claimant is a foreigner, or 
inſolvent, it is prudent to take a perſonal ſecurity z but the real 
ſecurity (the thing itſelf) {till continues fo long as it remains 
within the reach of the proceſs of the Court. The ſuggeſtion 
proceeds on an idea that the Admiralty has only juriſdiction over 
the thing, and that, when the poſſeſſion is given up, it has no 
longer any juriſdiction upon the ſubject, except to the amount of 
the ſtipulation given by the parties. Sureties indeed are only 
anſwerable to the amount of the ſtipulation ; but the Prize Court 
of the Admiralty has alſo a juriſdiction over every perſon, who 
obtains the poſſeſſion of the. proceeds of any prize. And there 
is a material diſtinction in this reſpect between the in//ance and 
the Prize Court of the Admiralty. The former proceeds ori- 
ginally by arreſt, in order to compel bail to be given to ſubmit to 
its juriſdiction : but that is not done in the Prize Court, whoſe 
juriſdiction is founded on a higher authority than the mere con- 
ſent of the parties : it is founded on the right to enforce the law 
of nations. That ſuch a power as this now contended for is 
neceſſary cannot be diſputed. Courts of Admiralty are the only 
tribunals to which neutral ſubjects can reſort on complaints 
ariſing in time of war. It is ſtipulated between all the maritime 
powers of Europe, that there ſhall be a Court of Admiralty in 
their reſpective dominions ; and in this country it alſo ſubſiſts on 
the footing of ancient and eſtabliſhed uſage. Then it would be 
abſurd to allow the exiſtence of ſuch a court, and to deny it the 
neceſſary power of enforcing its own decrees. For if it has no 
power of ordering in the proceeds of a prize which is carricd 
into a neutral port, and fold, and the produce remitted to the 
agents of the captors here, there muſt neceſſarily be a failure 0: 
juſtice. But the conſtant aud regular cxerciſc of this power 
| 3d 
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i 2 deciſive proof of its legality, In the courſe of the laſt war 


ſereral inſtances of this ſort occurred, where the Prize Court o fp 


Admiralty exerciſed the juriſdiction now contended for, and their 


proceedings were confirmed by the Court of Appeals. One of Worte. 


them was in the inſtance of the Busen Conſago, which was a 
prize taken by an Engliſb ſhip, and carried into Liſban, where 
the proceeds were lodged in an Eugliſb houſe under the firm of 
Nane and Co.: after condemnation of the cargo there, which 
was confirmed on appeal here, a claim was ſet up on the part of 
the joint captors for their proportion of the prize; and a moni- 
tion was accordingly iſſued from the Court of Appeal, (at which 
court the Lords Camden and Grant ey were preſent,) requiring 
Jayne and Co. to bring the proceeds into court; for diſobeying 
which monition an attachment iſſued on the 5th of July 1786 
and in conſequence of that the proceeds were brought in. The 
cafes of the Miſericordia, the Jean de Thecdore, the Vrow Maria, 
the Neſira Seignora de Saragoſſa, and the Sarta Rita, were alſo 
mentioned as ſimilar inſtances. This power of the Admiralty 
was alſo incidentally recognized in Parliament in 1785, when a 
bill was brought in for the purpoſe of compelling the prize agents 
to deliver the proceeds of the capture at S?. Zuflatia into the 
hands of certain commiſſioners: but that bill was diſmiſſed on 
the ground that the Admiralty Court had a competent power to 
compel the production of the proceeds, if a proper caſe were 
made out, In conſequence of this, a monition has ſince iſſued 
againſt theſe agents; ſome of whom are indeed out of the reach 
of the proceſs of the court, but the others are made amenable, 
Then if it be objected that at all events this power of the Ad- 


miralty only exiſts till ſentence of condemnation, and that aſter- 


wards its juriſdiction is at an end, for that then the parties hold 
the procecds of the prize not as agents, but in right of property; 
it is contended, 
2dly, That that power ſubſiſts aſter a general adjudication, 
until all claims reſpecting the prize are determined. Thoſe 
claims may ariſe from three different parties; the captor enemy, 
the captured enemy, or a neutral. The rights of the latter 
form the moſt important object of the attention of the Prize 
Court; for, with regard to enemies, the condemnation puts a 
final end to their claims: but it is otherwiſe with reſpect 
to the neutrals, whoſe cluinis ariſe after condemnation ; and 
the condemnation itſelf is ſje? to fach rights as neutrals 
may have in the property, The neutral maſter, who is a mere 
carrier, 
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1789. carrier has a lien on the cargo for freight and expences; and 


this lien ſtill continues, notwithſtanding a general condemnation, 


Suat for the cargo is condemned ſubject to his right. The maſter 


wee 
OLFF, 


is no party to the ſuit reſpecting the queſtion of prize; and x 
judgment can only conclude thoſe who are parties to the ſuit, 
And in this particular caſe the plaintiffs are bound by their 
own agreement; for the cargo was put into their hands with 43 
expreſs reſervation of the queſtion of freight, to be heard in the regu- 
lar courſe of cauſes. So that this cargo was only delivered to 
them conditionally, and a part of this cargo ſufficient to anſwer 
the claim for freight and expences has not been condemned at 
all. Neither can it be ſaid that the queſtion of freight is to be 


determined of courſe, becauſe the maſter is in general entitled to 


freight and expences ; for his claim is ſubject to many excep- 
tions, which cannot be determined without involving in it the 
queition of prize; as if the captor plead that the goods were 
contraband, there a direct queſtion ariſes whether the freight 
does not become prize as well as the goods. This is one of the 
moſt difhcult ſubjects which are agitated in the Admiralty Court, 
becauſe it may be affected by particular treaties, the law of na- 
tions, proclamations, or orders in council. Or if the captor plead 
that the neutral refuſed ſearch, or failed under convoy of thc 
enemy's ſhips of war, or conveyed intelligence to the enemy they 
alſo are wavers of the rights of neutrality, and muſt be diſcuſſed 
before the queſtion of ſreight can be determined; but of none 
of them can the Common Law Courts take cognizance. The 
queſtion of freight muſt be determined by the ſame Court which 
determines the principal queſtion of prize; otherwiſe the Courts 
of Common Law mult be converted into Prize Courts. It may 
be ſaid that the freight may be adjudged in the Admiralty, and 
that a proceeding may be inſtituted in a Common Law Court 
to enforce that decree : but it would be in vain for the Admiralty 
to adjudge the queſtion of prize, if they could not order the 
proceeds to be brought into their court. If they could not give 
efteCt to their own adjudication, they would have a power of ad- 
judging that which they could not execute, and the Common 
Law Courts would have to execute that decree, the juſtice of 
which they could not examine; a ſpecies of judicature, not only 
vexatious to the ſubject, but alſo degrading to both the courts. 
This juriſdiction now claimed by the Admiralty was recognized 


by Lord Manſſield in Living flon and another v. M*Kenzie, at 


Ng 
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M/ Prius in 1766. The ſhip Margaret (a) was taken in the war 178g. 
before the laſt by a King's ſhip, but reſtored by the ſentence of ——— 
the Vice- Admiralty Court in Jamaica; that ſentence was con- 3 
grmed on appeal here, and the cauſe was remitted back to n. 


Jamaica, The captured however brought an action here at com- 
mon law, founded on the ſentence of reverſal : but Lord Manſ- 


feld was of opinion that it was not maintainable, as the queſtion 


aroſe out of a prize cauſe, and that the Courts of Admiralty ought 

to enforce their own decrees z and he non-ſuited the plaintiffs. 

In determining a queſtion of this kind, the ſituation of neutrals is 
alſo entitled to ſome conſideration 3 they are brought into litiga- 
tion, without any miſconduct on their parts, on account of hoſ- 
tilities between this and ſome other country: and if they were 
ſubject to the vexation and expence of inſtituting a freſh ſuit in 
Common Law Court, after having gone through all the proceed- 
ings in the Court of Admiralty, it would be an inducement to 
foreign powers in time of war to enter into armed neu- 


tralities. 

Erſkine, Weed, and Richardſon (5), in ſupport of the rule, as 
to the principal queſtion, made four grounds: 1ſt, That ſup- 
poſing that the Admiralty have juriſdiction over the queſtion of 
freight. as an incident of prize, which they denied, yet if they 
ſuffered the ſhip or cargo to go out of their cuſtody, without 
taking a ſtipulation of ſubmiſſion to their juriſdiction from the 


(a) In 1762, this vefſel, being the property of Living fon and Mi of New York, 
failea from thence with a cargo of /umber and proviſions bound to Jamaica, where ſhe 
delivered her cargo; and with the proceeds, amounting to 13004. in ſpecie, ſhe pro- 
ce: ded on a farther voyage to the & ani ſettle ment of Monti Chriſte; in the courſe of 
which ſhe was taken by his Majeſty's hip the Defarce, commanded by Captain 
M*Kerzic. He took the ſpecie out of the ſip, and put a prize-maſter and mariners 
cn heard to conduct her to Jamaica; but be ſore her arrival there ſhe was captured by 
a 7rench ſhip of war, and carricd into Port-ou- Prince, where ſhe was condemned to 
the French captors. Captain M*Fenzic ſoon aiſterwards inſtituted a ſuit in the Vice- 
Admiralty Court in Jamaica againſt the ſpecie, which he cither kept in his poſſeſſion, 
or had paid into the hands of his agent there. A claim was then ſet up by the maſter 
for tue ſhip as the property of Livingſton and 37h, Britifh ſubjects reſiding at New 
York; and for the ſpecie as the property of the ſaid owners, and of him the claimant 
aſo a Britifh ſubject. On the 29th of 0724 er 1762, aiter hearing the cauſe, the ſudge 
of the Vice- Admiralty Court at Jamaica Cecreed the ſum of 1300 J. is the pefſiffion of 
the cat tar to be reſtored to the claimant 3 and the ſhip and the reſt of the effects on 
board at the time of the capture, or the ſull value, to be alſo reſtored to the claimant. 
From this Gecree Captain M. Kenne appealed to the Lords Commiſſioners of Appeals 
in prize cauſes, who, on the 1ſt of May 1764, affirmed the ſentence below, and de- 
creed the cauſe to be remitted. About two ycars alter this decree the aQion was 
brought lire. 


% This vas argued by Richard n in the laſt Term; and by Erfline and Nον⁰ν, on 
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1789. perſon to whom it was delivered, the incidental matter is thereby 
ſevered from the original cauſe, and no longer cognizable in 
_ 7 that court. 2dly, That the parties entering into the ſtipulation 
Worry. can on no account be charged beyond the ſum therein ſpecified, 
3dly, That the Admiralty have no juriſdiction over freight in the 
caſe of prize goods, by the ancient uſage of that court, and the 
law of nations. Athly, That at any rate they cannot award 
freight in ſuch caſes ſince the 19 Gee. 3. c. 67. Although, 
generally ſpeaking, where the Court of Admiralty has juriſdic. 
tion of the original cauſe it may alſo take cognizance of inci. 
dents arifing therefrom, yet there are many ſuch incidents of 
which it clearly cannot hold plea, ſuch as the penalties given 
by the prize act (a) for certain acts of the captors. That rule 
therefore muſt be taken with two reſtrictions; 11, That the 
matter ariſing out of a cauſe over which they have juriſdiction 
ſhould not only be incidental, but zece/arily ſo; and, 2dly, That 
the drawing it within the juriſdiction of that Court ſhould not 
counteract the common or {ſtatute law. Thereſore, as to the 
firſt; if a ſhip captured be adjudged no prize, the Admiralty 
may give damages for an injury ſuſtained in port, becauſe the 
bringing her into port was a neceſſary conſequence of the cap. 
ture. 1 Lev. 243. 1 Sid. 367. Dougl. 582. Now freight, 
of which it appears from many authorities (5) that the Admi- 
ralty has no original juriſdiction, cannot be conſidered as a 
neceſſary incident in a queſtion of prize. On the contrary, the 
taking cognizance of it appears to be a novel uſurpation of that 
court ; there being no inſtance to be found of freight having been 
awarded to neutral ſhips under ſimilar circumſtances, for the goods 
of enemies condemned, before the late war; but there were many 
inſtances of Dutch neutral ſhips, laden like the D' Arend en Jan 
with Wet India produce, the property of the enemy (c), which 
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130 were condemned without reſcrve, ſhip as well as cargo; and 
ö upon appeal, thoſe ſentences were uniformly affirmed at the 
Wt Cockpit, when Lord Hardwicke and Lord Mansfield afliſted at 
* the board. If freight could in any caſe be conſidered as an 
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incident in a queſtion of prize, ſo as to give the Court of Ad- 
miralty a power of awarding it to the maſter of a neutral veſſel, 
it can only be upon a principle ſimilar to that which, at com- 
mon law, gives the maſter a lien on the cargo while it remains 0 
(a) 19 Geo. 3. c. 67. f. 28. 30. 34. 36. 39+ 46. 50. 
(5) 4 Infi.139. 6 Vin. 523. fl. 22. 2 Lord Raym. 934. Hard. 474. 


(c) Vide Brymer v. Atkins, 1 H. Black, C. B. 191. 
| 7 beard; 
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ward; in which caſe he may retain it till his freight is paid: 
but even at common law, if he once part with the poſſeſſion of 
the goods, he cannot afterwards re- take them, or the produce 
thereof; much leſs by any Admiralty proceſs. 2 Lord Raym. 934. 
6 Mad. 12. And in 11 Med. 6., Lord Helt expreſsly ſaid 
that if the maſter once part with the goods out of his poſſeſſion, 
he cannot afterwards re-take them by any Admiralty proceſs 
tor if the goods are on land, and the Admiralty arreſt them, a 
prohibition will go. This follows from the very nature of the 
Admiralty juriſdiction 3 for all their proceedings in ſuch cafes 
are in rem ; and as all prize ſhips and goods are by law in their 
cuſtody till condemnation or diſcharge, that Court and the par- 
ties have a lien upon them until that time; and therefore if 
any thing remains to be done after an interlocutory fentence 
for the delivery of the ſhip or cargo to the captor or 
claimant, that Court has a right to make that delivery upon 
conditions, provided they are not againſt law; and may compel 
the partics to give ſecurity for the performance of thoſe con- 
ditions 5 which if they refuſe, the Court may then order (a) the 
ip/a corpora to be ſold, and depoſit the money ariſing from ſuch 
fale in ſome public ſecurities for the benefit of the parties en- 
titled. So that even admitting that before delivery of the 
goods, the Admiralty might have drawn to its juriſdiction the 
queſtion of freight by means of the lien, as a neceſſary incident 
to the original cauſe, yet ſuch incident without ſome new con- 
tract became inſtantly ſevered by the delivery of the cargo, and 
was no longer within the reach of the Admiralty proceſs ; but 
became new matter and cauſe of action ariſing upon land, 
and falls of courſe within the juriſdiction of the Courts 
of Common Law. And this is univerſally the rule in every 
matter of Admiralty cognizance, as in the caſes of flotſam aud 
piracy, which with all their incidents are as completely within 
the juriſdiction of the Admiralty as any queſtion of prize. In 
the tult caſe, if the thing be drawn on ſhore, and be there taken 
by one claiming Admiral's juriſdiction, an action lies againſt him 
at common law and not in the Admiralty : but if the ſame per- 
lon take the thing at ſea and draw it on land, and carry it 
away immediately, there the ſuit ſhall be in the Admiralty, for 
this is a continued ach. 1 Rel. Abr. 5 33. 6 Vin. Ar. 526, 7. 
1 Com. Dig. 278. 4 Infl. 140. 2 Mod. 294. Carth. 399. So 
Where a ſhip and tackle were ſeized as pirates goods in tlie 


(a) 19 Ger. 3. c. 67. J 27. 
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Thames, and the owners ſeized and carried away the fails aud 


- tackling ; upon a ſuit being inſtituted in the Admiralty Court to 


recover them back, a prohibition was granted, becauſe that was 
matter which aroſe ſubſequently infra corpus comitattls, though 
the Admiralty had original juriſdiction of the queſtion of piracy, 
1 Rol. Rep. 285. 1 Rol. Abr. 532. 3 Bulſir. 147. But if the 
fails and tackling had remained on board, or been in the cuſtod 
of the Admiralty on ſhore, they would have had juriſdiQicy, 
1 Show. 179. Therefore if the captor in this caſe had, inſtead 
of receiving the cargo by order of the Court, clandeſlinely taken 
it out of the ſhip, no ſuit could have been maintained there to 
recover it back, or compel him to account for it; much leſs 
then can it be done where the Admiralty has willingly parted 
with the lien. And wherever a prohibition has been denied in 
caſes where ſuits have been inſtituted in the Admiralty to re. 
cover pirates“ goods which have been ſold on land, they hate 
been where thoſe ſales awere colliſive, and where the Court con- 
ſidered the poſſe ſſion of the vendees as the poſſeſſion of the pirates 
themſelves: but if they have been ſold on land in marlet overt 
and wit haut fraud, there a prohibition has been granted. 1 Kl. 
Abr. 530. Hab. 79. 2 Brownl. 29. 2 Seund. 260. 1 Vents, 17z. 
2 Lev. 25. Therefore in no event could the Admiralty take 
cognizance of the queſtion of freight here as incident to the 
queſtion of prize, becauſe it was not one continued act; for by 
the delivery of the cargo out of the cuſtody of the Admiralty, 
it became a ſeparate queſtion, to which the juriſdiction of the 
Admiralty could not be extended, unleſs a recognizance by way 
of ſtipulation, in the uſual form, had been entered into by ſure- 
ties on behalf of the party to whom ſuch delivery was made; 
whereby they expreſsly ſubmit to the juriſdiction of that Court, 
and conſent, in Caſe of default in the performance of the con- 
ditions, that the Admiralty proceſs ſhall iſſue againſt them. 
And it is only by ſuch a ſtipulation that the juriſdiction of the 
Admiralty can be prolonged after the delivery of the thing itſclſ, 
their lien being then exchanged ſor a perſonal ſecurity. And 
even with reſpect to another part of this cargo claimed by Cr 
gory, the Admiralty did take a fidejuſſory caution when they de- 
livered it to the captor, which ſhews that that Court conceived 
it to be neceſſary; and the omiſſion of it with regard to this 
part of the cargo was a mere blunder. If the monition had 
been againſt the parties in this caſe to give bail, it might per- 


haps have been enforced ; but here the monition has a _— 
obje 
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object in view. For though an individual cannot by his conſent 
give a juriſdiction to a court which has none, yet he may bind 
himſelf under ſuch a penalty to do ſome ſpecific act, not contrary 
to law. 12 Rep. 78. 2 Brownl. 30. 1 Com. Dig. 278. 1 Lil, Abr. 
118. G. 2 Lil. Abr. 151. G. 475. C. 6 Med. 252. 11 Med. 5. 
1 Ld. Raym. 272. Andr. 8. 1 Vez. 471. 2 Bur. 746. Coup. 
230. Dougl. 586. But here there is nothing on which the ſen- 
tence of the Court of Admiralty can attach; for it has no longer 
1 lien on the thing, nor has it taken any ſecurity for the pro- 
duction of it; and it has no hold upon the perſon except by con- 
ſent, This appears clearly from tracing the origin of thoſe 
ſtipulations. - When the property of prizes was, for the firſt 
time, in the reign of Queen Anne, veſted by act of parliament in 
the captors, contingencies were foreſeen, where, in order to 
prevent them from periſhing, it might be neceſſary to deliver 
up ſhip and cargo before the queſtion of prize and its incidents 
could be determined ; in all which caſes the ſtatutes have uni- 
formly directed the Judge to take good and ſufficient ſecurity 
ſrom the party to whom the delivery is made, or, in caſe of re- 
ſuſal, or objection to ſuch ſecurity, to ſell the ſame and depoſit 
the produce. No particular mode of ſecurity being therein 
pointed out, the Prize Court adopted the ſtipulation (a) taken by 
the Inſtance Court in cauſes civil and maritime, which makes the 
parties perſonally liable by their expreſs conſent : But without 
ſuch ſtipulation it has always been admitted by civilians as well 
as common lawyers that the Admiralty had no juriſdiction where 
the thing itſelf was out of their cuſtody. In former times the 
Admiralty had been in the practice of taking recognizances like 
courts of record z which produced ſo many prohibitions : 
And it was at one time a great ſubject of complaint, and 
was declared illegal by all the Judges. 4 Iuſt. 135. In 
conſequence of that reſolution it ſhould ſeem that the Court 
of Admiralty had adopted the ſtipulation now in uſe, which is 
ſufficiently diſtinguiſhed from a recognizance taken in a court 
of record, and which the Courts of Common Law, from a con- 
viction that ſomething of the kind was abſolutely neceſſary to 
maintain the Admiralty juriſdiction, at length approved of in 
Par v. Evans (b), 15 Car. 2. The very ground of its juriſdie- 
nion appears from this inſtrument to be the conſent of the party; 
and though it ſubjects his perſon and goods, it does not enable 
the Admiralty to iſſue proceſs againſt his lands. But evithout 
Such flipulation it is expreſsly ſaid in 1 Keb. 500. that they can- 


(a) Sir Thomas Ray. 78. (4) Sir Themes Ray. 78. 1 K«b.489, 300. 515 54% 552+ 
Vor. III. 2 net 
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not maintain any furiſdiction at all. And in a ſubſequent cat: 


— of Degraves v. Hedges (a), Dr. Lane, a very eminent civilian, 


SMAAr 
againſt 


. Worry. 


who was arguing againſt a prohibition in a caſe where the plain. 
tiff had entered into ſuch a ſtipulation, faid that it was a matter 
of the utmoſt confequence to the Admiralty ; for if a prohibition 
ſhould go, that Court would fignify nothing, becaufe moſt of their 
proceedings were upon ſuch ſtipulations. All which ſhews that 
it has always been conſidered that a ſtipulation of ſome fort was 
neceſſary to give the Admiralty juriſdiction where they were not 
in poſſeſſion of the thing itſelf. But if this ſuit can be maintain- 


ed, it will be nugatory in future to take any ſuch ſecurity in 


order to give themſelves juriſdiction. And this reaſoning is con- 
firmed by the regular forms of proceedings in that court, as ap. 
pears from Clerke's Praxis Supreme Cæriæ Admiralitatis (b) and 
other books, which clearly ſhew that in the various ſtages of x 
ſuit ſidejuſſory caution is as eſfentially neceſfary to give them 
juriſdiction over the perſons and eſſecls of the parties in all caſes, 
where the Court has not poſſeiſion of the % coxpora, as bail is 
in the Courts of Common Law. And with this agrees Mr. Juſtice 
Blackflone”s (c) opinion. And as the plaintiff in Common Law 
Courts (4) cannot even declare in chief, where the defendant is 
not, in actual cuſtody, till ſpecial bail be taken or an appearance 
entered by filing common bail, fo, upon ſimilar principles, unleſs 
a defendant in the Admiralty is either in actual cuſtody or ha 
given ſidejuſſory caution, they can only proceed for defaults, but 
not to ſentence definitive (). It mult neceftarily be the ſame 
where a party has been diſcharged either out of cuſtody or from 
his ſtipulation, which was the caſe here : For even in the caſe 
of an eſcape there can be no further proceedings till the party 
is brought into court again. 1 Show. 177. 2 Mad. 136. 1 Freem. 
213. Sy. 117. Skin. 583. And if the party go at large by conſent, 
he can never be taken again. 4 Burr, 2482. 1 Term Rep. 559- 
Here too the bail having been once taken in execution the 
principal was ſoz ever diſcharged. Cro. Jac. 320. 2 Buiſt. bb. 
1 Brownl. 121. 1 Rol. Abr. 893. 2 Wilſ. 294. Still leſs 
thereſore can the Admiralty proceed againſt the principal in this 
caſe after the bail have paid the full amount of their ſtipulation; 


(4) 2 Lord Ray. 128 f. 

(b) This book is mentioned with approbation by Lord Hardrwicke, 1 Ati. 296. and 
Cited in 3 Blac. Cem 108. 
(e) 3 Cem. 291+ (4) Ante, 2 vol. 719. 

(% Clerke's Pra. Tit. 31. p. 32. A, A. Raug bten, &c. e libro nig. Aim. p. 17% 
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Therefore it is not enough to ſay that in the preſent caſe the mo- 
nition is not iſſued againſt Brymer and Pearſon as ſureties, but 
35 c20ners of the Letter of Marque, for they are no longer bound 
to the juriſdiction of the Court in this ſuit, the ſtipulation being 
diſcharged. Many prohibitions have gone as to proceedings 

ainſt owners, where both the owners and ſhip had been libelled 
in the Admiralty, and where the owners had not bound them- 
ſelves by ſtipulation. Fohnſon v. Shippen,, 2 Ld. Raym. 984. 
Brialett v. Pearce, 6 Vin. 5 23. Pl. 22. Yates v. Hall, 1 Term 
Rep. 79. and many caſes there cited. By the practice of the Admi- 
ralty ſidejuſſors are conſidered as ſo indiſpenſably neceſſary to 
their juriſdiction where they have delivered the ip/um corpus, that 
there can be no proceedings to ſentence definitive till it be cer- 
ied by the proper officer that the party has entered into a ſtipu- 
lation, nor can they legally proceed in the ſuit unleſs ſuch certiſi- 
cate be continued by the proctor for the other party from court 


day to court day (a); now here that could not have been done 


after they were out of court. As the Admiralty therefore ap- 
pears to be aCting not only contrary to the principles of the com- 
mon law in paſſing a final ſentence againſt parties in no way be- 
fore them, and over whom they have no juriſdiction, but alſo 
to have deviated in this inſtance from the civil law, and the 
courſe of their own Court, the whole proceeding is a nullity, and 
this Court is bound to interpoſe by granting a prohibition. If 
the claimant had expected that any greater ſum than 500 /. 
would have been decrced for freight, he ought before delivery to 
have held the captor bound to an amount ſufficient to cover the 
whole ; but having neglected to avail himſelf of the remedy pro- 
vided by law, the Court of Admiralty canuot now draw to thæm- 
ſelves a new juriſdiction over the ſubjeCt under the pretence of 
doing juſtice, If a defendant 1s not properly in court at the 
time of the judgment, that would be a ground for arreſting the 
judgment, or reverſing it for error, at common law. Cys, Elia. 
223. Moor. 694. Cro. Fac. 620. Poph. 145. And a ſimilar irre- 
gularity in an inferior court is a good ground for a prohibition, 
As to the caſes cited in the Admiralty to prove their juriſdiction 
in a caſe like the preſent, they are all of them caſes of a very mo- 
gern date; and were merely diſputes between joint captors as 
to their ſeveral proportions. There is another ground for award- 
ing the prohibition in this caſe, becauſe the Admiralty had no 
power to award freight in a caſe like the preſent under the true 


(a) Clerks's Prax. Tit. 22 27+ 31. 
Z 2 con- 
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conſtruction of the 19 Geo. 3. c. 67. ſ. 2. (a), which veſts the 


property of enemies' goods condemned as prize abſolutely in the 
captors ſubject to cuſtomaryduties, Sc. but without any reſery. 
ation of freight. Now whatever might have been the right of 
the Admiralty before to grant freight in their diferetion, which 
has been before denied, yet now that diſcretion is virtually taken 
away; for every ſtatute which introduces a new law, and limits 
a thing to be done in a particular form, though it be ſpoken in 
the aſſirmative, yet includes in it a negative that it ſhall not be 
done in any other manner. Plerd. 113. 6. 206. b, 11 Re, 
59. Hob: 298. 1 Show. 420. Show. Parl. Caſ. 175. 3P. 
Will. 6. 461. 1 Ld. Raym. 96. Here there is even a nega- 
tive; for it ſays that naue other than the captors are to have any 
ſhare. Here therefore a prohibition lies e debito Jufiitie, in. 
aſmuch as the Admiralty have proceeded contrary to an a(t of 
parliament. 13 Rep. 42. 

Lord Kxxrox, Ch. ].—lIf we entertained any ſerious doubt on 
this queſtion, we would give the party leave to declare in prohi. 
bition, in order that the point might be determined by the Court 
of dernier reſort. But as we have no doubt upon it, there are 
many reaſons why we ought nor to grant the prohibition. In 
the firſt place, it would occaſion an uſeleſs expence to the parties; 
2nd in the next, and which is a matter of greater importance, it 
would again put theſe kind of queſtions in doubt, which have 
long been ſettled as to the Court of Admiralty ; There is alſo an 
additional reaſon why we, who entertain no doubt, ſhould not 
interfere, which is that if the parties are diſſatisfied with our 
opinion they may apply to every other Court in Her- Ball 
for a prohibition, I do not indeed ſay that the queſtion is ſo 
clear as to preclude all argument on the other ſide, but the ſtrong 
inclination of our opinion is in favour of what has been done in 
the Prize Court. Theſe proceedings take their rife from the 
capture of a Daniſh by an Engl; ſhip. The ſhip and goods 
were libelled in the Admiralty ; and ſeveral perſons came in as 
claimants, among whom was the preſent defendant, who claimed 
the ſhip as belonging to a ſubject of a neutral power. As far as 
reſpected Gregory's goods, they were condemned, and no appeal 
was entered againſt that ſentence. As far as reſpected the ſlip 
itſelf, ſhe was ordered to be reſtored, as being the property of a 
neutral ſubject. But with regard to the goods of the defendant, 
they were alfo condemned ; againſt which an appeal was inter- 


(a) Ne 20 Ceo. 3. c. 23. . 2. 21 Geo. 3. c. 15. f. 2. 
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doſed, and the ſentence was confirmed. The Court, ſeeing 


tat the maſter of the neutral ſhip had done nothing to forfeit ——— 


us claim to freight, decreed that it ſhould be paid to him: 


and this is the conſtant practice where it does not appear that Worrr. 


the neutral his done any thing in violation of any treaty or of 
the jus gentium, as by refuſing to be ſearched, or to ſhew his 
papers, or carrying contraband goods to the enemy, and in a 
yariety of other inſtances, by which he would forfeit his pri- 
vilege as a neutral ſubject. Before this queſtion however was 
diſcuſſed, on an application. to the Court of Admiralty, the 

s were delivered to the party claiming them; but inaſ- 
much as -a ſubſequent demand might be made, which it 
was in the power of that Court to determine, they took bail to 
a certain amount, which has ſince proved to be inſuſſicient. But 
it is ſaid that as ſoon as the property is thus delivered into the 
hands of the captors, the Court of Admiralty has no longer 
any control over it, and can only proceed againſt the ſuretics 
for the amount of the bail. But that poſition would be lightly 
inconrenient: and indeed would completely fhut the doors of 
juſtice, For if the Admiralty Court be then functus officio, and 
the bail be inſufficient, what is to become of the freight? A 
Court of Common Law cannot take cognizance of freight ; it in- 
volves in it the queſtion of prize, and whether or not the goods 
are contraband, and many other queſtions, which depend on the 
treaties made with foreign powers, of which this Court knows 
nothing, but all which mult be ſubjected to the deciſion of ſome 
forum, governed by the ſame rules in all countries. The muni- 
cipal laws of this country are not the laws by which other coun- 


tries are governed; but Courts of Admiralty are inſtituted in 


all civilized countries, and found their determinations on the 
ſame general code of laws. The propoſition then cannot be 
maintained, that, when the Court of Admiralty has parted with 
the poſſeſſion, it is functus officio: and the argument ab incon- 
venienti applies ſtrongly againſt it, becauſe if that Court has no 
juriſdiction, no Court whatever can give relief. While the 
goods remain in the warehouſes of the Admiralty it is admitted 
that they may diſpoſe of them according to the exigeney of 
the caſez the ſame rule holds in common law .courts, when 
they are ſaid to be in cuftedid legis : but when do they ceaſe to 
be ſo? Not when they are ſent out of their a/Zual cuſtody. 
The juriſdiction of that Court attaches in rem, and is not altered 
Þy a change of hands ; 1 lay ſome ſtreſs on the words & change 
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te of hands,” becauſe, if the /zga/ property be altered, as by a file 


in market overt, that might vary the caſe. But that queltion 


is not affected by the monition in this caſe : that decides nothing; 
it only requires the parties to bring into the Court of Admiralty 
ſo much of the proceeds of the cargo as remains in their hands. 
When the parties appear in that court, and ſhew that they ate 
not the cuſtodes of the property, and that they have acquired 
it by a legal title, which the laws of England will protect, and 
on which the Court of Admiralty cannot decide, then will be 
the proper time to apply for a prohibition, if that Court ſtill at- 
tempts to enforce the claim. Put that is not the caſe now: 
The property has perhaps only changed hands, and remains in 
the ſame ſituation as when it was in the warchouſes of the Ad. 
miralty, liable to be diſpoſed of according to the exigencies of 
the caſe. It ſeems that it was once doubted whether that Court 
could take a fidejuſſory caution; and it was contended that, 
without it, they would have no juriſdiction at all: but that i; 
not warranted ; the reaſon for taking a ſidejuſſory caution was to 


guard againſt the conſequences of delivering the property to 


foreigners, where that Court could not follow it, or to inſolvent 
perſons: but that was only an accumulative remedy, which 
enabled the Court the better to purſue the property, but did not 
ſuperſede their juriſdiction in em. Then it has been con- 
tended that the bail are not liable beyond the extent of the ſide- 
juſſory caution, if the Court can alſo proceed in rem; but this may 
operate as an accumulative remedy, as in the caſe of a pawn, 
tie right to detain which is not deveſted by the pawnee alſo 
taking a covenant as a farther ſecurity, on which he may ſue the 
perſon of the covenantor. The covenant is conſidered only as 
an additional remedy, and the party may proceed on both. In 
this caſe, in point of juſtice the goods -ought not to have 
been taken out of the hands of the maſter, till he had been 
ſatisfied for his freight, And though in order to accommo- 
date the parties the poſſeſſion of the goods was changed, it muſt 
be remembered that they were charged in the hands of the party, 
to whom they were delivered, with the ſame lien, as whillt 
they remained in the Admiralty Court. But then the amount 
of the freight claimed has been objected to: but we muſt fup- 
pole that it is commenſurate with the value of the goods: 
that queſtion may be <$ſcuſſcd in the Court of Admiralty, and 
if any injuſtice has been done on that head, it may be rectiſied 


on appeal, 
"PP The 
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The courſe of theſe proceedings 1s by no means novel: it has 
been repeatedly taken in caſes in the Prize Court where I have 
lat, and the propriety of it was never queſtioned, 

ASHHURST, J.—It is certainly a general rule, that, where 
a Court has juriſdiction in the principal queſtion, it has ju- 
riſdition incidentally over all interlocutory matters connected 
with the original cauſe. That the Court of Admiralty has 
the ſole and excluſive juriſdiction over queſtions of prize 
cannot be diſputed. When a ſuit of that ſort is inſtituted, 
the firſt thing to be inquired into is, whether or not it be a 
lawful prize ? if it be, the poſſeſſion 1s to be decreed to the cap- 
tors, And the queſtion here is whether, having ſo decreed, 
that Court can proceed to do juſtice in any incidental claims 
that ariſe in conſequence of it? I ſee no reaſon why they may 
not reſume ſuch a juriſdiction in re for that purpoſe after they 


have parted with the poſſeſſion of the goods taken. In the pre- 


ſent caſe, after the Admiralty had decreed the goods to be 
lawful prize, the maſter claimed freight, which ſubject can only 
he diſcuſſed in that court; for whether or not he is entitled to 
freight depends on his own conduct in particulars of which a 
Court of Common Law cannot take cognizance. Generally 
ſpeaking, when a perſon parts with the poſſeſſion of a thing on 
which he has a lien, he parts with the lien itſelf : but that rule 
does not hold in caſes where by law he is obliged to deliver up 
the poſſeſſion, Now here the goods were in the cuſtody of the 
law, and were taken out of the cuſtody of the maſter by the 


power of the Admiraky: but that Court may decree him' 


freight and expences in reſpect of his lien, notwithſtanding the 
decree of the property to the captors. Had the queſtion merely 
been whether the plaintiffs here were liable as bar/, I ſhould have 
thought that they would not be liable beyond the amount of 
the ſum, for which they had become ſureties : but that is not 
the preſent caſe; for the monition only requires them to bring 
in ſo much of the proceeds of the cargo as remains in their 


hands, They are not called upon in the characters of bail, but 


as having the poſſeſſion of the proceeds, by whatever means that may 
have becn obtained. It is highly convenient that the Court of 
Admiralty ſhould have that power; and ſeveral caſes were cited 
by the Advocate General to ſhew that it had been repeatedly ex- 
erciſed, Theſe caſes have great weight, eſpecially as they are 
conſonant to juſtice and convenience, and there are no authori- 


ties to the contrary. 
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BuLLER, J.—If a prohibition be granted in this caſe, it mug 
be done on ſome of the allegations contained in the ſuggeſtion, 
In order therefore to decide the caſe, it becomes neceſſary to cx. 
amine what are the grounds laid before the Court by the ſug. 
geſtion, as reaſons to induce us to grant the prohibition, ang 
whether or not they are founded in point of law. The {| 
allegation is that all prizes are committed to the care of the 
Court of Admiralty until Anal ſentence, or until interlocutzry 
order for releaſing. Now I find no foundation or authority for 
impoſing this reſtriQtion which the plaintiffs endeavour to put 
on that Court. Every caſe that I know on the ſubject is a clear 
authority to ſhew that queſtions of prize and their conſequences 
are ſolely and excluſively of the Admiralty juriſdiftion. After 
the caſes of Lindo v. Rodney (a), Le Caux v. Eden (ö), and 
Living flon v. M*Kenzie (c), it would only be a waſte of timeto 
enter into reaſons to ſhew that this Court has no juriſdiction 
over thoſe ſubjects. Still leſs reaſon is there for ſaying that the 
Admiralty Court ſhall be prevented from proceeding after it has 
made an interlocutory decree z becauſe that would be to ſay that 
the Admiralty has juriſdiction at the beginning of the ſuit, 
and not at the end of it. The 2d, 3d, 4th, and 5th allegations 
are that, when a ſhip is delivered to the captor, ſecurity is taken 
to reſtore her, &c. according to the ſentence ; that after ſuch de. 
livery the Admiralty has no juriſdicion over the party to whom 
the ſhip is delivered, unleſs he be bound by recognizance; that 
ſureties are not liable beyond the ſum taken in the ſtipulation ; 
and that after payment of ſuch ſum the ſtipulation is diſcharged, 
and that any further judgment in the ſuit is void. Now all 
theſe allegations depend on the conſtruction of the 19 Gee. 3. 
c. 67. But, after the greateſt attention which I have been able 
to give to that act of parliament, I do not think that it abridge; 
the ancient mode of proceeding in the Admiralty, or reſlrains its 
juriſdictian: but it was paſſed in order to give new provers as 
auxiliary to the authority and juflice of the Court, and to ex. 
pedite the proceedings in it. But theſe allegations hare no 
relation to the cauſe before us; for this is not a proceeding 
againſt ſureties: no queſtion ariſes on the effect of the ſtipula - 
tion, but the proceeding is merely againſt the owners or their 
agents, in reſpect of the property in their hands, and to com- 


pel them to bring into court the goods over which the Court of 


Admiralty has undoubtedly a juriſdiction. This mode of pro- 


(%) Deagl. 59 1. n. 1, (5) Deng? 572, 0 Ante, 332, 3: 
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ceeding has been purſued and eſtabliſhed by all the caſes cited 
by the counſel againſt the rule, and there is no authority or 
even dictum to contradict them. The 6th allegation is that the 
maſter of ſuch ſhip has no lien for freight after the goods are 
delivered. This is as little applicable to the preſent caſe ; for 
this is not a queſtion on the maſter's lien, but on the authority 
and juriſdiction of the Court of Admiralty. The next allega- 
tion is, that, if a neutral ſhip be taken with the goods of an 
enemy on board, and the goods are condemned, and the cap- 
tors adjudged to give bail or pay freight, the maſter cannot 
maintain any ſuit ſor freight, nor can the Admiralty Court take 
copnizance of it after the property is delivered, unleſs the party 
be bound to pay freight by ſtipulation, and then only to the 
amount of the ſtipulation. This ſeems to be a complicated 
and confuſed conſtrution of the act of parliament, without 
affording any fixed principle by which to ſteer. However in 
order to divide it into diſtinct points, and to conſider the effect 
of each of them ſeparately, I ſhall ſuppoſe that it means to 
aſſert, 1ſt, that by the ſtatute 19 Geo. 3. c. 67. the ancient 
juriſdition of the Admiralty, as to queſtions of prize, is to- 
tally ouſted after a ſentence of condemnation of the goods; 
and 2dly, that, if the Admiralty takes a ſtipulation according to 
the directions of that act, that Court can proceed in no other 
way than to enforce ſuch ſtipulation. As to the firſt, it is too 
clear to be queſtioned now that the Admiralty Court alone has 
juriſdiction not only over the queſtion of prize but of all its 
conſequences. It has a power to reſtore or condemn with or 
without coſts, as is moſt juſt. It may reſtore the ſhip and con- 
demn the cargo ; in which caſes it may give or refuſe freight to 
the maſter of the ſhip captured, according to the nature of the 
cargo and the circumſtances of the caſe, If the firſt ſentence 
in this caſe had been merely to condemn the goods, I can find 


nothing in the ſtatute which can prevent the captured from 


clairaing, or the Court from giving to him freight. If no ſti- 
pulation had been taken for freight, it muſt have remained for 
the Court to decide that queſtion in its ordinary courſe : but 
here bail was given, and the Court expreſsly reſerved the con- 
ſideration of freight and expences, and they were afterwards 
decreed to the maſter up to the 19th December 1782, How 
far the decree is right in giving coſts and expences is not for us 
to decide ; for even if it be wrong, it is not a ground for a 
Prohibition, but for an appeal, But if the cargo were lawful 
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prize, the ſhip was rightly brought into this country, ang 
therefore I ſhould have thought that the maſter was not en. 
titled either to coſts or expences. The general power and 
authority of the Court of Admiralty being as I have ſtated, the 
queſtion is whether the ſecond ſection of the 19 Ge, 3. . 67, 
has made any alteration. The ſtatute ſays that every ſhip taken 
after final adjudication as lawful prize in the Court of Admiralty 
and not before ſhall belong to and be divided among the captors 
as their proper goods and chattels. Now final adjudication does 
not mean to preciude the appeal, or to deprive any perſon of the 
right of interpoling for his own intereſt. And the eſſect and 
meaning of that clauſe is only that, after all other rights and 
claims are adjuſted and allowed, the captors inſtead of the Crown 
ſhall be entitled to the remainder of the prize; but until that 
time no right is veſted in them. It ſeemed to be admitted by 
one of the counſel, who argued in ſupport of the rule, that ſo 
far from the juriſdiction of the Admiralty being at an end after 
the decree, it might have proceeded to enforce it; for it was 
ſaid that, if the monition againſt theſe parties had been to com- 
pel them to give bail, the proceedings might have been legal ; 
this ſhews that the Court of Admiralty is not uncut rfficio on 
taking bail. The ſtatute does not warrant the argument that, 
when bail is given, that Court cannot give freight. I conſider 
that act as an addition to the juriſdiction of the Admiralty 
Court. Bail is neceſſary becauſe the goods may be ſent abroad 
and out of the power of that Court ; but as long as they remain 
within the reach of that Court, unleſs the property be legally 
changed, they are ſubject to the control and juriſdiction of the 
Admiralty. The ſecond queſtion is whether, as the Court of 


Admiralty has taken a ſtipulation, it is confined to proceed on 


that alone, or may allo proceed in rem according to its ancient 
courſe, I conceive that the two clauſes in the ſtatute, which 
apply to that part of the caſe, are calculated to advance and not 
to reſtrain the power of that Court. They give an additional 
remedy for the benefit of the perſon who may eventually appear 


to be right; but do not ſtrip him of any remedy which he had 


before. If the thing itſelf can be found, the Admiralty has a 


juriſdiction over it, and may compel the production of it to an- 


ſwer the ends and purpoſes of the decree of that Court. The 
eighth allegation in the ſuggeſtion is that the Admiralty has no 
power to iſſue a monition, without an atteſtation or aſſidavit that 


the defendant has in his poſſeſſion or power money, or eſſects. 
Now 
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Now this admits the power of that Court to take the effects 
which are in the hands of third perſons: And if there be any 
ſoundation for inſiſting that there muſt be an atteſtation or affi- 


davit, yet it ĩs quite immaterial in this caſe; for at the moſt that Worry. 


would only prove an irregularity in the proceedings; whereas in 
prohibition the queſtion is whether the Court has a zuriſdittion, 
and not whether the juriſdiftion is exerciſed in a formal and regular 
way, But even admitting that this might be a ground for 
a prohibition, yet the fact fails. For by the proceedin gsit ap- 

ars that there was an atteſtation that Pearſon and Co. were in 
poſſeſſion of the proceeds of the cargo, and the allegation is that 
Brymer is one of the Company. The monition iffued againſt 
him as one of the Company agreeably to the atteſtation ; and the 
allegation is merely to obtain in form that to which the party by 
his atteſtation had entitled himſelf in ſubſtance, And it is not 
denied in any part of the proceedings that Brymer was a part- 
ner with Pearſon. Theſe are the grounds laid for à prohibition, 
and are the legal reaſons on which the plaintiffs pray it. The 
ſuggeſtion then ſtates the whole proceedings in the cauſe, which 
it is not necefſary to obſerve more upon than I have already done: 
but had there been any ground for a prohibition in this caſe, it 
would have been better to have brought it more to a point than 
to follow the prolixity of all the proceedings in the Admiralty 
Court. The ſuggeſtion then ſuppoſes that the monition iſſued 
againſt Pearſor and Hrymer as owners of the ſhip, or as agents of 
Smart, and therefore prays a prohibition to ſtay proceedings 
2painit them or any other perſons as agents of Smart. But this 
is not warranted by the proceedings, which are founded on the 
plaintiffs having the poſſeſſion of the proceeds ; and in that charac- 
ter they are amenable to the Court of Admiralty, The cloſe of 
the ſuggeſtion is equally inaccurate, and aſſumes what the party 
cannot allege, and what the Court in this caſe cannot grant. The 
party can only pray for the prohibition : whether it ſhall be 
franted or not depends on the judgment of the Court; and it 
muſt not be alleged on the record that it is granted, until the 
Court have pronounced their judgment that it ſhall be ſo, 'Thoſe 
words therefore muſt be ſtruck out, otherwiſe they will miſlead 
poſterity. 

There is only one part of the opinion given by my Lord, on 
which I entertain any doubt; which is, that, ſuppoſing the pre- 
ſent plaintiffs had obtained theſe goods under a legal title, under 
which they might have retained the poſſeſſion, that circumſtance 
would 
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would be a ground for a prohibition. If they never had the 
poſſeſſion of the goods, they ſhould have pleaded it below: but 


— the aſfidavit charging them with the poſſeſſion not being denied, 


Wolz r. 


it muſt be taken that they have the cuſtody of the goods. But 
ſuppoſing that they had obtained the poſſeſſion of them in market 
evert, or under any legal title, till I think that a prohibition 
ought not to be granted on any account. There is a difference 
between prohibitions pro deſectu juriſdiftionis and pro defefu trig. 
tiows, Where a deed is pleaded, a prohibition may be granted 
on account of a defect of trial; becauſe we all know that the 
Admiralty Court inſiſts on having two witneſſes to prove it, 
whereas the Common Law Courts only require one. But we 
cannot interpoſe unleſs that defect be ſhewn : for there, as well 
as in the Eccleſiaſtical Courts, if a deed or releaſe be admitted, 
that Court may proceed; and if the party ſubmit to trial, he 
cannot afterwards apply for a prohibition, Therefore if the 
plaintiffs had acquired the legal property in theſe goods, I do not 
ſee why they could not defend themſelves in the Admiralty as 
well as in this Court. With reſpect to what is ſaid relative to 
the Admiralty juriſdiction in 4 nf. 135.3 I think that that part 
of Lord Coke's work has been always received with great caution, 
and frequently contradicted, He ſeems to have entertained not 
only a jealouſy of, but an enmity againſt, that juriſdiction. The 
paſſage in 4 Inf, 135. diſallowing the right of the Admiralty to 
take itipulations, is expreſsly denied in 2 Lord Raym. 1286. 
And I may conclude with the words of Lord Holt in that caſe, 


+ that in this caſe “ the Admiralty had originally juriſdiction, and 


« there is neither ſtatute nor common law to reſtrain them,” 
Grosr, J.— If I had any doubt in this caſe, I ſhould wiſh 
that a prohibition ſhould be granted, in order that the parties 
might put this queſtion upon the record, and remove it into a 
higher court. But from the beſt conſideration which I have 
been able to give it, and from what I have heard from my bro- 


thers, J have not a particle of doubt; and therefore I think the 
prohibition ſhould be refuſed, 


Rule diſcharged (a). 


{a) Vd. Ld. Camden v. Hawe, in error, foft. 4 vol. 382. 
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Refs againſt Morcan, in Error, 


EPLEVIN in Gl/amorganſhire. The declaration contained 
R two counts; to the firſt of which the defendant below 
made cognizance as baili(F of Sir H. Mackworth for three years 
rent, amounting to 195 J.; and iflue was taken on the holding: 
and to the ſecond he pleaded non cepit, on which iſſue was alſo 
joined. The verdict entered was that the defendant did not of 
his own wrong, but for the cauſe alleged in his cognizance, take 
the goods, &c. contained in the declaration, as he lawfully 
might, Sc.; and the jury afſeſſed the damages of the defendant oc- 
caſened by the ſaid premiſes to 195 l., and for his coſts 44. and 
judgment was given below for 238 J. 6s. 5d. including 437. 
27, 5 d. for increaſed colts, The record was removed by a 
writ of error from the great ſeſſions at Glamorgan, and ſeveral 
errors were aſſigned ; that on the firſt iſſue the jury found a 
verdict immaterial and irrelevant to the iſſue; that they took no 
notice of the laſt iſſue joined; that they gave damages to the 
amount of the ſuppoſed rent in arrear, without inquiring con- 
cerning the rent and the value of the cattle diſtrained, when the 
judgment ought to have been given for nominal damages, and 
alſo for a return of the cattle. Upon this there was a ſuggeſtion 
of diminution in the return, alleging that the venire facias, the 
return thereof, the pannel of the names of the jurors annexed to 
it, and alſo certain endorſements on the venire ſaciat and pannel, 
were not returned. Theſe were afterwards accordingly removed 
by certiorari ; when the following endorſement appeared on the 
pannel, “ verdict for the defendant, damages 195 l., coſts by jury 
« 45. increaſe 33 J. 2s. 5 d.— 238 J. Gs. 54.7 

Marryat, on the part of the defendant in error, having ob- 
tained a rule to ſhew cauſe why the record tranſmitted into this 
court ſhould not be ameaded, by entering a verdict for the de- 
ſendant in error upon both the iſſues, and alſo a finding by the 
jury that the rent was in arrear to the amount of 195 J. and the 
cattle diſtrained of the ſame value, previous to the aſſeſſment of 
damages to that amount; or otherwiſe why the judgment ſhould 
not be amended by altering it to a judgment pro retorno habendo. 

Chambre, Bevan, and Nicol, ſhewed cauſe; and admitted that 
the verdict might be entered for the defendant in error on the iſſue 
on non cepit, becauſe on the endorſement on the jury proceſs there 
Was a general verdict for the defendant in er or; but contended 

that 
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made cex- 
nizance {cr 
rent in ar- 
tear, and 
the jury 
found a ver- 
dict for him, 
and 


mages tothe 
amount of 
the rent 
claimed in 
his cogniz- 
ance, Tithe 
out fixing 
either the 
amount of the 
rent ur 
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that the Court could not amend by inſerting, as the finding of 


—— the jury, the amount of the rent in arrear, and the value of the 


Rexs 


an 


goods diſtrained, becauſe that would be converting the Court into 


Moncan, a jury, without having the ſame means of information by ej. 


in Error 


dence. The verdict therefore cannot be entered according to the 
directions of the ſtatute 17 Car. 2. c. 7. . 3. Then if the judg. 
ment cannot be ſupported under the ſtatute, neither can it be 
altered to a judgment pro retorna habendo at common law. In re. 
plevin, the avowant may enter up his judgment either at com. 
mon law or under the ſtatute ; but having made his election to 
take it under the ſtatute, and that failing him, he cannot now 
enter up a common law judgment under pretence of amending 
a miſtake of the clerk. Under the ſtatutes of jeofails, all errors 
in the proceſs, and even the miſtakes of the clerk in entering up 
judgments, may be amended : but this cannot be conſidered as a 
miſtake of the clerk, for it is an attempt to enter up an entirely 
new judgment. 'The ſtrongeſt inſtance of an amendment is in 
the caſe of Short v. Coffin (a), where a judgment againſt an exe- 
cutor de bonis proprits was amended by making it de bonis teftatoris 
, &c. and d# bonis propriis fi non, & c. This was permitted on the 
authority of Chapman v. Gale (5), where the amendment was 
made on an afhdavit of the attorney that he had given proper in- 
ſtructions to his clerk, and that he had made a miſtake in enter- 
ing it up. The utmoſt therefore that can be done is to alter a 
judgment, when the clerk (ſtrictly ſpeaking, has made a miſtake» 
but not to alter an erroneous judgment when there is no mil- 
priſion of the clerk. The ſtatute of 8 Hen. 6. c. 12. / 2, 
which enables the Court to amend in affirmance of the judgment 
given, does not empower them to enter up a different judgment, 

Marryat, contra, was (topped. 

Lord Erxrox, Ch, J.—The amendment prayed for is an in- 
evitable conſequence of the finding of the jury, On the pre- 
miſes which the jury have found, no other judgment than that 
at common law could be entered. I think the caſe in Burrow 
goes the full length of deciding the preſent. 

BolLEn, J.—Suppoſe this judgment were reverſed on a writ 
of error, we ſhould award a judgment pro retorno habendo, as 
was done in Gamble v. By/worth (c), which happened ſoon aſter I 
came into this court; where th: Court alſo gave coſts up to the 


time of the firſt judgment. And it is better for the plaintiff in 


(% 5 Berr. 2730. (5) 2 Lev. 22, 


(e) Tr. 13 Geo. 3. J. R. 
error 


IN THE TWENTY-NINTH YEAR of GEORGE III. 


error that it ſhould be amended now, becauſe he will thereby be 
entitled to have his colts. | 

The Court then gave leave to the defendant in error to amend 
thus on payment of the coſts in error and of this application, 


on the plaintiff in error undertaking to nen pros the writ of 


error (a). ; 
(a) Vid. Gamen v. Jones, in error, peſt. 4 vol. 509. 


HazeLwoop dem. PRIOE againſt THATCHER. 


IMPSON moved to ſet aſide the proceedings in this eject- 
J ment for irregularity, becauſe the notice at the foot of the 
declaration was ſubſcribed in the name of the nominal plaintiff 
inſtead of the caſual ejector, on the authority of Peaceable v. 
Troubleſome (a), where the Court on a fimilar objection diſ- 
charged the rule for judgment. But 

The Court, after conſulting with the Maſter, ſaid that it had 
been repeatedly determined ſince the caſe in Barnes, that this 
was not a ſufficient ground of irregularity to ſet aſide the pro- 
ceedings z and they Refuſed the motion. 


(a) Barnes, 4to. edit. 172. 


— — — 


The Kino againſt SMITHIES, 


RSKINE on a former day obtained a rule to ſhew cauſe 

why an attachment ſhould not iſſue againſt the defendant, 

for not obeying a rule of this Court which required him to give 
inſpeCtion of ſome corporation- books at Colcheſter. 

Bearcreft now ſhewed cauſe, and made a formal objection, 
that the aſſidavit on which the application was made did not 
ſtate that the defendant had been ſerved with a copy of the rule 
perſonally, and that the original rule was at the ſame time Me tun to 
bm. And 

The Court being of opinion that this was abſolutely neceſſary, 
were about to | Diſcharge the rule (a): 

But it being ſuggeſted that the defendant had been ſerved 


with the rule in the regular manner, the Court gave the proſe- 
cutor an opportunity of making an additional aſfidavit as to that 


fact, 


(a) Id. &. v. Edywvean and Another, r*xt caſes 
15 
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352 CASES IN TRINITY TERM 


1789. 
The KinG againſt Joszyn Epbyvvzax and Sayy;, 
Fane 20ths ' SPILLER (a). 8 


Where a 1* Hilary Term laſt a mandamus iſſued, directed to the late 


—— mayor, the common clerk, capital burgeſſes, and counſellors, 


3 of Bodmin in Cornwall, commanding them in due manner to 2. 


of a mayor ſemble at the Guildhall in that borough on the 16th February, 
* and to proceed to the election of a mayor according to the ſta. 


8 4. J 2. tute 11 Ges. 1, c. 4. It was alſo ordered by a rule of the Court 
and a rule 


made that that public notice in writing of the time appointed by the writ 


public n0- ſhould be affixed in the market-place, or ſome other public place 


be affixedin within the borough, by Hext, the town-clerk, ſix days before the 
— election. And in the laſt Term a rule was obtained to ſhew cauſe 


— oy why an attachment ſhould not go againſt the defendants, who 


according were capital burgeſſes, for their contempt in not obeying the 


— mandamuzs, on an afhdavit of the towun-clerk, which ſtated that 


— ſix days previous to the time appointed he affixed a notice on a 
tachment 


tor difobe. ſtone poſt of the Guildhall of the intended election, and allo ſerved 


— the two defendants and moſt of the other members of the cor- 
* - 


mus againſt poration with @ copy of the rule, which had been iſſued reſpecting 


— — the notice; that though 16 members attended the meeting, the 


_— who defendants and three others did not, in conſequence of which no 
was 1crv 


with a copy election could be had, the charter requiring a majority of the 


1 capital burgeſſes (conſiſting of 36) to be preſent at the election 


—— of a mayor. 
— Morris and Gibbs now ſhewed cauſe, obſerving that it was a 


mandamus or general rule that no perſon is to be conſidered as guilty of a 
rule was 


ſewn him contempt for diſobeying any proceſs of the Court, unleſs the 
— original proceſs be ſhewn to him at the ſame time that he is 


8 ſerved with a copy of it. R. v. Smithies, ſup. 35 1. But here 


the act is neither the mandamus itſelf, nor the original rule upon which the 
—— any mandamus was granted, was ſhewn to the deſendants; neither 


But the ap- is it ſworn that they were left at the defendants' houſes, or that 
1 they ever came to their knowledge. : 
mert would =, nqpyence, Serjt. contra, admitted the general rule, but faid 
be well an- Bag i 

ſwered, if that it did not apply to this caſe. For the 11 Ges. 1. 6. 4. J. 2. 
——4 de Only directs, for the ſake of notoriety, that public notice in 


that he had ⁊uriting ſhall be affixed either in the market place, or ſome other 
Do notice © 


— public place in the borough; but it does not direct perſonal 
. | 


(e) See the preceding caſe, a 
notice 
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notice to each individual member of the corporation. And to 
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require ſuch notice would be to defeat the operation of the ſtaä ĩ 
tute, If indeed the defendants had not received any intimation "= King 
that the mandamus had iſſued, that would be an anſwer to an ap- . 


lication for an attachment: but here they have made no ſuch an- 
ſwer, and therefore the Court muſt conſider that they had ſuſſi- 
cient notice, eſpecially as they were ſerved with the rule. 

Lord KENYON, Ch. ].—Although, in general, perſona] notice 
is neceſſary before a party can be brought into contempt, yet in 
this caſe the act of parliament ſeems to have diſpenſed with it. 
That ſtatute, which was paſſed to prevent diſſolutions of the 
corporations which negle& to chooſe the mayor on the charter 
day, enables the Court to grant a mandamus to compel them to 
proceed to an election, and it directs that public notice in writing 
ſhall be affixed in ſome public part of the borough. It would 
de a ſufficient anſwer to ſuch an application as this to ſay that 
the party did not live within the limits of the borough, and had 
received no notice whatever of the writ. But the public notice 
directed by the act is primd facie ſufficient to call upon the 
members of the corporation; and if they can make ſuch an ex- 
cuſe, they ſhould ſhew it in anſwer. 

ASHHURST, J.— There ſeems to be no foundation in fact for 
any ſuch excuſe in this caſe, becauſe the defendants were ſerved 
perſonally with the rule. Rule abſolute. 


c—— — — 
The Kino againſt The Inhabitants of EDGeworTH. 


WO juſtices removed by an order Henry Rethwell, Suſan 

his wife, Henry their fon aged 15 years, and ſeveral younger 
children, from Caſtleton to Edgervorth, both in the county of 
Lancaſhire. The ſeſſions on appeal confirmed that order, ſubject 
to the opinion of the Court on a caſe, which ſtated that Henry 
Rot hauell, the father of Henry the pauper [not having a ſettle- 
ment at Zdgeworth), when Henry the fon was about 13 or 14 
years old, came to live upon a tenement at Zdgeworth, called 
Hob Lane Gate, of the yearly value of 5 J., and reſided there 
about two years; during which time Henry the father put out 


other, 


S2tur 
7 228. 


A ſon 16 
years old 
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apprentice 
in A. tor 
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which he 
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indenture 
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want of a 


Ramp, and the father in the mean time eained a ſettlement at B. It was held that the ſon was 


not ſettled in A. by ſervice of the apprenticeſhip, and that he was rot emancipated, 
his father's ſettlement at Y. 


Vol. III. A a Henry 
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1789. Henry the pauper to one James Pollitt, then reſiding in the 


townſhip of Spetland, for four years, to learn the trade of 2 
wool-comber, The pauper Henry accordingly left his father; 
houſe, to which he never afterwards returned but as a gueſt, 
and reſided with and worked for Pollitt at Spotland for the four 
years; and by him was provided all that time with meat, drink, 
waſhing, lodging, and clothes ; and was conſidered by his mo. 
ther as part of Pollitt's family. During thoſe four years the 
pauper was ſometimes a quarter or half a year without ſeeing 
his father or mother, on which occaſions he came to his father's 
at Hob Lane Gate on a Saturday evening, and returned home to 
his maſter's either on the Sunday evening or Monday morning 
following. After the expiration of the four years he never re. 
turned to his father's family, but worked at his trade of a wool. 
comber at different places about the country, and ſupported and 
maintained himſelf thereby, until he afterwards married, and re- 
ſided with his wife and family in a houſe of his own, After the 
pauper was put out to Pollitt, and before the four years expired, 
Henry the father took another tenement in Edgeworth, of the 
yearly value of 8 J. which he occupied with the former tenement 
called Hob Lane Gate for a year, whereby he gained a ſettlement 
at Edgeworth. The pauper never gained any ſettlement for 
himſelf; and the queſtion is, Whether he followed his father's 

ſettlement at Zdgeworth ? 

This caſe was ſent down to be re-ſtated in Hilary Term lift, 
the Court not being ſatisfied whether the pauper had been ap- 
prenticed to Pollitt by indenture. The ſeſſions now returned that 
the pauper had been put out apprentice by indenture, which was 
void for want of the ſtamp denoting the payment of the addi- 
tional duty. 

This caſe was argued laſt Hilary Term upon the ground ct 
emancipation, as well as upon the other point relative to the in- 
denture of apprenticeſhip. But the Court then had no doubt 

upon the firſt ground. [Vide the next caſe.) And, on the 
above fact being returned by the ſeſſions reſpecting the indenture, 

The Court (without argument) now 

Diſcharged the rule ſor quaſhing the order of ſeſſions. 


in THE TwENTY-NINTH YEAR of GEORGE III. 


2nd Kino againſt The Inhabitants of WIr rox cum 


TWAMBROOKES. 


HE pauper's father, John Hewitt, rented a tenement of 
161. a year in Witton cum Twambrookes, Cheſter, and re- 
{ded upon it above a year, when the pauper was about ſix years 
old, John Hewitt then went to Middlewick, where he did no 
act to gain a ſettlement, and about two years aſter ran away 
from his family; and the pauper's mother, taking the pauper 
with her to.Cong/eton, died in half a year, when the pauper was 
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— 


Saturday, 
1 


A child is 
not emanci- 
pated, ſo as 
to loſe the 
benefit of 
any ſettle- 
ment which 
his father 
may gain, 
till 2 7, or 
marriage, 


left in the care of qne Fane Brookes, with whom he lived at Con- ” till he 


g/eton, and worked at the filk-mills there. And the overſeers of 
the poor of Witton cum Twambrockes paid the whole or a part 
of his maintenance for four years to Fane Brookes, after which 
period the pauper ſupported himſelf till the age of 16 ; at which 
time he got 3s. 9 d. per week, and boarded himſelf where he 
liked. During the firſt part of the time he lived at Congleton, 
he ſaw his father twice at the diſtance of about four years, at 
which times his father did not give him any thing (except a 
pair of breeches and two pence halfpenny the firſt, and only 
three halfpence in money the ſecond, time). At 18 or 19 years 
of age the pauper went from Congleton to Sheffield, and hired 
himſelf for ſour years, by which hiring however he gained no 
ſettlement. He heard that his father had been to inquire after 
him at Congleton, and that he then lived at Dunham, to which 
place the pauper went to ſee him, and was at that time 23 yearg 
of age, and married. It appeared that the father had made 
ſuch inquiry as above mentioned after the pauper from his 
daughter (the pauper's ſiſter), with intent as he ſaid to give him 
a ſuit of clothes, as he had done leſs for the pauper than any of 
his children, It appeared that the father John Hewitt had 
married a ſecond wife, and held a tenement in Dunham of 111. 
a-year, and had lived upon it eight years when his ſon went to 
ſee him there as above; upon which viſit he ſtaid only one hour, 
and never ſaw his father at any time but as above. Upon the 
above facts, the juſtices at the C ger ſeſſions were of opinion 
that the ſettlement of the pauper George Hewitt was at Witton 
cum Twwambrookes ; that place appearing to them the laſt ſettle- 
ment the pauper's father had whilſt the pauper remained a part 
of his family: and they confirmed the orcer of two juſtices, by 

Aa 2 which 
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CASES IN TRINITY TERM 


1789. which the pauper and his wife and family were removed from 
— — Stoch port to Wit cum Twambrokes, 
2 —1 Bearcreft and Manley, in ſupport of the order of ſeſſions, at- 
Wir ron tempted to ſhew that the pauper was emancipated, becauſe after 
. age of eight years the pauper's father had no domicile of 
»z00XE£3. which the pauper could be a member. But 
Lord KENrox, Ch. J. —ſaid, it was never conceived in any 
caſe that a ſon, who was only 16 years of age, and who had not 
gained any ſettlement in his own right, was not part of his 
father's family, The caſes of emancipation have always been 
decided on the circumſtances either of the ſon's being 21 (a), 
or married (5), or having gained a ſettlement in his own right, 
or, as in the caſe of the ſoldier (c),) having contracted a relation 
which was inconſiſtent with the idea of his being in a ſubordi- 
nate ſituation in his father's family. 
BULLER, J.— In this caſe the pauper remained under the 
power (d) of his father the whole time, 
Per Curiam, | Rule abſolute (e). 


Topping was to have argued againſt the order of ſeſſions. 


(a) K. v. Bugden, Burr. &. C. 250. 

(b) Eaftwoodbay and Weftwocodbay, 1 Str. 438. R. v. Bugden, Burr. S. C. 270 
Sy. Michaels Ceflany in Nerwich, and St. Matthew's in I; ſwich, Str. $31. 

(e) R. v. Walpole St. Peter's, Burr. S. C. 638. 

(4) Vid. R. v. Offcburch, ante, 114. 

(e) Vid. R. v. The Inhabitants of Roach, oft. 6 vol. 247. 


mes A Dor on the ſeveral Demiſes of PaLmtR, SKIN NER, and 
une . 
BRUTTON, againſt RichaRkbps. 


Adeviſe of FFPHIS was an ejectment for ſome premiſes at Cliſthydhn, 


—_— Devon, tried at the laſt Summer Aſſizes at Exeter, before 


remainder the Lord Ch. Baron Eyre. And the only queſtion upon which 


viſor's any argument was made aroſe on the will of Henry Richards, 
lands, tere- ho being ſeiſed in fee of the premiſes in queſtion, by will 


ditaments, 


goods, chat- dated 27th of September 1765, after bequeathing a certain leaſe- 


— dar hold eſtate, to which he was entitled for the reſidue of a term 


— of years determinable on three lives, to his liſter Jane Dewdney, 
funeral ex- ſubject to the payment of a mortgage therein mentioned to be 


—. then due thereon, and alſo chargeable with the payment of 10/, 


paid,” (on- to each of his four brothers and to his ſiſter, within ſix months; 
veys the fee 


ol all the de. deviſed in the following manner: All the reſt, reſidue, and 


— real 4 remainder of my meſſuages, lands, tenements, hereditaments, 


6c goods, 
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goods, chattels, and perſonal eſtate whatſoever, my legacies and 
« funeral expences being thereout paid, I give, deviſe, and bequeath 
« unto my ſaid filter ane Dewdney ; and do hereby conſtitute 
« and appoint her whole and ſole executrix and refeduary legatee 
« of this my will.” The leſſors of the plaintiff derived title under 
the deviſee Jane Dewdney, who is ſince dead; the defendant 


claimed as heir at law of the deviſor. On the trial a verdict was 


taken for the plaintiff, with liberty to the defendant to move, 
without coſts, to have the verdict entered for him, in caſe the 
Court ſhould be of opinion that Jane Dewdney the deviſce only 
took an eſtate for life under the reſiduary clauſe. 

A rule to that effect was accordingly obtained in Michaelmas 
Term laſt ; againſt which, 

Rooke, Serjt. and Gibbs, were now to have ſhewn cauſe : but 
the Court deſired 

Lawrence, Serjt. and Burrovgh, contra, to begin; who con- 
tended that the deviſee Jane Dewdney took only an eſtate for life 
under her brother's will. The only words on which it can be 
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Doe 


againſt 
Ricnanvs. 


argued on the other fide that the deviſee conveyed the fee, are, 


« my legacies and funeral expences being thereout paid,” and 
« hereditaments.” But as to the former; the diſtinction has 
been long ſettled that where the charge is on the per/on of the 
deviſee, a ſee will paſs without words of limitation, becauſe other. 
wiſe he may be a ſufferer : but where the charge is on the land, as 
in the preſent caſe, the deviſee only takes an eſtate for life, In 
Collier's caſe (a), where the deviſe was to A., paying to one 20 5., 
and to others ſmall ſums, amounting to 45 s. in the whole, the 
eſtate being of the yearly value of 3 }. it was held that a fee paſſed. 
But the Court ſaid that if the deviſe had been of the land, and 
that vit h the profits of the land the deviſee ſhould pay to one 
ſo much, and to another ſo much, the deviſee would take only 
an eſtate for life ; for he cannot be a loſer. In Dichins v. Mar- 
ſhall (b), a deviſe of all the deviſor's lands and goods, after his 
debts and legacies paid, was held to carry only an eſtate for life. 
So in Canuing v. Canning (c), under a deviſe of « all the reſt, re- 
« fidue, and remainder, of the deviſor's meſſuages, lands, tene- 
te ments, or hereditaments, after his juſt debts, legacies, and funera} 
« expences are fully ſatisfied and paid,” to his executors in truſt 
for his daughters, the executors only took an eflate for life, Neither 
is the word « hereditaments” ſufficient to convey the ſee. In 


Hepervell v. Ackland (d), Trevor, Ch. J ſaid that the word 


() 6 Cz. 16. (4) Cre. Fla. 330. ( A.. 249» (4) Salt. 239. 
Aa 3 « heredi- 
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CASES IX TRINITY TERM 


s hereditaments” cannot be taken to denote the meaſure or quan, 
tity of the eſtate. And in Canning v. Canning, the Maſter of the 
Rolls ſaid (a) that the law was ſettled, in the caſe of Hopere!l v. 
Ackland, that a fee will not paſs by the word * hereditaments,” 
By the preſent will therefore, there being no words of inheritance, 
J. Dewdney only took an eſtate for life. The words here uſed 
at the moſt only raiſe a conjecture, But in Loweacres v. 
Blight (6), Lord Mansfield ſaid, “If the intention of the 
t teſtator be doubtful, the rule of law muſt take place. So if the 
« Court cannot find words in the will ſufficient to carry a fee, 
« though they ſhould themſelves be ſatisfied beyond the poſſibility 
& of a doubt as to what the intention of the party was, they muſt 
« adhere to the rule of law.” There are no introductory words 
in this will, indicating an intention in the deviſor of diſpoſing of 


all his eftates ; had there been ſuch, then the words reft and 


refidue, by being coupled with them, might perhaps have car. 

ried the fee. But it cannot be ſuppoſed that the deviſor in- 

tended that his ſiſter ſhould take the fee; for in the former clauſe 

in the will the leaſehold eſtate is bequeathed in the moſt cor. 

rect manner: from whence it may be fairly preſumed that, if 
he had intended that the inheritance ſhould be deviſed to his 

ſiſter, he would have uſed words adequate to the purpoſe, With 

reſpect to the appointment of the deviſee to be ſole executrix 

and refiduary legatee, thoſe words have an appropriated meaning 

they relate only to perſonal eſtate, and cannot therefore be conſ- 

dered to have been uſed as applicable to the freehold. 

Lord Kenyon, Ch. J.—The Court will not indeed anxiouſly 

ſeck for words to diſinherit the heir at law, though they will en- 

deavour to give effect to the intention of the deviſor. In this 

caſe no perſon, who reads this will, except a lawyer, can have 

any doubt on the meaning of it; for he deviſes «all the reſt, 
« reſidue, and remainder, of his meſſuages, lands, tenements, 
« hereditaments, goods, and perſonal eftate whatſoever to his 
e ſiſter,” and appoints her ſole executrix and refiduary legatec. 1 
admit indeed that thoſe words alone are not ſufficient in law to carry 
a fee; but I rely on the words which immediately follow, my 
10 legacies and funeral expences being thereout paid,” as ſufficient 
for that purpoſe. For the fund which is to anſwer thoſe demands 
ought to be as ample as poſſible. Thoſe charges extend to and are 
to be taken out of the property which was before given to the re- 
fiduary legatee : and if that deviſe did not compriſe the whole of 
be deviſor's eſtate, the intergſt as well as the land, the legacies 


(a) Mal. 242. (+) Comp. 355. 
. and 
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2nd funeral expences might not be paid. I remember a caſe 1789. 
ſome years ago, which came from the Northern Circuit, where 


the eſtate was charged with the payment of an annuity (a): But 


there were no words of inheritance; and the Court held that a Ricxazve; 


ſee paſſed. by it, becauſe the annuity might laſt longer than the 
life of the deviſee. And as it is plain that ſuch was the inten- 
tion of the teſtator here, I am glad to find the word * thereout” 
in this deviſe, without which the other words would not have 
been ſufficient to give effect to that intention. And I think 
this is not extending the rule further than the cafe to which I 
alluded. 1 
ASHHURST, J.—lf the words of this deviſe had been © pay- 
ing all my funeral expences and legacies out of the rents and pro- 
« fits,” they would not neceſſarily have carried the fee; becauſe 
23 the deviſee would only have been liable to pay them out of 
that particular fund, ſhe could not have been injured by it : but, 
according to the words of this deviſe, all the legatees may call on 
this deviſce for their demands. Therefore it muſt be taken to have 
been the deviſor's intention to give her wherewithal to pay them. 
BULLER, J.— There is hardly any caſe of this ſort where only 
an eſtate for life is held to paſs, but that it counteracts the teſ- 
tator's intention. For where a teſtator uſes general words, he 
means to diſpoſe of every thing he has. But ſuch is the rule of 
law, that unleſs ſome words are uſed which the law conſiders 
ſulhicient to carry a fee, the deviſee can only take an eſtate ſor 
life ; though indeed flight expreſſions are ſufficient to paſs the in- 
heritance, where the Court think that ſuch is the deviſor's in- 
tention, No technical words are neceſſary in a will to give a fee: 
but if any words are inſerted, to effeCtuate which it is neceſſary 
that a fee ſhould paſs, that is ſufficient. On the words of this 
will there can be no doubt : the teſtator firſt bequeathed a leaſe- 
hold eſtate to his ſiſter for the reſidue of the term; and afterwards 
deviſed * all the reſt, reſidue, and remainder, of his lands, here- 
« ditaments, and perſonal eſtate,” to the ſame perſon ; he clearly 
therefore intended to give by this deviſe every thing which he 


had not before diſpoſed of. Then follow the words“ my le- 


« gacies and funeral expences being zhereout paid;” which of 
themſelves are ſufficient to paſs the fee. And I think that if 
the deviſe had been to his ſiſter © paying the legacies, &c, out of 
the rents and profits,” that alſo would have carried the inherit- 
ance, For there is a diſtinction between a deviſe to truſtees to 
pay * out of the rents and profits,” and out of the annual rents: 


(a) Vide 3 Burr. 1533. & 1618, 
Aag in 


Dor 


againſt 


= —_— 
_ TS Lee — 
= 


| 
| 
"1 
1 


360 
1789. 


OC 
— 
1 


Monday, 
June 22d. 


Goods were 
inſured from 
the lading 
of them on 
board the 
hip = loſt 
or not loſt,” 
and war - 
ranted wwcll 
en a fariicu- 
lar day; the 
ſhip was loſt 
on that day 
before the 
policy was 
underwrite 
ten ; and it 
was hoiden 
that the un- 
derwriter 
was liable; 
for the war- 
ranty ts Come 
Fliad with, 
if the [ht 
Were lafe at 
any time of 
i bet day, 


CASES in TRINITY TERM 


in the former caſe they have a power of ſelling the eſtate, but 
not ſo in the latter (a). The latter part of this will is an additional 
reaſon for ſuppoſing that the deviſor intended that his ſiſter 
ſhould take the fee, becauſe after the above deviſe he makes her 
ſole executrix and reſiduary legatee. With regard to the opera. 
tion of the word © hereditaments ;” there have been different con. 
ſtructions in different caſes : in ſome caſes it has been held to paſs 
a fee, in others not (5). If I were obliged to give an opinion on 
the legal import of that word here, I ſhould not hefitate about 
it : but it is not neceflary to the determination of this caſe. 

Grosr, J.—Judges have at different times put different con. 
ſtructions on the word „ hereditaments:“ but in this caſe it is 
not neceſſary to give any opinion upon it. It is ſufficient for me 
to ſay that I agree with the conſtruction which the Court has put 
on the words © paying thereout.” 

: Rule diſcharged (c). 

{a) 1 Eg. Caf. Ar. 199. pl. 7, 3. 

(5) In Denn dem Mor v. Mellor, peff. 5 vol. 558. it was held that this word 
was not ſuicient to paſs a fee. 


(e) Vide Roe dem. James v. Avis, poft. 4 vol. 605. Goodright v. Stocker, Pit. 5 vol. 13. 
Andrew v. Southeuſe, ib. 292. and Denn dem. Mover v. Mellor, ib. 558; and 6 vol. 175, 


—— —ꝓ40—— — 


BLacknuRsT againſt COCKELL. 


T HIS was an action on a policy of inſurance on goods 
from the lading of them on board the ſhip at London, to 
Liverpool * loſt or not loſt :” at the bottom of the policy was 
added * warranted well December gth, 1784.“ At the trial at 
the laſt Guildhall Sittings before Lord Kenyon, it appeared that 
the defendant underwrote the policy between one and three 
o'clock in the afternoon of that day, and that the ſhip was loſt 
about eight o'clock the ſame morning. A nonſuit was enter- 
ed, with liberty for the plaintiff to move to enter the verdict for 
him, in caſe the Court ſhould be of opinion that he was entitled 
to recover on the above facts. 
A rule to that effect having been obtained 
Erſkine and Lawes now ſhewed cauſe againſt it. Though in 
general by the words «loſt or not loſt” the underwriter is li- 
able even though it ſhould turn out that the ſhip was loſt at the 
time of ſubſcribing the policy, yet the latter words in this caſe 
were inferted in the policy for the expreſs purpoſe of reſtrain- 
ing their operation to the point of time when the policy w25 
4 under- 
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underwritten. And though the ſhip were ſafe on part of the 


day when ſhe was warranted to be ſo, yet the was loſt before the = 


time when the policy was ſubſcribed : and the day may be di- 
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vided to anſwer the real ends of juſtice. Dyer 345. Sir R. againf 
Hmward's Caſe, Salk. 625, Ree v. Herſey, 3 Will. 274. Cock gts. 


Morris v. Pugh and Harwood, 3 Burr. 1241. Combe v. Pitt, 
3 Burr. 1434. and Pugh v. Robinſon, ante, 1 vol. 116. But 
ſuppoſing the day not to be diviſible in this inſtance, then the 
warranty extended to the ue of the day; and it was not 
complied with : ſo that either way the underwriter is not 
liable. 

Chambre, in ſupport of the rule, was ſtopped by the Court. 

Lord Kenyon, Ch. J.— The ſingle queſtion is whether the 
warranty at the bottom of the policy means warranted well at 
the time when the defendant ſubſcribed it, or any time on that day. 
And we are all of opinion that, if the ſhip were well at any time 
of that day, it is ſufficient ; and the underwriter is conſequently 
liable. . 

ASHHURST, J.— This is the only way of giving effect to all the 
words of the policy. The underwriter inſured the goods on 
board the ſhip * loſt or not loſt 3” but the aſſured engaged that 
ſhe was ſafe on ſome part of that day. 

BULLER, J.—The nature of a warranty goes a great way to. 
determine this queſtion, It is a matter of indifference whether 
| the thing warranted be or be not material; but it muſt be li- 
terally complied with; and if it be fo, that is ſufficient, Here 
the ſhip was warranted ſafe on the gth of December, and there 
was great reaſon for inſerting thoſe words, becauſe they protected 
the underwriter againſt all loſſes before that day; to which he 
would otherwiſe have been liable, as the policy was on the goods 
from the lading of them on board the ſhip. 

GRosr, J.—If this were not the true conſtruction of the 
warranty, one underwriter might be liable, and another not, 


though they both executed the ſame policy on the ſame day. 
Rule abſolute. 
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MoxTGOMERY againſt EGGINGTON. 


HIS was an action by the aſſured on a policy on freight 
valued at 1500 J. In fact only 500 pounds worth of freight 
was on board when the ſhip was driven from her moorings and 
loſt : But goods to the amount of the reſt of the freight were 
ready to be ſhipped, and were lying on the quay for that purpoſe 
at the time. Lord Kenyon, before whom the cauſe was tried at 
the Sittings after laſt Term at Guildhall, told the jury that the 
queſtion for their conſideration was, whether this was a mere 
colourable inſurance, and a gaming policy, or whether it was a 
bong fide tranſaction; if the latter, the aſſured was entitled to 
recover for the whole value in the policy. The Jury found a 
verdict for the plaintiff for the whole ſum. The caſe of Tongue 
v. Watts, 2 Stra. 1251. was cited at the trial, where it was held 
that, the ſhip being loſt before the cargo was actually on board, 
although it were ready to be ſhipped, the affured who had in. 
ſured the freight as well as the (hip could not recover the former, 
And Bower, for the defendant, obtained a rule to ſhew cauſe 
why the verdict ſhould not be ſet aſide; 

But the Court being ſtrongly of opinion againſt him, he 

abandoned the rule; and it waz accordingly 
Diſcharged (a). 

(a) Vide Thompſon v. Taylor, poſt. 6 vol. 478. 


—ͤ — . . — —-—-V—T . — 


Leron qui tam againſt KEN T, D. D. 
— was an action on the flat. 21 Hen. 8. c. 1 3. J. 26. for 
non- xreſidence; in which the plaintiff recovered nine pe- 
nalties. 

In laſt Eafter Term Erfeine moved to ſtay the proceedings, 
with liberty afterwards to move in arreſt of judgment; and made 
four objeCtions ; iſt, That no affidavit was filed that the offence 
was committed in the county where, or within a year before, 
the action was brought, according to the 21 Fas. I. c. 4. And 
White g. t. v. Boot (a) was cited; where the proceedings were 
ſtaid on a ſimilar objection. 2dly, That this was a proceedinę 
by bill; whereas it ſhould have been by information or original, 


and within a year before the bringing of it, The fat. 21 Jac. 1. c. 4. only applies to thoſe penal 
ſtatutes on which proceedings may be had before the juſtices of aſſize, juſtices of the peace, Sc. (6) 


(a) Ante, 2 vol. 274. (b) Vide Sbit nan qui tam v. Henbe, f 4 vol. 109. 
according 
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according to the ſtatute 18 EI. c. 5. (a) 3dly, That this Court 
hath no original juriſdiCtion over this ſubject: it ſhould be an in- 
formation before the juſtices of aſſize, or juſtices of the peace, 
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and removed hither by certiorari ; by 18 El. c. 5. And 4qthly, Nu. 


That the plaintiff ſhould have exhibited his ſuit in perſon, though 
he might afterwards have purſued the ſame by attorney ; by the 
ſame ſtatute. 

Jekyll and Fitzgerald, who ſhewed cauſe againſt the rule in 
laſt Eaſter Term, were deſired by the Court to confine themſelves 
to the firſt objection. And they obſerved that the application in 
White v. Boot was made in an early ſtage of the proceeding, 
whereas here no objeCtion is made till after verdict; and the 
defendant would have been entitled to a verdict at the trial by 
the 21 Fac. 1. c. 4. / 2., unleſs the plaintiff had proved that 
the offence was committed in that county. That part of the 
ſtatute 21 Fac. I., relative to the affidavit, is only directory to 
the officers of the court not to receive or file any information 
until an affidavit be made ; but it forms no part of the record, 
ſo as to enable the defendant to take advantage of the want of 
it. In Hall v. Jones (b), which was an action for flander in a 
Piepowder Court, one error aſſigned was, that it was provided by 
the ſtatutes 17 E. 4. and 1 R. 3. that no plea ſhould be held in 
a court of Piepowder, unleſs the plaintiff or his attorney made 


oath that the contract or other deed contained in the declaration 


was made within the time of the fair. But this error was diſ- 
allowed by the Court ; « for although this ought to be done if 
« the defendant will ſtand upon it, notwithſtanding ir ſhould not 
« be made part of the record.” In Farrington v. Keymer (e), which 
was a qui tam aCtion for exerciſing a trade, without having ſerved 
an apprenticeſhip, ſuch an objection as this was held no error on 
the record. The court held that the ſtatute was merely direCt- 
ory to the officer, and not a matter of error. But it is queſtion- 
able whether any affidavit be neceſſary ; the conſtant practice of 
not making ſuch affidavits goes a great way to explain the ſtatute, 
and to ſhew that they are not neceſſary. The ſtatute of Ghuce/< 
ter (d) alſo directs that in all actions above 40 s. there ſhall be 
an affidavit that the plaintiff's demand is above that ſum; and 
though that affidavit is now univerſally diſuſed, no proceedings 
have been held informal for the want of it. 


(a) Made perpetual by 27 EI. c. 16. and 31 Elia. c. 5. (6) 4 Inf. 272. 
{e) Cre. Car. 113, (d) & Ed. 1. 6. 8. 
| Lord 


— 


— — — 2 — — 
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Lord Kenvox, Ch. J.— All the objections, except that rel. 
tive to the affidavit, may prevail (if at all) on a motion in arreſi 
of judgment, or on a writ of error, as well as in the preſent 
ſtage of the proceeding. And with reſpe& to that objection 
ariſing from the want of the affidavit ; I think no ſuch affidayit 
is neceſſary; it has never been uſual to take that ſtep. Ang 
though, where the words of an act of parliament are plain, it 
cannot be repealed by non-uſer, yet where there has been a ſeries 
of practice, without any exception, it goes a great way to explain 
them where there is any ambiguity. I cannot forbear thinking 
that the ſtatute 21 ac. 1. c. 4. is merely directory to the officer; 
and that the objection, if it can prevail, ought to have been made 
in ſome of the previous ſtages of the cauſe: but this has pro- 
ceeded to verdict ; and thus at all events we get rid of the 
caſe of White v. Boot. But I have looked into the old caſes on 
this ſubject, and the reſult of my reſearches is that the ſtatute 
21 Jac. does not control any of thoſe ſtatutes on which penal action: 
are to be brought in the ſuperior courts (a). 

BULLER, J. (6) —I agree with my Lord in both points. To 
be ſure after a long courſe of years during which time it has not 
been the practice to file affidavits in ſuch caſes as the preſent, 
the Court will endeavour to get rid of the objection. And 
there is ſomething in the ſtatute of James 1. which fortifies 
the opinion of my Lord, on this ſecond point; for the firſt ſection 
enacts * that all offences to be committed againſt any penal ſta- 
« tute, for which any common informer may lawfully ground 
« any popular action, c. before zuftices of affine, juſtices of nf 
&« prius, or gaol delivery, juſtices of cyer and terminer, or juſtices of 
ec peace in their ſeſſions, ſhall be commenced, &c. in the county 
« where committed.” Now this aCtion could not (c) have been 
brought before the juſtice of aſſize, or juſtices of peace, &. 
and by the very words of the ſtatute, it only applies to caſes 
where the legiſlature had given liberty to common informers to 
bring actions, &'c. before juſtices of afſize, &c. Therefore I cannot 
help thinking that the caſe of bite v. Boot is not law. That 


(a) Dyer 236. Cro. Car. 112.---Sir V. Jo. 193.---Lit. Rep. 168. 212. 349. 
1 Pentr. 8.--- Latch. 192.---Sir T. Raym. 394----2 Keb. 424+ 447. 453.---3 Keb. 353. 
The contrary caſes are where proceedings might alſo have been had in inferior 
courts. Salt. 373.---Carth. 465.---2 Ld. Raym. $72.---Sty. 223.---But in Green v. 
Guy, Cro. Car. 146- and Garland gui tam v. Burton, 2 Str. 1103. it was expreſsly 
determined that an information for non-reſidence upon this ſtat. 21 Hen. 8. did not 
lie before juſtices of aſſixe, and oyer and terminer; that ſtatute having only given 
actions in the King's courts, where there may be an eſſoign, wager of law, or pro- 


tection. 
(4) Abſent Aſohurſh J. (s* Vide the caſes cited in note (a). 
was 
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was an action brought on the ſtatute 25 Ed. 3.; and it does not 
r that it was conſidered whether that action could have 


deen brought before juſtices of aſſize, &c.: And if it could not, | 


then the ſtatute 21 Fac. 1. does not apply to it. 

GxosB, J.—The application of the caſe of White v. Boot was 
made in an early ſtage of the cauſe, whereas this motion is not 
made till after verdict ; which at all events diſtinguiſhes this caſe 
from that. But certainly that caſe was not conſidered very much 
at large; and the obſervations made by my Lord and my brother 


Buller go to overturn it. | 
The Court therefore diſcharged the rule for ſtaying the pro- 


ceedings 3 bat granted a rule to ſhew cauſe why the judgment 
ſhould not be arreited on the other objections ; | 
But that rule was now abandoned (a) by the defendant's 


counſel, 


(a) Vide the ſecond objection: It appears by the late caſes (in oppoſition to V- 
diſton v. Clarke, Cro. Elia. 76.,—M. 29 E!.—13 Inſt. 194. S. C.---Sty. 223.---1 Rel. 
Ar. 537. fl. 8.) that a proceeding I bi/l is an original action within the 18 E. c. 5. j 
and that original, as there uſed, doth not mean original ꝛurit but original action, as con- 
jradiſtinguiſhed from proceedings in inferior courts and the Star Chamber, where the 
proceedings were in a ſummary way by libel or complaint. Hill v. Dechair, Sty. 381. 
4 Car. . Rol. Br. 537. & C.--.Carth. 234. The ſtat. 18 Elia. c. 5. (the very 
10d itſelf) gives an action of debt in any Court of Record to recover penalties againſt 
that act. The tat. 31 KE. c. f. relating to informers (which of courſe is of later 
date, mentions actions, ſuits, 6i//;, or informations. And in 5 Burr. 2722. Cowp, 
429. are two inſtances of proceedings in the Court of King's Bench on the ſtatute 
for nor.-refidence. 

In anſwer to the third objectĩon, ſee note (a) in page 364. 
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GoopTITLE on the joint demiſe of Faulk NR, JAMES 
SHADE and Mary his Wire, Samuvter Warp and 


Hannan his Wirz, and Anx Ropninson, againſt 


ANN and WiLLiam Mos. 


| FJECTMENT for copyhold premiſes in Berks, tried before 
Lord Kenyon, Ch. J. at the laſt Berkſhire aſſizes: verdict for 

the plaintiff, ſubject to the opinion of this Court on the follow 
ing caſe, 
The premiſes are copyhold of inheritance, and held of the 
manors of Great and Little Coxwell in Berkſhire. On the 4th 
Ofvber 1770, T. Giles died a bachelor, and ſeiſed of the pre- 


eſtopped, by that ſurrender of his anceſtor, from claiming againft the ſurrenderee.... 


Friday, 
June 6th. 


If the heir 
apparent of 
a copybolder 
in fee ſur- 
render in 
the lifetime 
of his an- 
ceſtor, and 
ſurvive him, 
the heir of 
ſuch ſurren- 
deror is not 
. Whether , 


in the caſe of a \ freebold eſtate if the heir nad made a ſeoffi ent under ſuch circumſtances, his heir 


Would not be eſtopped. 


miſes 
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1789. miſes in queſtion, leaving a nephew Thomas Robinſon, eldeſt ſon 
| and heir of his ſiſter Betty Giles by Richard Robinſon her huf. 
Goo. band, his heir at law. On the 25th April 1772, William Robin- 


TITLE 


geit ſon, only ſon and heir of Richard Robinſon, who was the ſecond 


Mon#z. fon of the ſaid Betty Giles by her ſaid huſband, was admitted 
to the premiſes in queſtion ; and at the ſame court ſurrendered 
into the lord's hands one part of them to the uſe of Richard 
Morſe, ſince deceaſed, (whoſe widow the defendant Ann is,) and 
the other part to the uſe of William Morſe the other defendant, 
in fee, at the will of the lord, c.; and ſeiſin of the tenements 
ſo reſpectively ſurrendered was accordingly given to Richard and 
William Morſe by the hands of the ſteward by the rod ; and they 
were accordingly admitted to their reſpective tenements accord. 
ing to the cuſtom of the manor. Thomas Robinſon, the eldeſt ſon 
of Betty Giles, and her ſaid huſband, died in the year 1778, 
without iſſue, and without ever having been admitted to the 
premiſes in queſtion, leaving William Robinſon, who ſurren- 
dered to Richard Morſe, and William Morſe as aforeſaid, his 
nephew and heir at law. In 1781 William Robinſon died, leay- 
ing his ſiſters Mary Shade, Hannah Ward, and Ann Robinſen, and 
his nephew John Faulkner, eldeſt ſon of his ſiſter Elizabeth, 
the leſſors of the plaintiff, his heirs at law. 

Lane, for the plaintiff (a) maintained three propoſitions ; iſt, 
If this were the caſe of a freehold eſtate, there could not be any 
implied warranty to bind the heirs of William, the brother of 
the leſſors of the plaintiff, who made the conveyance in queſtion, 
and under whom the leflors of the plaintiff claim. 2d, The 
leſſors of the plaintiff are not barred by any eſtoppel from claim 
ing the eſtate. 3d, Whatever might be the caſe of a freehold 
eſtate, they are not barred or bound in the caſe of a capybeld. 
1ſt, Before the ſtatute of Quia Emptores (b) any feoffment by the 
word dedi to hold by certain ſervices was held to bind the heirs 
by an implied warranty; but ſince that ſtatute the feoffor only is 
bound, and not his heirs. Cs. Lit. 384. a. recognized in 2 Black. 
Com. 300. Now if this be any warranty at all, it muſt be an 
implied one; for an expreſs warranty can only be by deed, which 
does not exiſt here. In Litt, ſ. 697. it is ſaid that there are three 
warranties, lineal, collateral, and warranty commencing by diſ- 
ſeiſin; and that warranties of the latter ſort do not bind the heirs. 
Now of that ſort was the warranty, if any, in this caſe : for, at 
the time of William's entry and conveyance to the defendant, his 

(e) In laſt Aichaelmas Term. (5) 18 El. 1. 
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uncle who was entitled to the eſtate was living, and conſequently 
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William was a diſſeiſor. 2d, The heirs are not barred by eſto- 


pel. In no caſe can they be eſtopped where an implied war- 
ranty would not have bound them. Eſtoppels are odious in 
the law becauſe they preclude the party from ſhewing the truth, 
Lord Coke in Co. Lit. 352. a. ſays there are three ſorts; 1ſt, 
By matter of record; 2d, By matter in writing; 3d, By matter 
in pays. The two firſt cannot apply here; therefore if there be 
any eſtoppel at all it muſt be by matter in pays. Of this latter 
ſort Lord Coke gives theſe five inſtances : by livery ; by entry; 
by acceptance of rent; by partition; and by acceptance of an 
eſtate, * The three laſt are entirely out of the queſtion ; . there- 
fore it only remains to be conſidered how far thoſe of livery or 
entry apply. The doctrine of livery only applies to convey- 
ances by deed ; it is to give a complete title to a party who was 
before entitled to enter: but that only applies to freehold ; 
and therefore there can be no eſtoppel by livery here, becauſe no 
freehold eſtate is attempted to be conveyed, It is held in Lit. 
J. 446. that a releaſe paſſeth nothing but the right which the 
releaſor hath at the time; and Lord Czke in his Commentary on 
that ſection puts this inſtance ; if there be grandfather, fa- 
ther, and ſon, and the ſon diſſeiſeth the grandfather, and 
makes a feoffment in fee, and the grandiather dies; the father 
againſt his own feoffment ſhall not enter, but if he die his ſon 
ſhall enter. So here, though William would have been eſtopped 
by own act, yet the leſſors of the plaintiff, who claim under 
him, ſhall not be eſtopped after his death, becauſe he had no 
right to paſs at the time of the ſurrender. If the heir do not 
claim the land from him who made the eſtoppel, but merely in 
point of form derives his blood through him, he ſhall not be 
eſtopped. Sir William Jones 460. Now here the eſtate is not 
claimed from William, becauſe he never had any eſtate z for be- 
fore it deſcended upon him he had ſurrendered to a purchaſer 
therefore only the right deſcended upon him. But though as 
againſt his own act he ſhall not be permitted to enter, yet his 
heirs, though in point of form they claim through him, ſhall 
not be barred. In Com. Dig. tit. Eſtoppel, E. 7. it is faid 
that an eſtoppel may be avoided where an act in pays is done by 
him who had no power to do it. So acceptance of rent by him 
who then had no title ſhall not be an eſtoppel. Co. Lit. 352. b. 
Here, therefore, as William had no right to do the act he did, 
thoſe who claim through him are not eitopped. * So if any in- 
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tereſt paſſed from the party, though not pro tanto, there ſhall be 


no eſtoppel. Co. Lit. 45. a. Maor 20. Now this eſtoppel may be 


avoided by the leſſors of the plaintiff, becauſe an intereſt did pafg 
during the life of the ſurrenderor. As to the entry mentioned by 
Lord Coke as the other inſtance of eſtoppel in pays, that is anſwer. 
ed by the ſame argument which applies to livery ; for livery is the 
act of the party giving poſſeſſion, and entry is the act of the party 
receiving it. But, thirdly, whatever may be the caſe of freeheld 
the doctrine of warranty does not extend to copyheld, and the 
leſſors of the plaintiff cannot be barred by eſtoppel. In Co. Lit, 
58. 5. and 4 Co. 22. b. a copyholder is conſidered as a mere te- 
nant at will according to the cuſtom of the manor; and in the 
latter caſe it is alſo ſaid, that the deſcent of the copyhold in fee 
ſhall not toll the entry of him who has a right to the copyhold. 
And in 3 Leon. 2 10. it was held that if there be a copy holder in 
ſee, and the lord admit a ſtranger who enters, he is but a tenant 
at will, and not a diſſeiſor, becauſe he came in by the aſſent of 
the lord. Therefore after the death of the great uncle in this 
caſe, who died ſeiſed, when the right deſcended to the eldeſt 
nephew, the uncle of the preſent claimants, their brother was 
but a tenant at will, and not a difleifor, becauſe he came in 
under the act of the lord. If then the brother were merely a 
tenant at will, his eſtate was determined by the conveyance to 
the defendants, upon whom the leſſors of the plaintiff may 
enter. In Shaw v. Barber (a) it is held that if a tenant at will 
make a leaſe for years, and the leſſee enter, he is a mere diſ- 
ſeiſor, and a releaſe or confirmation afterwards of the tenant at 
will is void, becauſe the privity is determined : but here the 
brother did not even in point of fact attempt to confirm the 
eſtate, If this were the caſe of a freehold there could be no 
collateral warranty to bind the heir, as the anceſtor had no eſtate 
of inheritance in poſſeſſion at the time; by the 21/7 /e@. of 4 Aun. 


c. 16. In Mor 352, it is laid down in expreſs terms that if there 


be a ſurrender of a copyhold with warranty, the warranty is void, 
Then if an expreſs warranty by deed be void, d fortiori ſhall an 
implied one, where it is not by deed; and in ſuch caſe the 
heirs cannot conſequently be eſtopped. In 2 Mad. 32. where 2 


| ſon, having a right to a copyhold eſtate after his father's death, 


entered and ſurrendered in his father's lifetime, the ſurrender 
was held void; and it paſſed nothing. Now that is a ſtronger 
caſe than the preſent, for here the ſurrenderor had no right veſted 
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jn him at the time of the ſurrender. 1 Med. 199. S. C. If the 
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goctrine of eſtoppels could be applied to the caſe of copyholds, — 


it would have been a deciſive anſwer to the above caſes. 

Bower for the defendants. The whole argument ſor the 
leflors of the plaintiff proceeds on a miſtake, in ſuppoſing a 
ſimilarity between warranty and e/foppel. The caſes reſpeQing 
warranty may be admitred, but they do not apply to this caſe, 
For the queſtion here is not whether any title was conveyed to 
the defendants, but whether the leſſors of the plaintiff are not 
eſtopped from declaring the truth, If this had been a freehold 
eſtate, there is no doubt but that the leſſors of the plaintiff 
would have been eſtopped : then there is nothing in the nature 
of the particular eſtates of copyholds to prevent the doctrine of 
eſtoppels attaching on them. Although there are no direct au- 
thorities on this point, yet on principle this cannot be dif. 
tinguiſhed from the caſe of freeholds. There are eſtoppels in 
pair as well as by deed: And a ſurrender, though no re- 
cord, is a ſolemn act, the public notoriety of which before all 
the tenants of the manor is equal to livery at common law; and 
before the Statute of Frauds a fee might have paſſed without deed, 
Whether the ſurrender is made, the ſurrenderee is in by him who 
made the ſurrender ; © and in a plaint in nature of a writ of entry 
„in the per” ſhall be ſuppoſed “ in the per” by him who made 
«the ſurrender.” 4 Rep. 27. 5. The ſurrenderee is ſo much in 
by the ſurrender that the lord cannot vary the uſes of the ſur- 
render; he cannot convey a different eſtate from that marked 
out by the ſurrender, Therefore on the notoriety of the thing, 
and on principle, an eſtoppel in the cafe of a copyhold is not to 
be diſtinguiſhed from that in a freehold by matter in pats, 

Cur. (a) adv. vult. 


Lord KRNTox, Ch. J. now delivered the opinion of the Court. 

This caſe depends on the ſhort queſtion whether a ſurrender 
of x copyhold eſtate, made by the heir apparent in the lifetime 
of his anceſtor, ſhall operate ſo as to prevent the heir at law 
of the ſurrenderor recovering the poſſeſſion. But in ſtating 
this queſtion we muſt not omit one material circumſtance that 
the heir at law, though he ſurrendered in the lifetime of his 
anceſtor, ſurvived that anceſtor. Generally ſpeaking, in point 
of reaſon it-ſhould ſeem that, where a perſon makes a conveys 


(a) Mr. Juſtice Buller was abſent, 
Vox, III, Bb ance, 
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ance, all thoſe who derive title through him ſhould be bound hy 
it, If this had been a freehold eſtate of inheritance inſtead of ; 
copyhold, and the heir at law, before the eſtate came to him, had 
confeſſed a judgment which had been properly docketed, and 
the eſtate had afterwards defcended on him, the eſtate would 
have been bound by it in equity. Then it ſeems harſh in point 
of reafon that the heir at law ſhould derive title through his 
anceſtor to an eſtate, which the anceſtor himſelf could not have 
claimed, But this difference depends upon the doctrine ct 
eſtoppels; and the caſes which are to be found on this ſubject 
are not eaſtty to be reconciled. The principal paffage relative tg 
this point is in e. 446. of Littleton, cited in the argument, 
If there be father and ſon, and the father be diſteiſed, and the 
ce ſon {living his father) releaſeth by his deed to the difſeiſor a] 
ce the right which he hath or may have in the ſame tenement; 
tc without clauſe of warranty, Sc. and aſter the father dieth, 6. 
ce the ſon may lawfully enter upon the poſſeſſion of the diffeiſor, 
cc for that he had no right in the land in his father's life, but the 
ie right deſcended to him after the releafe made by the death of 
er his father,” Sc. And in commenting on that ſcction Lord 
Cate (a) ſays, „If there be a warranty annexed to the releaſe, 
« then the ſon ſhall be barred, For albeit the releaſe cannot bar 
« the right for the cauſe aforeſaid, yet the warranty may rebut, 
c and bar him and his heirs of a future right which was not in 
« him at that time : and the reaſon, which in all caſes is to be 
« ſought out, whereſore a warranty, being a covenant real, ſhov!d 
« bar a future right, is for avoiding circuity of action (which is 
cc not favoured in law); as he that made the warranty ſhould reco- 
te ver the land againſt the ter-tenant, and he by force of the war- 
« ranty to have as much in value againſt the ſame perſon, Yet 
ce there is a diverſity between a warranty and a feoffment ; for it 
tc there be grandfather, father, and ſon, and the father diſſeiſeth 
ce the grandfather and make feoffment in fee, the grandfather 
« dicth, the father againſt his own feoffment ſhall not enter: but 
« if he die, his ſon ſhall enter. And ſo note a diverſity between a 
£ releaſe, a feoftment, and a warranty: a releaſe in that caſe is 
« void; a feoltment, is good againſt the feoffor, but not againlt his 
„ heirs; a Warranty is good both againſt himſelf and his heirs.” 
1.ord Coke there refers to fome caſes in the year books; one of which 
35 in point, but the others are irrelevant. Now that is the principal 


(a) Cs. Li. 265, 
| ground 
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und on which the argument for the leſſors of the plaintiff ſtands 
on that part of the caſe. But in anſwer to this there are many 
caſes to be found in the books, from whence we may collect that 
the Courts of Law have thought that a conveyance without war- 
ranty will equally operate as an eſtoppel ;z and that where the 
anceſtor is eſtopped, the heir ſhall alſo be eſtopped. Such are the 
caſes in Sir W. Fones 459. and 6 Med. 258. In the former it 
was ſaid that eſtoppels in fait and by record by fine or recovery 
ſhall bind not only the party to the eſtoppel, but alſo all privies 
who claim under him : but if the heir do not claim as privy, but 
by his own purchaſe, or from another anceſtor, he ſhall not be 
bound: and to be ſure this diſtinction is obvious enough. And 
ju the latter of them it was held that “ if a man make a leaſe by 
« jndenture of land, which is not his, and after purchaſes it, that 
« leaſe ſhall bind him his heirs and aſſigns; and an eſtoppel, that 
« affects the intereſt of land, ſhall run with it to whoever takes 
« it,” The ſame caſe is alſo reported in 2 Ld. Raym. 1048. If 
then it had not been for the authority of Co. Littleton, we ſhould 
have thought ourſelves prefſed by the later caſes. But in this 
caſe we think we are delivered from deciding how the law ſtands 
on that controverted point; for, whatever may be the caſe with 
reſpet to freehold eſtates, this queſtion ariſes on a copyhold eſtate, 
And we have met with a caſe, determined by a great authority (a), 
which was not referred to in the argument, and which is deciſive 
of this caſe. In Tayhr v. Philips (b) Lord Hardiwicke ſaid, “ In 
order to paſs an eſtate by ſurrender, the eſtate muſt paſs into 
the hands of the lord, through which it muſt be taken. A fine 
« differs from the caſe of a ſurrender ; for that will be good 
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againſt the heir by eſtoppel, although it paſſes no eſtate at all: 


but if a ſurrender be not good, there qwill be no eſtoppel, and no 
t eſtate can paſs into the hands of the lord.” Now that is a di. 
rect authority in point; and we have not been able to find any 
other caſe reſpecting copyholds, which comes ſo near the preſent 
caſe, Therefore on the authority of that caſe we are of opinion 
that the leſſors of the plaintiff are entitled to recover. 

| Peſtea to the plaintiff, 


(4) Ld. Hardwick, (b) 1 Ys. 250. 
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CASES ww TRINITY TERM 


Harpos and another, Executors of Havxts, again} 
WILSHERZ. 


EBT on bond given by the defendant and his late father 
deccaſed, to the teſtator. The defendant craved oyer of 
the condition, which (after reciting a marriage ſettlement in 
1752, on an intended marriage between the teſtator and the de- 
fendant's ſiſter, on which the defendant's father was to advance 
to the teſtator 300 /. for the then marriage portion of his daugh. 
ter, and to ſecure the further ſum of ;o. to the teſtator 
within 12 months aſter his own death © in caſe his daughter, or 
&© any ue of her body begotten by the teſtator ſhould happen to 
& ſurvive him,“ with intereſt in the mean time after the rate of 
31. 105. per cent.) was that the defendant's father ſhould yearly 
during the joint lives of himſelf and any of the ie of the body 
of his daughter begotten by the teſtator pay to the teſtator, hi, 
executors, Sc. 17 J. tog. as the intereſt of the 300 J. and alſo 
that the heirs, executors, Cc. of the defendant's father ſhould 
within 12 months next after his deceaſe (any of the 1ifſue of the 
body of his daughter, begotten by the teſtator, being living at 
the time of his deceaſe) pay to the teſtator, his executors, Cc. 
the ſum of po I. The defendant then pleaded payment of the 
intereſt during the joint lives of his father and any of the iſſue of 
the body of his ſiſter begotten by the teſtator: and averred that 
his father died in Faraory 1988, at which time there were not 
living any of the iftuc of the body of his daughter begotten by 
the teſtator. 

The replication ſtated that in the lifetime of the defendant's 
father, in September 1777, W. Haynes, ane of the tavo ſaus of the 
body of the defendant's ider begotten by the teftator, intermarried 
with E. Hudſon, and during the lifetime of . the defendant's 
father, in November 1780, had iſſue of his body on the body 
of Elizabeth his wife begotten one fon, 7. WW. Haynes; and 
afterwards, and during the life of the defendant's father, in ue 
1782, had other iffuc of his body on the body of Zlizabeth his 
wife begotten another ſon, G. Haynes ; which two ſons were 
both living at the time of the death of the defendant's father, 
and are ſtill living; yet that the defendant had not paid the 5004. 
within 12 months aſter his father's death. 

To this replication there wes a general demurrer and joinder, 


Ruſſel, 
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Ruſſel, in ſupport of the demurrer, contended that though 178g. 


the word „ iſſue” has a technical meaning, as applied to the 
limitations of real property, yet when applied to perſonal con- 
tracts it ought to be underſtood in its ordinary acceptation, in 
which i: is reſtrained to children only. And in this particular 
caſe that meaning is marked by the addition of the words “ of 
« her body begotten by the huſband,” which neceſſarily confine 
it to their children. This too is agreeable to the general object 
of marriage ſettlements, when the parties only look to the chi- 
dren of the marriaye, and do not mean to provide for grand-chil- 
dren. And the caſes of Alexander v. Alexander, 2 Fez. 640. 
and Adams v. Adams, Cowp. 651. were cited; in which it was 
held that a power to appoint to chi/dren does not extend to 
grandchildren. 

Weed, contra, was ſtopped by the Court. 

Lord Kenyon, Ch. J.— The caſes cited of Alexander v. Alex- 
ander and Adums v. Adams are very different from the preſent, 
For in thoſe prior to the marriages the parties ſtipulated for a 
certain proviſion for the children of the intended marriage; but, 
as the law does not allow of limitations to perſons beyond the 
next generations, thoſe limitations muſt of neceſſity be confined 
to the children of the marriage. But this is a contract of a 
very different nature: a proviſion was to be made by the father 
of the intended wife (his daughter), and he engaged to pay the 
intereſt of a certain ſum to the intended huſband during his life, 
aad to pay a further ſum to the huſband or his executors, c. 
in caſe the daughter or any of her iſſuc ſhould be living at the 
time of his death. This fum is not ſtipulated to be paid to the 
immediate progeny of the marriage, the children, but it is to be 
paid to the father or his executors, in caſe any of the iſſue be 
living. Then the queſtion is whether there is any iſſue of this 
marriage: the word * iſſue” is genus generaliſſiimum,; and under the 
ſtatute de honig it takes in the moſt remote degrees. Then 
it was ſaid that in caſe of perſonal property “ iſſue“ is to be 
taken in its more ordinary acceptation, and be conſined to 
« children” only: but a variety of caſes might be put to ſhew 
that it extends to the moſt remote iſſue even in the caſe of per- 
ſonalty. There are many caſes where an intereſt is held too 
remote, becauſe it is to depend on an indefinite failure of iſſue ; 
there the limitation is void, becauſe it includes all ſucceeding 
generations, 


Ter Curiam, Judgment for the plaintiffs. 
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CASES IN TRINITY TERM 


DurrirtD againſt ScoTT and OTHERS, Executors of 
BALCHER. 


Dörr on bond given by Balcher to the plaintiff, The 
defendants craved oyer of the condition of the bond; 
which was for the performance of covenants in an indenture of 
ſeparation between the plaintiff and his wife of the one part and 
Balcher of the other part ; and alſo of that deed, which con- 
tained a covenant by the teſtator to indemnify the plaintiff againſt 
all debts whatſoever, which the plaintiff's wife ſhould, during 
the ſeparation, contract, and alſo againſt payment of all alimony 
or maintenance, and againſt all coſts, charges, expences, and 
damages whatſoever, which the plaintiff ſhould at any time 
thereafter pay, ſuſtain, or be put unto by his wife contracting 
any ſuch debt or debts, or by the demand of any ſuch alimony 
or maintenance, or for or by reaſon, or in reſpect, of any other 
cauſc, matter, or thing whatſoever, which might be borne, paid, 
or ſuſtained by the plaintiff, touching or concerning his wife ſo 
living ſeparate; and then pleaded a general performance. 

The plaintiff in his replication ſet forth the following breach: 
'That during the ſeparation, and after the death of Balcher, to 
wit, in Michaelmas term 29 Geo. 3. B. R. one James Cuthbert 
impleaded the plaintiff in a plea of treſpaſs on the caſe for the 


non-performance of certain promiſes before that time, and after 


the indenture of ſeparation, and during the continuance of ſuch 
ſeparation, ſuppoſed to be made by the plaintiff to the ſaid 
James for a debt which the plaintiff's wife, during ſuch ſepara- 
tion, had contraſted on account of certain goods ſuppoſed to be 
ſold by Cuthbert to the plaintiff, and delivered to the plaintiff's 
wife; and ſuch proceedings were thereupon had, that afterwards, 
to wit, in the ſame term, Cc. the ſaid James by the conſidera- 
tion and judgment of the ſame Court recovered againſt the plain- 
tiff as well the ſum of 82 J. 145. 10 d. ſor his damages, by reaſon 
of the non-performance of the ſaid promiſes, as alſo 23 J. 15 5. 24. 
which were adjudged to him for coſts, whereof the plaintiff was 
convicted, as by the record, &c. And the plaintiff averred that 
he by reaſon of the premiſes was afterwards, to wit, on the iſt 
day of January 1789, at, Oc. obliged to pay and did pay to th. 
ſaid Famer the ſum of 120 J. in diſcharge of the demands, coſts, 
and charges fo recovered by Cuthbert of the plaintiff. The 


tiff mult iave recovered on theſe plładirgs; for tle deſendant has atmitted notice. 


6 plaintiff 
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laintiff alſo averred that in his defence of that ſuit he neceſ. 
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ſarily laid out the ſum of 40 J.; of all which premiſes the defend 


ant afterwards, and after the death of Balcher, to wit, on, &c. 


Durrizrp 
againſt 


had notice, yet the defendants have not indemnified the plaintiff Scorr, 


of and from the damages and «gs ſo paid by him as aforeſaid, 
for the cauſe aforeſaid, aer for his ſaid expences, which he was ſa 
ut to as aforeſaid in that behalf, nor have repaid, c. 

To this replication there was a general demurrer and 
joinder. 

$hepherd, in ſupport of the demurrer, inſiſted that the repli- 
cation could not be ſupported, becauſe the plaintiff had aſſigned 
2 breach for the pon-payment of a groſs ſum, part of which 
the defendants were not bound to pay. And as only one breach 
is aſſigned, which is entire, if the replication be bad in part, it is 
bad in the whole. The breach is for the non-payment of one 
entire ſum, compoſed of three different articles; the debt due 
to Cuthbert, the colts, and the expences. Now though the 
plaintiff, if he had aſſigned three ſeparate breaches, would have 
been entitled to recover, if cither of them were well founded, 
yet, being laid as one entire ſum, and the bond of indemnity not 
neceſſarily extending to the coſts and expences, the defendants 
are enttled to judgment. For, in order to entitle himſelf to re- 
cover the colts and expences attending the recovery of Cuthbert's 
demand, the plaintiff thould have ſhewn that he had given notice 
to the defendants of that demand; by neglecting to do which 
thoſe coils and expences were incurred. Notice is necefſary in 
evcry caſe of this kind, excepting where the matter of which the 


notice is to be given is within the knowledge of all the parties. 


But that is not the caſe here; for this bond is to indemnify the 
plaintiſf agaiaſt all debts which his wife might contract in future, 
If notice had been given to the defendants, the coſts and ex- 
pences would not have been incurred; the plaintiff therefore 
cannot in this action avail himſelf of his own neglect. [In an- 


{wer to a queſtion put by the Court, Whether, if the plaintiff | 


himſelf had no notice of the demand till the action was com- 
menced, the defendants would not have been liable to pay thoſe 
colts ?—it was admitted that they would. ] 

Lord KENLON, Ch. J. (ſtopping Lane, contra.) — There is no 
doubt but that the plaintiff is entitled to recover. The defend- 
ant's teſtator has undertaken in the moſt gencral terms to indem- 
nify the plaintiff againſt his wiſe's debts, and againſt all demands 
by reaſon of any cauſe, matter, or thivg whatloever concerning 
| Bb 4 her. 


* 
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her. Andif it had been intended by the parties that the obligor 
ſhould have notice of each demand, that ſhould have been in. 


Duyr ue ſerted as a condition in the articles of ſeparation, as is frequently 
4 


againſt 
SCOTT» 


done. There are many old caſcs to ſhew that a party who coye. 
nants generally to do a particular thing, is bound at all events, 
Lord Coke ſays if A. undertake to enfecft B., he is bound to pre. 
vail on B. to accept livery of ſeiſin. So if A. covenant that }, 
ſhall reſign his living at a particular time, the covenant is ſor. 
feited, though the biſhop will not accept the reſign:tion. Now 
here the teſtator undertook to indemnify the plaintilf gencrally 
againſt his wife's debts; and an action was cemm nced by Cath. 
bert, which, for any thing that appears to the contrary, was the 
firſt notice which the plaintiff had of that demand; nor docs it 
appear on the record but that theſe coſts were incurred in the 
firſt ſtage of the proceeding, in which caſe no negli d is imput. 
able to the plaintiff. There is alſo another ground why this de. 
murrer cannot be ſupported For it is admitted that the de— 
fendants were at all events anſwerable for Cuthbert's debt; and 
this being an action for a penalty, the demand cannot be eniorced 
without taking a judgment on the bond And though the Comt 
will fee that the plaintiff takes out execution for nothing more 
than the plaintiff is really entitled to recover, that is no jection 
to the action itſelf, But on the other ground the plaintiff is en- 
titled to the coſts and expences attending Cuthbert's action, as 
well as the debt itſelf. 5 | 

ASHHuRST, J.— If the defendants meant to take advantage 
of the want of notice, they ſhould have taken iſſue on that part 
of the replication which ſtates © of all which premiſes the 
« defendants had notice.” They might have replied that they 
had no notice, if that were a material part of their caſe. Inſtead 
of which they have demurred to the replication, and have 
thereby miſtaken their defence. But even if the plaintiff had 
given notice of the action being brought, ſtill ſome coſts mult 
have been incurred, which the plaintiff would have been entitled 
to recover; therefore at all events he is entitled to judgment 
upon the demurrer. 

BuLLER, J.— This cafe has been argued on two grounds; 
1ſt, On a rule of pleading, which is that a replication (when en- 
tire) which is bad in part, is fo in the whole; 2dly, That it is no 
alleged that the defendants had notice of Cuthbert's demand. As 
to the firſt : though there is ſuch a rule in law, it is miſapplied 
in this caſe, The common caſe in the books, to which the rule 


13 applies, 
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applies, is where two perſons join in a juſtification in treſpaſs, 
and there if the plca be bad tor one, it is alſo bad for both. 
But the rule cannot apply to any caſe where the objection is 
merely on account of ſurpluſage. This replication ſtates matter 
ſufficient to entitle the plaintiff to maintain an action on the bond; 
and even though it had ſtated ſomething afterwards which was 
inaccurate, yet that would not have vitiated the whole. With 
reſpect to the ſecond point; it is ſaid that the plaintiff has de- 
manded three things by his replication. Now if he is entitled to 
one of theſe, he muſt have judgment. He js undoubtedly en- 
titled to recover the amount of Cuhbert's debt; and the queſ- 
tion is, whether he is not alſo entitled to the cet and expences. 
As to that, I believe there are caſes which ſay that, to entitle a 
perſon to recover on a bond of indemnity, he muſt ſhew that he 
was compe:led by law to pay the debt. They go a great way to 
prove that the plaintiff in this caſe is entitled to recover the colts 
and expences. 'The purpoſe of giving notice 1s not in order to 
give a ground of action; but if a demand be made which the 
perſon indemnify ing is bound to pay, and notice be given to him, 
and he refuſe to defend the action, in conſequence of which the 
perſon to be indemnified is obliged to pay the demand, that 
is equivalent to a judgment, and eſtops the other party from ſay- 
| Ing that the defendant in the firſt action was not bound to pay 
the money, : 
Grost, J.—agreed in this latter reaſon ; and ſaid he recol- 
lected many ſimilar caſes, in which no notice was alleged that 
the action was commenced, Judgment for the plaintiff, 


Hype againſt HIL. 


OVENANT for 771. 105. due to the plaintiff as aſſignee 

of Sandys, for two years and a half of rent, on 25th De- 
cember 1788, under an indenture of leaſe dated 22d February 
1783, made by Sandys to the defendant of two houſes and a 
piece of ground for 61 years at the yearly rent of 31/, The 
Cefendant pleaded riens in arrere, and a ſet-off for money paid, 
and on an account ſtated ; and he alſo paid 55 J. into court. 
Iſues were taken on the two pleas: and at the trial before Lord 
Kenyon, Ch. J. at the Guildhall Sittings after Eafter 1789, a ver- 
dict was taken for the plaintiff, ſubject to the opinion of the 
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Court on a caſe z which ſtated (beſides the neceſſary and formy 


with Sandys, his heirs and aſſigns, to pay, bear, and diſcharge, 
all and all manner of rates, payments, aſſeſſments, and impoſi. 
tions, both ordinary and extraordinary, whatſoever, which during 
the term, ſhould be rated, taxed, charged, aſſeſſed, or impoſed, or 


ariſe or become payable out of, for, or in reſpect of, the demiſcd 


premiſes (the land-tax only excepted ); and alſo a covenant on the 
part of the defendant to lay out 400 J. within the firſt four years 
in building four dwelling-houſes on the piece of ground. The 
caſe then ſtated that the defendant accordingly built thoſe four 
houſes : that at the time of granting the leaſe, and until the ſour 
houſes were built, the ſum of 3 J. 8s. was annually aſſeſſed 
upon the demiſed premiſes for the land-tax; and that ſince that 
time the ſame aſſeſſment of 3 /. 8 f. has been annually made upon 
the two old houſes, and the ſum of 5. 125. has been annually 
aſſeſſed on the four new houſes, for the land-tax, by a ſeparate 
aſſeſſment ; which ſums were ſo aſſeſſed by a pound-rate of 47 
in the pound, computed on a ſum not exceeding the actual an. 
nual yalue of the premiſes; and ſeparate receipts were given by 
the collectors for the reſpeCtive aſſeſſments. The defendant has 
paid 8 J. 105. for two years and a half due 25th December 1788, 
of the annual aſſeſſment of 3/7. 8 . and alſo 14 J. for the ſame 
time of the other annual aſſeſſment of 5 /, 125. on the four new 
houſes. 

The queſtion is, Whether the defendant is to be allowed the 
14 J. being the increaſe of land- tax of the improved rent? if he is, 
the poſlea is to be delivered to him; if not, a verdict is to be 
entered for the plaintiff for 147. 

Holroyd was to have argued for the plaintiff; but the Court 
deſired to hear the other ſide firſt, 

Gibbs, for the defendant, ſubmitted that the exception in the 
leſſec's covenant amounted to an agreement between the landlord 
ard tenant that the tenant ſhould not pay any part of the land- 
tax, and that conſequently the 20e of it muſt fall on the 
landlord. When the parties entered into the agreement for this 
leaſe, it was ſtipulated that the tenant ſhould pay certain taxes 
for the payment of all which he expreſsly ſubjected himſelf by a 
covenant z but in that covenant there is an exception of the land- 
tax. It cannot be contended that the circumſtance of this being 
a building leaſe will vary the caſe in favour of the landlord, be- 


cauſe only the tenant will Le benefited for a certain time by the 
additional 


I THE TwENTY-NINTH YEAR oF GEORGE III. 


additional buildings; for that, on the contrary, furniſhes an 
argument in favour of the tenant, becauſe it ſhews that the par- 
ties had in contemplation the improvement of the eſtate and the 
conſequent addition to the land-tax, and yet in their agreement 
the tenant only covenanted to pay all the other taxes, but the 
land-tax; leaving that tax, however it might be increaſed by the 
alteration of the eſtate, to be paid by the landlord, But even 
ſuppoſing that this exception in the covenant did not amount to 
an agreement on the part of the landlord to pay the land-tax, 
then it falls within the general rule that the land- tax mult be 
2vholly paid by the landlord, the land-tax act giving the tenant a 
| power to deduct it out of the rent, 

Lord Kenyon, Ch. J.—In whatever light this queſtion is 
conſidered, it is extremely clear. The covenant, referred to in 
the leaſe, and which is the only thing that affords the ſemblance 
of an argument, is a covenant by the tenant, in which he ſtipu- 
lated to pay all the taxes, except the land-tax, that is, the land- 
tax which by law the landlord was then liable to pay. Then in or- 
der to ſee what that is, recourſe muſt be had to the land- tax act, 
which directs (a) the tenant to pay the land-tax in the firſt 
inſtance, and to deduct out of the rent ſo much of the rate as in 
reſet of the ſaid rent the landlord ſhould and ought to pay 
and bear; and the landlords, both mediate and immediate, ac- 
cording to their reſpective intereſts, are required to allow ſuch 
deductions. Then the Legiſlature did not mean that the whole 
of the land- tax in reſpect of a/! the rent ſhould be borne by the 
original landlord, but each was to make that allowance in pro- 
portion to the rent which came to him. On the words of the 
ſtatute, therefore, it is impoſſible to form a doubt. And this 
queſtion does not now ariſe for the firſt time; for in Tau v. 
Leman (Y) this preciſe queſtion was determined. 

BULLER, J.— There was alſo another caſe in this Court in the 
year 1765; where A., having granted a building leaſe to B. at the 
yearly rent of 7 /. which eſtate B. improved and afterwards un- 
derlet for 54 J. per annum, was held only liable to pay the land- 


tax in proportion to the old rent (c). 
P;/iea to the plaintiff, 


(a) 28 Ces. 3. c. 2. . 17. & 35- N. B. Theſe clauſes are added in all the land- 
{4x acts; but are differently numbered in the different acts. 

%%. 2 Kr. 1191. 

% Harnfate-r v. Lec, E. 26 Co. 3. B. R. S. P. 
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An indent- 
ure of 2 
pariſh ap- 
prentice aſ- 
ſented to by 
the two juſ- 
tices ſea- 
rately 15 
void; aud 
no ſet- 

t ement is 
gained by 
ſerving un- 
der it. 


CASES IN TRINITY TERM 


The KINO again The Inhabitants of HamsTary 
RrDwaRE. 


THX pauper, Arn Cradock, being ſettled at Rudgley, vn 

bound by indenture by the pariſh officers of Rudgliy, as 4 
pariſh apprentice, to Su/annah Calton of the fame place; who 
aſſigned her by decd to S. I aiter of Hamſtall Ridware, with 
whom ſhe reſided there under the indenture for more than 40 
days, and tilt the time of his death, when ſhe was removed by 
order of two juſtices from Ham/all Ridware to Rudgley. The 
iadenture was ſeparately aſlented to by two juſtices of the peace 
by ſigning the ſame; but the two juſtices did not aſſent to or ſign 
the ſame at the ſame time, or in the preſence of each other, 
The Court of Seſſions at Szafard quaſhed the order, by which the 
pauper was removed to Rudgley. 

Bearcroft and Seyer, in ſupport of the order of Seſſions, ad- 
mitted that wherever the magiſtrates are to exerciſe a judgment 
upon the ſubject it is neceſſary that they ſhould meet, in order 
that their act may be the reſult of their joint opinion; as in 
making orders of removal (a), orders of filiation (5), and ap- 
pointment of overfeers (c); but contended that where the juſtices 
act only mini/terially, as in the inſtance of allowing a poor 
rate (d), they may act ſeparately ; and that the aſſent of the 
Juſtices in the preſent cafe fell within the latter deſcription, 
The words of the firſt ſection in the 43 El. c. 2., by which the 
pariſh officers by and with the conſent of taus juſtices are directed to 


raiſe competent ſums for the relief of the poor, are nearly 


ſimilar to thoſe in the fiſth ſeAion of that act, on which this 
qu-ſtion ariſes. For the words in this clauſe are * that it ſhall 
'* be lawful for the churchwardens and overſeers by the aſſent of 
4% fav juſtices to bind ſuch children to be apprentices,” Wc. And 
as under the firſt clauſe the Court ſaid, in R. v. The Juſtices of 
Dorcheſter (e), The two juſtices are neceſſary to ſign the 
rate only by way of ferm ;” ſo under the fifth clauſe they are not 
to exerciſe any diſcretion 3 it being left to the pariſh oſſicers to 
judge of the propriety of binding out the apprentices. If indeed 

(a) R. v. Ry and Others, Andr. 238. 2 Str, 1092. R. v. Inhabitants of Ciiny 
St. Aldwin's, Hir. 5 C. 136. 


(b) K. v. Weſt, o Mod. 180. Billings v. Prinn and Anether, 2 Bl. Rep. 1077. 
(e) R. v. Foreſt and Others, Ante 38. i 

(4) R. v. Tee Juſliccs of Dorcheſter, 1 Sir, 393. 

(e) Ibid, 


there 


IN THE T'WENTY-NINTH Year or GEORGE III. 


there be any difference between the penning of the two ſections, 
it is rather in favour of the conſtruction now contended for in 
this inſtance, namely, that the juſtices may aſſent to the indent- 
ure ſeparately ; for, as was ſaid in Billings v. Prinn (a), * 4ſſent 
« may be by individuals, conſent by the body,” And great in- 
conveniences will enſue from determining this indenture to be 
void; becauſe it will invalidate many indentures in different 
parts of the kingdom that are now ſuppoſed to be binding; for, 
owing to the inconvenience of procuring a mceting of juſtices in 
many places, it has been found neceſſary to ſign them ſeparately, 
Leiceſter and Swwinnerton, contra, were ſtopped by the Court. 
Lord KExyoN, Ch. ].—Perhaps the rule, requiring the con- 
currence of two magiſtrates at the ſame time, may be ſometimes 
attended with inconvenience, But the rule has been long ſettled 
to be that the concurrence of juſtices together is not neceſſary 
where the act to be done is merely mniferial ; but they muſt con- 
fer together and form a joint opinion, where the act is of a jr- 
dicial nature. It has been held (whether rightly ſo or not we 
are not now to inquire) that the allowance of a poor rate is an 
act merely miniflerial; and, that being once eſtabliſhed, the 
conſequence reſults that the two magiſtrates need not meet when 
they allow the rate. The words indeed of the ſection on which 
this queſtion ariſes are nearly fimilar to thoſe uſed in the firſt, 
under which the poor rate is to be allowed: but when the na- 
ture of this caſe is conſidered, it appears to be one of the molt 
ſcrious ſubjects that fall within the decifions of the juſtices, 
For they are empowered by this act of parliament to take children 
out of the arms of their parents, and to bind them out as ap- 
prentices till they arc 21 years of age. The law has made them 
the guardians for thoſe children, who have no others to take 
care of them. And who ought to judge of the fitneſs of the 
perſons, to whom the poor children are thus to be apprenticed ? 
Not the overſeers—they are frequently obſcure people, and per- 
haps in managing the buſineſs of the pariſh are not always at- 
tentive to the feelings of parents. But the Legiſlature intended 
that the magiſtrates ſhould have a check and control over the 
pariſh officers in this inſtance ;z and in my mind they are called 
upon to examine with the molt minute and anxious attention the 
lituations of the maſters, to whom the apprentices are to be 
bound, and to exerciſe their judgment ſolemnly and ſoberly be- 


(a) 2 Bl. Rep. 10 17+ 
fore 
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he gains a 
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Rivbware. 


CASES IN TRINITY TERM 


tore they allow or diſallow the act of the pariſh officers ; ſor 
which purpoſe it is neceſſary that they ſhould confer together, 

ASHHUksST, J.— The act of the juſtices in this caſe is in its na. 

ture an act of judgment. They are the guardians of the morals 
of the people, and ought to take care that the apprentices are not 
placed with maſters who may corrupt their morals. The 
juſtices therefore ſhould inquire particularly whether or not 
they ought to allow the binding by the pariſh officers; and J 
think they would be guilty of a breach of duty, if they implicitly 
gave their aſſent without examining into the circumſtances of 
the caſe. 

BuLLER, J.—It is not eaſily to be reconciled with any prin- 
ciple of common ſenſe to ſay that an act, which is merely mini- 
terial, muſt be done awith the conſent of tao juſtices, And I much 
doubt whether the perſons who brought in the act (43 El. c. 2.), 
requiring the conſent of two magiſtrates to the allowance of a 
poor rate, intended that the act of allowing it ſhould be only 
miniſterial z for it ſeems abſurd to require the aſſent of two 
juſtices, and yet not to give them the power of withholding it, 
if they ſee occaſion. But the Legiſlature has not given them 
any authority to exerciſe their judgment upon that ſubject; and 
therefore this Court has ſaid, on the conſtruction of that ſtatute, 
that their allowance of the rate is merely miniſterial. But the 
act of aſſenting to the binding of pariſh apprentices is purely 
judicial: for, on appeal, the juſtices at the ſeſſions are not only 
to conſider the propriety of binding out the apprentice, but alſo 
whether the maſter be bound to take him. 

- Grosr, J.— This act is peculiarly of a judicial nature; 
for the magiſtrates are appointed the guardians of thoſe who 
have no other guardians, They ſhould therefore exerciſe their 
judgment in this caſe with great deliberation. | 

Order of Seſſions quaſhed, 


— — 


The K1ixG againſt The Inhabitants of ALLENDALE. 


geg, Driſdale and his wife were removed by an order of 
two juſtices from Lambley to Allendale, both in the county 
of Northumberland ; and the Seſſions on appeal confirmed that 
order; ſubject to the opinion of this Court on the following 
caſe: 


ſervice, tho . before the vit commenececs 


In 


Id THE TwENTY-NINTH YEAR or GEORGE III. 


In February 1786 the pauper, 7% Driſdale, being then an 


383 
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unmarried man, not having child or children, was hired for a ——— 
year to ſerve Thomas Benſon at Allendale from May-day 1786 Fe Ene 


againſt 


to May-day 1787 as a hind, It is the cuſtom in that country The Inha- 


bitants of 


to hire married men, as hinds, becauſe their wives are bound to ar: +». 


perform certain ſervices. for the maſter in the time of harveſt ; and 
when the wife of a hind dies, he mult hire a female ſervant to 
perform ſuch ſervices. It was in the contemplation of both 
the maſter and the ſervant, and perfectly underſtood by them, at 
the time of hiring, that the pauper would marry before he en- 
tercd upon his ſervice, After ſuch hiring and before the com- 
mencement of the ſervice he married his wife, the other pauper, 
and entered upon his ſervice a married man, and ſerved out the 
whole year a married man at Allendale. 

Chambre, in ſupport of the order of Seſſions, was ſtopped by the 
Court. 

Erſkine, contra. The pauper muſt be conſidered as a married 
man within the reſtriction of the ſtatute 3 V. & M. c. 11. 
J. 7-3 which enaQts that * if any unmarried perſon, not having 
« child or children, ſhall be hired into any pariſh for one year, 
« ſuch ſervice ſhall be deemed a good ſettlement therein;” for the 
Legiſlature meant to reſtrain thoſe perſons, who were married at 
the time of entering into the ſervice, from bringing a charge upon 
the pariſh, Otherwiſe, according to the fri? letter of the act, 
if a perſon were hired to ſerve at any diſtant period, and before 
the ſervice commenced he married and had a large family, he 
would be entitled to a ſettlement by ſuch hiring and ſervice. 
But, in conſtruing this act of parliament, the Court has looked 
to the ſpirit, and not to the Herter, of it. For in R. v. Bank 
Newton (a) the Court held that a perſon, who was married at 
the time of the hiring, but whoſe wife died before he entered 
into the ſervice, gained a ſettlement by hiring and ſervice- 
And though in that cafe the pauper was hired by an agent for 
the principal, who did not confirm the contract till after the 
death of the wife, yet when he did ratify the act of his agent, 
it had reference to the time when the original contract was made. 
The time therefore when the ſervice commences (not the time of 
the hiring) is the criterion by which the Court is guided in de- 
termining whether or not the caſe comes within the ſtatute. 

Lord KENTox, Ch. J.—The principle, on which this queſtion 
mull be decided, has been long ſettled. So long ago as the iſt 


(a) Barr. &. C. 455. 
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Aune, in a caſe between the pariſhes of Farringdon and iti (a), 
it was held that the pauper, who was unmarried at the time 
when he entered into his contract of ſervice, though he mar. 
ried during his year, ſhould not for that reaſon b- prevented 
from gaining a ſettlement in the pariſh where he performed the 
ſervice. Aud in deciding that caſe the Court went on the words 
of the ſtatute 3 V. M. c. 11. which enaQts that if any unmar- 
ried perſon, not having child or children, ſhall be lawfully hired, 
ſuch ſcrvice ſhall be deemed a good ſettlement, & Therefore 
on the words of this ſtatute the p uper in the preſent caſe gained 
a ſettlement by hiring and ſervice at A/lendale ; for though he 
married before the ſervice commenced, yet he was unmarried 
when he entered into his contract: aud whether he married the 
day before the ſ-rvice commenced or ſix months afterwards it 
m ikes no difference. The caſe of R v. Bank Neœauten, which was 
alluded to in the argument, alſo ſettles the principle on which 
we decide this caſe, It has been argued now as it the Court in 
that caſe had proceeded on the idea that the pauper was hired on 
the 16th February; but the Court expreſsly took it as the 
foundation of their deciſion that he was not hired till the 2ath, 
when he had ceaſed to be a married man. The Court therefore 
in that, as well as in the former, inſtance ſeemed to think that 
the time to be attended to was the time when the contract was 
made: and that has ever ſince been conſidered as the rule. 
BuLLER, J.— Neither the cuſtom of the country nor the 
agreement between the partics went to compel this pauper to 
marry before he entered upon his ſervice, he was at liberty to 
do ſo or not as he plealed. The cuſtom of the country only 
amounts to this, that part of the ſervice is to be performed by a 
female: it is therefore indifferent to the maſter whether the ſer- 
vant be married or not, becauſe, if he be ſingle, he muſt hire ſome 
female to perform thoſe ſervices. As to the caſe put at the bar 
of a contract at an unreaſonable diſtance of time beſore the ſer- 
vice is to commence, that would be ſtrong evidence of fraud. 
So if this pauper had been under an agreement to marry, and the 
maſter had told him that he ſhould not marry for a month in 
order to evade the ſtatute, that alſo might be conſidered as fraud- 
ulent. But there is no pretence to ſay that there is any fraud in 


this caſe, 
| Both orders aſſirmed. 


(a) Salk. 527. 


* 
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The Kixc azainft The Inhabitants of STANNINGTON. 


N March 1787, the pauper William Balch, being then an un- 
] married man, not having a child or children, was hired for 
a year to ſerve James Johnſon, at Stannington, from May-day 1787 
to May-day 1788; and he accordingly entered upon that ſervice 
at Stannington, and ſerved his maſter there one whole year. The 
pauper between the time of his being hired and the commence- 
ment of the ſervice married Tabitha the other pauper, and entered 
upon his ſervice a married man, The Seſſions, being of opinion 
that the pauper William Balch by ſuch hiring and ſervice gained 
a ſettlement in Stannington, confirmed the order of remoyal, by 
which he and his wife were removed from Lowick to Stan- 
nington. | 

This caſe ſtood next in the paper to the preceding one : but, 
in conſequence of that determination, this was given up without 
argument, and Both orders were afhrmed 


—_——__bh__ 


The KixG againſt T. CaRLVOxN, CLERK, and Another. 


PON an appeal to the Quarter Seſſions of the county of Corn- 

wall, againſt a rate for the relief of the poor, they confirmed 

the rate, ſubject to the opinion of the Court, on a caſe, ſtating 

that the appellants were the proprietors of the tythe-ſheaf of the 

pariſh of Paul, and alſo of one tenth of all fiſh taken or caught, 

and brought on ſhore within the pariſh z and that they and their 
tenants were rated as follows: 


£5.64 & 
The Reverend Thomas Carlyon and Mrs. Veale, the 

rectorial tithe of pilchards - -<- - = _ © 19 163 
Edward Paddy (who was a tenant to the appellants) 

for the tithe of the hook fiſh, and all other fiſh, ex- 

cept pilchards and herrings, in the village of Newlyn, 

which lies in the pariſh of Paul 6... a. O08 
Benjamin Harry, Richard Wright, and Co. who were 

alſo teriants of the appellants for the tythe of hook 

hſh, and all other fiſh (except pilchards and herrings) 

in Mouſbole, alſo within the faid pariſh - - 0 2 4 
John Glaſſon (who was alſo tenant to the appellants) 

for the tithe of ſheaf = = „ = © 5 10 


Vor. III. e ; The 


Saturday, 
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Fiſh are 
tithable by 
cuſtom : 
and the pro- 
prietors of 
ſuch tithes 
are liable to 
be rated to 
the relief ot 


the poor. 
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4 1789. The only queſtion made was concerning the rateability of fiſh; 
74 and this property having been always rated in the pariſh of Pay/, 
F we and being a property yie/ding a certain annual profit, the Seſſions 


Caziyon. were of opinion that it was rateable, and confirmed the rate, 
Bearcroft and Gibbs, againſt the order of Seſſions. The par. 
ties ought only to be rated in refpect of permanent and viſible pri. 
perty within the pariſh. And as the other nine parts of the 0; 
are not rateable, ſince the fiſhermen cannot be rated for their 
labour, the tenth part, which is paid as tithe, ought to be equally 
exempt. 
Erſkine, Jekyll, and Eaſt, contra, were ſtopped by the Court. 
Lord Kenyon, Ch. J.—This queſtion is decided by the ex. 
preſs terms of the act of parliament (a); which, after mention. 
ing parſons and vicars, in the number cf the perſons who are to 
contribute to the relief of the poor, enumerates (among other 
things) tithes impropriate, and propriations of tithes, in reſpect 
of which the rate is to be made. And indeed the ſpirit of the 
law coincides with the words of this ſtatute. For the Legiſſa- 
ture intended that, when rates are made for the relief of the 
poor, every perſon ſhould contribute according to the benefit 
which he receives within the pariſh. Here the parties receive 


* — 
nnn 
** * 


— — 
— 


— 3 —— nm — — 
g * N 
ä OT EY — 
as 2 2 * 2 
* 2 


2 AE * 
— =_ 2 12 — 
— hw. tld os the — 


— ſ 


— — — N 


2 - wg <— w—_ —_ CIT 
* tb : = 


* 
1 
ad 

| £1 
of 

' 

q 
4 


r 


1 a certain benefit ariſing from the tithe of fiſh in this pariſh, and 9 
f * run no riſk whatever. Then it is ſaid that only property which 
is v;//ble ſhould be rated: but I think that is carrying the rule of 7 
exemption too far; for oblations and other offerings which con- 2 


ſtitute the rectorial or vicarial dues are rateable. Bir 
BULLER, J.—Suppoſing the fiſhermen are not rateable for the 


fiſh caught, the caſe of Rew/s v. Geile (b) governs this. For 72 
though the owner of the lead mines is not liable to be rated for A 
them, yet his leſſee, who runs no riſk, is rateable in reſpect of - 
the profits ariſing from Ht and cope. So here the perſons entitled 

. . , . , at1 
to the tithe of fiſh run no riſk, and their profit is certain: vi 


therefore, for that certain profit 1 think they are liable to con- 


tribute to the poor rates. 
Order of Seſſions confirmed (c). 


(a) 43 El. c. 2. J. f. (5) Cowp. 451. (e) Vid. R. v. St. Agnes, fol. 486» 
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Mer log, Adminiſtrator of MeLLoR, againſt BaR BER. 


D on bond made at Derby by the defendant to the in- Where tn 


4 : 24 he od. WO 
teſtate. The declaration alleged that adminiſtration was , aw 


granted to the defendant-by the b:/bop of Lichfield and Coventry, —— 
and the venue in the margin was in London. The defendant de- (laration al- 


leged that 
murred gencrally. h 1 


Ruſſell, in ſupport of the demurrer, ſaid that it appeared by tion was 
the plaintiſf's declaration that he was not entitled to recover, my 
becauſe the biſhop of Lichfield and Coventry could not grant of Lickfe/4 


a. = and Cowven- 
adminiſtration out of his dioceſe. It would have been a good ,,, and the 


Th : venue in the 
plea to ſtate that the party had bona notabilia out of the dioceſe : 5 
now the plaintiff's declaration is tantamount to that, for he laid in Lan- 


claims the debt in Londen. If this had been a ſpecial, inſtead ©" but the» 


bond was 
have been ad- Rated to be 
of a general, demurrer, the declaration muſt is NS 
which is 
Wigley, contra, was ſtopped by the Court. havoc be 


BuLLER, J.—On a ſpecial demurrer there might have been dicceſe; the 


7 * Court, on a 
ſome doubt; but a bad venue, or the want of one, is cured by pes. re 
the ſtatute of jeofails, murrer, held 


. that to be 
GRosk, J.—In the caſe of Howe v. Haſel vod (a), 2 motion fuffcient; 


was made to arreſt the judgment, becauſe the venue was laid at = — 5 
Norwich in the declaration, and Nerfolk was added in the mar- had in the 

1 2 favi margin was 
gin. But the Court afterwards diſcharged the rule; ſaying, crab, the 


« Had no venue been laid in the body of the declaration, refer- — of qco- 
«ence muſt be had to the margin; but where a proper venue The venue 
« is laid in the body of the declaration, the word in the margin . — 
« ſhall not vitiate it : the county in the margin vil help, but net but c 
« burt.” So here as the venue is laid in the body of the declar- _ 

ation at Derby, the addition of Londen in the margin will not 

vitiate it. | 


Per Curiam, Judgment for the plaintif, 


() Barnes, 4/6. ed. 483. 
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1789. | 
— BRAND againſt MEARS. 
Monday, 


June agth. A RULE having been obtained to ſhew cauſe why the 


— ay teflatum fieri facias, iſſued and executed in this cauſe, 


let aſide for ſhould not be ſet aſide, and the goods reſtored to the defendant 
irregularity, . 3 N 5 
no original for irregularity, the plaintiff not having ſued out a fieri facias to 
2 as warrant the teſiatum fieri facias ; 

ing iſ- . PET ORE” 
ſued to war- Ruſſell now ſhewed cauſe ; obſerving that, if this irregularity 
But (1h an Were ſufficient to ſet aſide the proceedings in this caſe, the want 
irregularity of a bill of Middleſex to warrant the latitat would be equally ſuf. 
may be 
— ficient; and that it was the conſtant practice to ſue out in th: 
— firſt inſtance a /atizat in the one caſe, and a te/tatum fieri facias 
ofa feri in the ether, which might be ſupported by the plaintiff's ſuing 
fecias, . : 12 1 

out a /atitat and an original feert facias afterwards. 

Marryat, in ſupport of the rule, cited Coppendale v. Dels. 
naire (a), and Dring v. Law (5), where the teftatum fiert facius 
was ſet aſide on a ſimilar objection; and he alſo mentioned the 
caſes of Smith v. Phripp (c), and Sweetapple v. Atterbury (d), to 
ſnew that this was conſidered as an irregularity, though it might 
be cured by the ſubſequent production of a fieri facias. But, az 
a writ of error has been brought in this caſe, no original fer: 
facias can be now procured. 

The Court (after conſulting with the maſter) ſaid that, ac- 
cording to the eſtabliſhed practice, the want of an original 
eri facias was a deciſive objection, though the irregularity might 
be cured by a ſubſequent production of that writ; and they 
made the Rule abſolute (c. 

(a) Barn. 4to. 213. „% AMidb.26 C. 3. FE. R. (c) Barn. 209. 
(4) Barn. 211. 
le) Vid. Corpertbawaite v. Owen, feſt. 3 vol. 657.3 and Sato v. Maxwell, pf 
6 vol. 450. 


Ando 3 n 
June 2gth. The Kino again WEBSTER. 


The Court A RULE had been obtained calling upon the defendant, 


will not * ns 
grant an m- who was a juſtice of the peace for the county of Devon, 


nation to ſhew cauſe why an information ſhould not be exhibited againſt 
againſt a * . . . TIT 
magiſtrate him for having improperly convicted a perſon for killing a hare, 
for having 
improperly convicted a perſon, unleſs the party complaining makes an exculpatory affidavit de · 
nying the ſac. PE 


the 
ſel 


* 
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the conviction having been afterwards quaſhed at the quarter 
ſeflions. The party applying for the information charged the 
delendant with very groſs miſconduct: but 

Bearcroft, who now ſhewed cauſe, took a preliminary objec- 
tion to the Court's entering into the merits, becauſe the party 
convicted, who applied for the information, had not made any 
\ffidavit of his being a qualified perſon, and that he had taken 
out a certificate. And he contended that it was the conſtant 

ractice of the Court to refuſe applications of this ſort for acts 
of injuſtice done to individuals under pretence of certain im- 
proper acts done by them, unleſs thoſe perſons made an exculpa- 
cory affidavit denying the fact with which they were charged; as 
in the caſe of libels. 

Erſtiue and Fanſhaw contended that that was not neceſſary 
in a caſe like the preſent. This application is not made on ac- 
count of the injury done to the individual, but on account of the 
injury done to the public, in a groſs abuſe of a judicial duty. 
And whatever might be the acknowledged demerits of the ſuf.. 
ering party, ſtill the crime was the ſame in the magiſtrate, who 
acted in open violation of his duty. The caſe of libels is different 
from the preſent, becauſe that concerns the individual alone 
who is the object of it; but this concerns the general admini- 
tration of juſtice, in which every perſon is intereſted. | 

Lord KEN TON, Ch. J.— The queſtion is not whether the doors 
of juſtice ſhall be ſtopped, but whether juſtice ſhalt be approached 
by this particular avenue. If the defendant has acted improperly, 
however guilty the party applying might be of the charge which 
was imputed to him, there are other ways open to him for re- 
dreſs. But we cannot interfere in this particular manner, ac- 
cording to the eſtabliſhed rules of the Court, without an affidavit 
from the party complaining that he is innocent of the fact with 
which he was charged. I remember an application of this ſort 
made many years ago againſt Sir 7ohn Fielding, for having iſſued 
a warrant againſt one Bernard, upon a charge againſt him [not 
upon oath] by the Duke of Marlborough, for ſending threatning 
letters to extort money from the duke, But the information was 
denied for want of ſuch an exculpatory affidavit from Bernard. 

ASHHURST, J.—agreed; and mentioned ſeveral inſtances, 
where the Court had required exculpatory affidavits from perſons 
w.10 applied for informations for libels (a), and had refuſed to 


(% Hd. R. v. Miles, Deugl. ape. and R. v. aſwell & Bate, Dougl. 371. 
Ce 3 interſere 
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1789, interfere becauſe they were not made. "Thoſe caſes, he thought, 
———- could not be diſtinguiſhed from the preſent on principle, becauſe 
TR the Court did not interfere on account of the individuals con- 
Vxz57zz. cerned, but for the breach of the public peace. 

Grose, J. (a) —Agreed that thoſe caſes applied in principle 


to the preſent, and that it was beſt to adhere to the eſtabliſhed 


rule, 
Rule diſcharged, 
(3) Buller, J. was ſitting for the Lord Chancellor. 
— —— U—2 .. —— — 
Aenday, . 

Fane 1th. Perry againſt CAMPBELL and Another. 
1 PON a rule to ſhew cauſe why the proceedings againſt 
fois 0040 the bail ſhould not be ſet aſide for irregularity, it appear- 


the princi- ed that the capias ad ſatigfaciendum againſt the principal iſſued, 


— dul and was lodged in the ſheriff's office, 13th May, returnable the 


day, betore 20th, On the 19th a writ of error was allowed and ſerved in 


—_—_— the principal action: and on the 2oth the plaintiff got the ©, 


— ſa. returned non eff inventus, and brought his action againſt the 
a e . 

that ope- g bail. 

rates as 2 a 
1 Marryat contended that the ca. ſa. was executed as againſt 


to any pro- the bail after it had lain four days in the office, though in point 
again} the of form it was afterwards returned by the ſheriff: and as the 
1 writ of error was not allowed till after the expiration of that time, 
has lain tour it was no ſuperſedeas, 

73 | . * + . . 
* Shepherd, contra, ſaid that the rule requiring the writ to lie 


the allow- four days in the office was introduced in favour of the bail rather 
ance of the . K 
. than againſt them. A ca. ſa. cannot be ſaid to be executed till 
erer. the party is taken. The Court have ſaid that in no inſtance even 
where it is returnable beſore, ſhall it operate as againſt the bail 
till it has Jain four days in the office : but here the ſheriff could 
not have made a return till after the writ of error was allowed 
and ſerved, which was a ſuper/edear. 2 Stra. 867. 
Lord Kzxyon, Ch. J.—The proceedings agaioſt the bail ate 
clearly irregular. The ſheriff could not make a return to the 


writ of ca, /a. till the 20th, before which time the writ of error 
was allowed and ſeryed. 


Per Curiam (a), 


Rule abſolute (#). 


(a) Fuller, J. was fitting for the Lord Chancellor. 
(4) Ve Deriſiry v. Deland, te. Gang:, 83. 


. 
1 a« *% — 


IN THE TWENTY-NINTH YEAR oF GEORGE III. 


Pace again CREED. 


HIS was an action of treſpaſs for an aſſault and battery; 
T to the whole of which the defendant pleaded the general 
inue, and a plea of juſtification as to the aſſault only. Repli- 
cation de injuria ſud proprid, &c, And on the trial a verdict 
was entered for the plaintiff, with damages 1. and coſts 
40 J. 

Lawer obtained a rule to ſhew cauſe why the 40 5s. coſts 
ſhould not be reduced to one ſhilling. On ſhewing cauſe it was 
admitted that the jury had not really found (a) 40 s. colts, but 
that the entry was made by the officer by miſtake. So that the 
only queſtion was whether the plaintiff was entitled to any more 
coſts than damages. 

Baldwin, againſt the rule, contended that wherever there is 
a double plea under the 4 & 5 An. c. 16. . 4. & 5., and 
the plaintiff obtains a verdict, he is entitled to his full coſts. 
But | 

Per Curiam; The flat. 4 & 5 An. only gives the cls of 
thoſe pleadings. Then this queſtion muſt be determined by the 
ſtature 22 & 23 Car. 2. c. g. which enacts that, in actions of 
treſpaſs, aſſault, and battery, wherein the Judge ſhall not cer- 
tify that an afſault and battery (5) were proved, in caſe the jury 
ſhall find the damages to be under 40s. the plaintiff ſhall re- 
cover no more coſts than damages. It is true that if a plea of 
juſtification extend to the battery as well as the affault, it has 
been held that no certificate is neceſſary (e); the juſtification 
being tantamount to it. But here the battery is not juſtified 3 
neither is there any certificate that a battery was proved  there- 
fore this caſe falls within the ſtatute of Car. 2. and the plaintiff 
is entitled to no more coſts than damages. 


(a) The jury are not reſtrained by the 22 & 23 Car. 2. c. 9. from finding what 
coſts they pleaſe, Wilkinſen v. Ser, C. B. Say. on Coſts, 30. 

%) Vide Smith v. Neeſem, 2 Lev. 102. 3 Keb. 283. 292. 303 335- 
Comb. 222, 6 Med. 169. GCilb. Eg. Caf. 195. 1 Kr. 577. 

(e) id. Waſher v. Smith & ux. 2 Barnard. 180. 277. 


(*) But if he juſtify the battery alſo, and the plaintiff recover leſs than 405. and 
the judge do not certify, the plaintitf is entitled to full coſts. Smith v. Edge, poſt + 
6 voi. 562. 


1 Fentr. 256. 
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1789. WILKINSON againſt Jacques. 


i ———_— 


We BEAR CROFT had obtained a rule to ſhew cauſe why the 

Jug 1 defendant ſhould not be diſcharged out of the cuſtody of 
— — the Warden of the Fleet, in reſpect of this ſuit, he having been 
— — enter jrregularly detained in cuſtody by the warden. The facts ap- 
againſt hi his Peared to be that this defendant, having been committed to the 
cevror, who cuſtody of the warden in another ſuit by a different creditor, had 
ſident with- been permitted by him to eſcape voluntarily; in conſequence of 


— = — which an action had been commenced againſt the warden by 

bens tere that Creditor, and the debt was recovered againſt him. The de. 

by by compuls fendant Facques afterwards ſatisfied the warden, and obtained a 
releaſe from him, but ſtill continued to reſide in the Fleet, 
though he went out whenever he pleaſed. In this ſituation the 
preſent plaintiff lodged a detainer againſt him with the warden, 
who thereupon took him within the Fleet, and has kept him in 
cuſtody ever ſince. 

Baldwin and Ruſſell ſhewed cauſe againſt the rule; contending 
that it was a matter of indifference to the plaintiff on what ae. 
count the defendant was in the Fleet ; but being reſident there, he 
was ſubject to be detained at the ſuit of any other perſon. If the 
plaintiff himſelf had procured him to have been committed there 
originally without any legal cauſe, perhaps the caſe would be 

altered; but he was not bound to inquire into the reaſon of his 
being there, nor could he be affected by it, 

Bearcreft, in ſupport of the rule, contended that the warden 
having once permitted a voluntary eſcape had no right to take 
the defendant again, who was at perfect liberty to go wherever 
he pleaſed 3 and a detainer would not operate as a legal arreſt 
upon any perſon who was not before in cu/todid legis. 

BULLER, J].—The authorities are clear that a perſon who has 
been permitted to eſcape out of cuſtody by a gaoler cannot be 
retaken by him in that ſuit. But this was a detainer by another 
creditor who found the defendant in the Fleet, to whom it was 
indifferent on what account or by what means he was there. If 
he. were in fact within the walls of the priſon at the time, that is 
ſufficient z for then he could not be arreſted in the ordinary 
manner, but could only be detained. And he referred to what 
he ſaid upon the caſe of Foy v Percy in the Common Pleas, men- 
tioned in the caſe of Reſc v. Chriſſſield, ante 1 Vol. 592. 


The Court agreed, and diſcharged the rule with coſts, 


CCCCCCCCCCTTCC T oE.: Wos omo o 
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SARAH WEBB again/? RUSSELL. 
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T* was an action of covenant, The declaration ſtated Widely, 


an indenture of 26th Octeber 1780, by which William 

Stokes, and R. Webb who was deſcribed to be the mortgagee of 
the premiſes in queſtion, demiſed them to the defendant for 11 

years, from the 2gth September then laſt, at the yearly rent of 
200 J. payable to States or his aſſigns; in which were contained 

covenants on the part of the defendant with Stokes and his aſ- 
ſigns (inter alia) to pay the rent, and to keep the premiſes in 
repair, It then ſtated that R. Webb at the time of the leaſe was 

poſſeſſed of the premiſes for the reſidue then to come and un- 
expired of a term of 99 years, commencing on the 24th of Zune 
1770, ſubject to an equity of redemption by States on payment 
of a certain ſum with intereſt to R. Webb. That the defendant 
entered on 26th October 1780, and became poſſeſſed for the 
term of 11 years, the reverſion thereof for the term of 9g 
years belonging to R. W255, ſubje& to ſuch equity of redemp- 
tion, and the further reverſion in fee belonging to one G. Medley. 
It then ſtated that by indentures of leaſe and releaſe of the 23d 
and 24th March 1781, Medley granted the reverſion in fee, ex- 
pectant on the determination of the term for 99 years, to Szokes 
and Iforgan Thomas; who, by indentures of leaſe and releaſe, 
dated 26th and 27th March 1781, and made between Stokes and 
Thomas of the firſt part, R. Webb of the ſecond part, and Make- 
peace Thackeray of the third part, granted it to Thackeray his heirs 
and aſſigns in truſt for R. Webb his heirs and aſſigns, ſubject to a 
proviſo for redemption on payment of a certain ſum of intereſt 

by Stokes to R. Webb on a day therein mentioned and ſince paſt. 

That on the 3oth May 1785 R. Mebb died, having firſt made 
his will; by which he bequeathed to the plaintiff all his worldly 
eſtate, and appointed her ſole executrix ; that ſhe proved the will, 
took upon herſelf the burthen of the execution of it, a/nted to 
the ſaid bequeſt, and claimed to have the reverſion of the premiſes 
for the reſidue of the term of 99 years, (ſubject to Stobes's 
equity of redemption,) and the money thereupon ſecured to R, 
Webb, as legatee ; and by virtue of that bequeſt, aſſent, and claim, ſhe 
hecame poſſeſſed of the ſaid reverſion for the reſidue of the term 
of 99 years, ſubject, &c, That by indentures of leaſe and releaſe, 
dated 12th and 13th February 1787, and made between Thack- 
eray of the firſt part, Szokes of the ſecond part, and the plaintiff 
of the third part, Thackeray and Stokes granted and releaſed to 
the plaintiff the reverſion of the premiſes in fee, freed and diſ- 


(*) But the mortgager himſelf may, K. les v. Ruſſell, poſt, 678. 
charged 


uly 1it. 
It mortgagzor 
and mort ga- 
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are only 
with the 
mortzay or 
and his 
aſſigns, the 
aſſignee of 
the mortga- 
gee(*) car» 
not main- 
tain an ac- 
tion for the 
breach of 
theſe COVE s 
nants, be- 
cauſe they 
are collateral 
to his gran - 
tor's intereit 
in the land, 
and thcre- 
tore do not 
run with it. 
If tenant for 
a term of 
years leate 
tor a leſs 
term, and 
aſſign his 
reverſion, 
and the 
aſſignee 
take a con- 
veyance of 
the fee, by 
which his 
former re- 
verſionary 
intereſt is 
merged, the 
covenants 
incident to 
that rever- 
ſionary in- 
tereſt are 
thereby ex- 
tinguiſhed. 


2 — — —— — —ñ =_— 
* 22 * 2 — 4 — — PR 
— n BY $497 — n 
Won ge 6 — 


394 
1789. 


W— — 
Wrnop 


againſt 
Rvs$zir. 


CASES in TRINITY. TERM 


charged from all right and equity of redemption whatſoever: 
by virtue whereof ſhe became and was and ſtill is ſciſed in feeef 
the reverſcon of the premiſes, immediately expectant on the deter. 
mination of the term of 11 years. The declaration concluded 
with ſetting forth two breaches of covenant; the one for non. 
payment of one year and one quarter's rent, due at Lach. da 
1788; and the other for not keeping the premiſes in repair. 

To this tliere was a general demurrer; and joinder. 

Shepherd (a) in ſupport of the demurrer. It appears by the 
pleadings that the reverſion in the term for 99 years, and the 
reverſion in fee, are united in the plaintiff in her own right, 
For though ſhe was the executrix as well as legatee of her huf. 
band, ſhe took the reverſion in the term for gy years in the 
latter character, it being expreſsly ſtated that He aſſented to the 
bequeſt, and by virtue of ſuch bequeſt became poſſeſſed, Sc. Then 
if ſhe took it in her own right, the general rule of law attaches 
on this caſ:, namely, that where a term and a reverſion expett- 
ant on that term unite in one perſon by a different-creation in 
the ſame right, the term is merged in and extinguiſhed by the 
reverſion (6); and then all the covenants, which were created 
in reſpect of the term, are merged and deſtroyed. So that where 
the allignee of the reverſion is not ſeiſed or poſſeſſed of the ſame 
eſtate, in reſpect of which the covenant is made, he cannot 
take advantage of the covenant. 'There are three relations at 
common law, which may exiſt between the leſſor and the lefſees 
and their reſpective aſſignees. Firſt, privity of contract, which 
is created by the contract itſelf, and ſubſiſts for ever between 
the leſſor and leſſee. Secondly, Privily of eflate, which ſub- 
{ilts between the leſſee, or his aſſignee in poſſeſſion of the eſtate, 
and the aſſignee of the reverſioner. And thirdly, privity of con- 
tract and eſlate, which both exiſt where the term and reverſion 
remain in the original covenantors. The ſtatute 32 H. 8. c. 34. 
ſcems to have created a fourth relation, a privity contract in re- 
ſpe of the eflate, as between the aſſignees of the reverſion and 
the leſſees or their aſſignees. The ſtatute annexes, or rather 
creates, a privity of contract between thoſe who have privity of 
eſtate; and when the one fails, the other fails with it. At com- 
mon law the covenant did not paſs by an aſſignment of the re- 
verſion, for it was a mere perſonal contract. It is true indeed 


that ſome dia are to be ſound which contradict this and aſſert 


that the aſſignee of the reverſion could maintain an action of co- 
venant at common law: but the better, and particularly the 
(a) In laſt Af ge] Term. 


] Ae, tit, ExtirgurPment, pl. go; Cs. Li. 182. Sund. 387. Salk, 326. 1 
0 ater, 
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later, opinions are the other way. 1 Saund. 238. 3 Mad. 336. 
and 1 Wilſ. 165. Thrale v. Cornwall. This is alſo confirmed 
by the recital in the ſtatute 32 H. 8. And in 2 Hen. 4.6. 5. it is 


{aid that none ſhall have an action of covenant but the cove* Russztt. 


nantee and thoſe who are privy in blood, as Nis heirs; and not 
the alienee, or other perſon who is only privy in eſtate. But the 
ſtatute 32 Hen. 8. c. 34. gave an action of covenant to the 
aſſignee of the reverſion. The preſent action therefore would 
not have lain at common law; and if it can be maintained at 
all, it muſt be by force of the ſtat. 32 H. 8. But that ſtatute 
does not extend to all covenants, but to ſuch only as run with 
the land, or rather that run with the eftate in the land. In Spen- 
cer's caſe (a) it was held that the ſtatute 32 H. 8. c. 34. extends 
only to covenants that run with the land, and not to collateral 
covenants. That ſtatute does not continue the contract as be- 
tween the leſſor and leſſee; it only continues the contract as an- 
nexed to the eſtate, The law then reſpects the eſtate, and 
continues the contract to the aſſignee of the reverſion : but 
here the reverſion is gone by the merger. The ſame eſtate 
ſhould exiſt at the time when the covenant is broken that ex- 
iſted at its creation. But here the ſame eſtate does not exiſt; for 
the plaintiff is no longer aſſignee of the reverſion. The caſes 
that decide that an action of covenant may be brought in any 
county only prove that, whilſt the privity of contract ſubſiſts 
in reſpeCt of the eſtate, the ſame rules ſhall attach upon it as 
when ſubſiſting between the leſſor and lefſee. It appears from 
Meer 94. 876. and Co. Lit. 215. b. that a perſon who is in by 
title paramount ſhall not have the benefit of the conditions. 'Thoſe 
indeed are the caſes of conditions : but the ſtatute equally re- 
lates to conditions and covenants ; they are both continued in 
reſpect of the reverſion, The ſtatute ſays that the grantees of 
the reverſion ſhall have the like remedy that their grantors had. 
Now at the time when this covenant was broken the plaintiff 
was the aſſignee of Thackeray who was a reverſioner in fee ex- 
pectant on the determination of the eſtate for 99 years; the 
covenant was made with the reverſioner for 99 years; ſo that 
when the covenant was broken, the plaintiff was not ſeiſed of 
the eſtate in reſpect of which the covenant was made. There 
is alſo another ground of objection in this caſe; this covenant 
was made with a ſtranger to the eſtate, and therefore cannot 
tun with the land. All the covenants in the leaſe for 11 years 
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were made with Stokes aud his aſſigns ; not with R. Webb, whe 


uss at that time the reverſionet for gg years: and though Stole, 


Win 
422. 
2 / 
Ruszz Tz. 


had an equity of redemption in the term for 99 years, yet the 
legal title to the reverſion was in R. Webs, The mortgagee of 
the term is poſſeſſed of the term; he has all the remedies inci. 
dent to the reverſion; he may diſtrain for the rents without 
bringing an ejectment. Dougl. 266. The mortgagor cannot 
make leaſe z he has a mere equitable title, Strokes therefore had 
no eſtate to which the covenants can be annexed ; and a cove- 
nant cannot pafs by aſſignment but in reſpect of ſome eſtate of 
the covenantee, The ſtatute 32 Hen. 8, only relates to the aſſqguces 
of reverſtoners, and covenants made with the aſſignors. But 
this covenant is with a ſtranger, and therefore collateral. For a 
covenant may be collateral in reſpect of the perſon of the co- 
yenantee as well as of the ing. Covenants are collateral un- 
tefs they be annexed to the eſtate in the land, and go in the ſame 


_ deſcent : but here, though the covenants are to do ſomething 


on the land, they go to the repreſentatives of the covenantor ; 
fo that the covenants may go one way, and the eſtate the other. 
Nor can this operate as an eſtoppel ; for here the title is on the 
record. Beſides the caſe of eftoppel does not apply to the aſ- 
fignee ; for the covenantee mult have an actual eſtate to give hi; 
aſſignee a right to recover. Nole v. Awder, Cro. Eliz. 373. 43G. 

Marryatt, contra, contended that the plaintiff in this caſe was 
fuch an aſſignee of ſuch a reverſion as entitled him to maintain 
as action againſt the tenant upon covenants that reſpect the in- 
heritance. This queſtion turns on the conſtruction of the (ta. 
tute 32 H. 8. c. 34. and therefore it may be material to ſe: 
how the common law ſtood before the paſſing of that act. A: 
common law an action of covenant might have been maintained 
againſt a leſſee upon a covenant made with the reverſioner, 
whilſt the ſame reverſion remained unextinguiſhed and com- 
plete in the aſſignee, 1 Rol. Rep. 80. And the ſtatute is made to 
extend to all reverſions in terms ſuſhciently ample to comprehend 
this very caſe. It expreſsly comprizes all remedies of any leſſor 
25 well as the grantor of the particular reverſion. There are 
ſome covenants that cannot be taken advantage of but by the 
party, or his heirs. 1 Ro. Ar. 521. There are others which 
paſs with the land, where an aſſignee ſhall have an action, though 
not named. Bro, Abr. tit. Covenants, 5. 17. 32. and 39. Conn. 
Dig. tit. Covenant, B. 3. Then if the ſtatute, which was made 
for the expreſs purpoſe of extending the remedy, does not ex- 


tend to this cafe, it will have very little operation. The argu- 
| ment 
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ment drawn from the recital of the ſtatute is inconcluſive 1789. 
inſt the number of authorities that ſuch actions were main- 


preceded it; and then the recital of the ſtatute would have been 
correct, that none could take advantage, except parties therewunto, 
or privies : for privies in gſlate, though not in contra, could 4 
kave taken advantage of a covenant before the ſtatute, The 4 
firſt objeQtion made to the plaintiff's recoyery is that the rever- | 
fion for years is merged by the acceſſion, of the fee, and by con- i} 
ſequence the covenants are alſo merged. But if this argumen! 1 
' were well founded, it would equally apply to many caſes to RN 
which it was never thought it could extend; as, where a mort- 
gagee and mortgagor join in a leaſe to a tenant, and afterwards 9 
in conveying the inheritance to a purchaſer, the purchaſer 4 
would be equally precluded from bringing an action of cove- | 
nant; or, where a leaſe is granted by a father, tenant for life 

or years, if he ſhall ſo long live, with power to grant leaſes, re- 

mainder to a ſon in fee, the purchaſcr under both could not 

maintain covenant againſt the leſſee ; and ſo in many other caſes. 

But the two caſes, which were cited from Meer, are in the firſt 

place diſtinguiſhable from the preſent, and fecondly the principles 

of them have been impeached by ſubſequent determinations, Per- 

haps both of them went upon a principle that, the greater term 

being merged, the ſubordinate one was ſo in conſequence : but 

that principle cannot apply to this caſe ; becauſe it is ſtated on 

the record that the plaintiff purchaſed the reverſion expectant on 

the determination of the defendant's term, And as to that of 

Chawerth v. Phillips, Moor 876. it was there reſolved that if a 

leaſe be made upon condition to be void if 19/. be not paid on a 

certain day, the grantee of the reverſion ſhall not enter for ſuch 

condition, becauſe it is collateral. It was alſo reſolved that if a | 
leſſee for 20 years make a leaſe for 10 years upon any condition, 
and afterwards the leſſee for 20 years ſurrender to him in rever- 
ſion, he in reverſion ſhall not have benefit of the condition, be- 
cauſe he is in of another eſtate paramount. Now it is to be 
obſerved that the ſecond reſolution could not be neceffary in 1 
any caſe where the firſt aroſe. And that was the caſe of a own» i 
dition; as to which the rule is that he who enters for a con- 94 f | 
dition broken muſt be ſeiſed of the former eſtate. The other 1 
caſe in Moor 94 was not covenant; and Popham is ſaid to have # 
taken a diſtinction between actions of waſte and actions for rent. 
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Conformably with the idea of merger of a ſubordinate eſtate 


—— carved out of the fee, it was about the ſame time held that, if 4 


Wzus 
againſt 


copyholder by licence leaſed for years, and after ſurrendered the 


RusszIx · reverſion to the uſe of another in fee who was admitted, yet the 


ſurrenderee was not a grantee within the act. Brazier v. Beal, 
Yelv. 222 and Cro. ac. 305. In Platt v. Plomer (a) it was 
doubted and adjourned. And at length in Glover v. Cope (5) 
this artificial reaſoning was completely got over by Lord Helt, 
and the action was held to be maintainable, as being within the 
equity of the ſtatute. It has been held that it is not neceſſary 
that the aſſignee ſhould have the ame reuerſian as the leſſor. In 
Machel v. Dunton (c), A. leaſed to J. for years, rendering rent, 
and by will bequeathed an additional term to the leſſee under 
the ſame rent, and deviſed the inheritance to C. C. was held to 
be an aſſignee of a reverſion within the ſtatute, though he had 
not the fame reverſion which the leſſor had; for the will, 
which created the reverſion, likewiſe created the ſupplementary 
leaſe. In Talbet v. Major (d) it ſeems to have been held that 
the merger of a particular eſtate ſubſiſting in the leſſor at the 
time of granting the leaſe is no objection to conſidering a pur- 
chaſer of the whole eſtate an aſſignee of the reverſion within the 
ſtatute. In Paulin v. Hardy (e), Joan Cock, being tenant in tail, 
granted a leaſe for 99 years, ſuffered a recovery to the ufe of 
herſelf in fee, and afterwards granted the reverſion ; and the 
defendant avowed for the rent reſerved upon the leaſe, claiming 
under the grantee of the reverſion ; and the queſtion was whe- 
ther, the reverſion being gone, the leaſe was ſo likewiſe. The 
plaintiff's counſel inſiſted that the reverſion, out ſof which the 
leaſe for years was created, and to which the rent was incident, 
being gone, the rent was alfo gone : but, after three arguments 
at the bar, it was adjudged for the avowant. It has alſo been 
held that an aſſignee of part of the eſtate of the reverſion may 
take advantage of the condition. Co. Litt. 215. 4. 1 Ro. Rep. 80. 
If then the aſſignee of a derivative reverſon may maintain cove - 
nant, there ſeems to be no reaſon why the aſſignee of a para- 
mount reverſion ſhould not. The words of the ftatute expreſsly 
extend to the grantee of any reverſion or reverſions under any 
perſon or perſons; providing, as it were, for the caſe of two diſ- 
tinct reverſions, uniting in the ſame perſon under different con- 


(a) Cro. Car. 24. (6) 3 Lev. 326. Sow, 284. 


(e) 2 Leon. 33. 
(4) Cro. Car, 205. Sir W. Fones 205, 


(e) Ain. 2 C 62. 
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yeyances from different parties. All that is required by the 
ſtatute is that the perſon ſhall be alhgnee of the immediate rever- 
ſon: now in this caſe the plaintiff is aſſignee of the immediate 
reverſion expectant on the determination of the 11 years term, 
whether the 99 years term be merged or not. Stokes might have 
maintained covenant during the continuance of his equity of re- 
demption upon the expreſs covenant, as well as on account of his 
intereſt. Co. Litt. 213. If then he might have brought covenant 
at any time, ſo may the plaintiff nw, becauſe the ſtatute gives 
ſuch remedy as the leſſor or grantor might at any time have had- 
Upon this principle was the caſe of Pain v. Mallory (a), where 
a a grantee of a reverſion before attornment conveyed; and it was 
held that although the firſt grantee could not have advantage of 
the condition, (wherefore it was urged that the ſecond grantee 
would be in no better ſituation,) yet that the ſecond grantee 
ſhould have advantage of it, becauſe the leſſor might, and the 
ſtatute is in the disjunctive. And on the ſecond ſection of the 
act the plaintiff would be bound by the covenants on the part 
of the leſſor. As to the ſecond objeCtion, that the covenant, 
being made with the mortgagor, is collateral to the reverſion, 
and therefore not incident to the land : the mortgagor ſtands in 
a yery different ſituation from a ſtranger. A mortgage 1s merely 
a lien; and the equity of redemption of the mortgagor is men- 
tioned as a beneficial intereſt by the Legiflature in the 4 & 5 
V. M. c. 16. for preventing frauds by clandeſtine mort- 
gages. A mortgagor has an intereſt in the premiſes: here his 
confirmation was requiſite z and an intereſt moved from him. 
The queſtion here is not whether upon a-leaſe made by the 
mortgagor only, without the concurrence of the mortgagee, ſuch 
an action could be maintained: but whether upon a demiſe 
by both, the covenants made by the tenant to the mortgagor, 
with the conſent of the mortgagee, will run with the land to 
which they relate in the hands of a purchaſer from both, Ad. 
mitting that this action could not have been ſupported, if the 
leaſe had been made by the mortgagor only ; {till it may, as it 
is made with the concurrence of the mortgagee. And the rea- 
ſon of [the diſtinction is obvious; in the firſt caſe the leaſe 
would be void as againſt the mortgagee, and therefore it ought 
to be equally ſo as to the tenant: but in the latter, being abſo- 
lute and indefeaſible as to the mortgagee, it ought alſo to be ſo 
a3 to the tenant, Upon the very face of this leaſe the relative 
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intereſts of mortgagor and mortgagee are apparent; and Stoker 
the mortgagor, became legally entitled to receive the rent during 
ſo much of the term as the parties ſhould retain their ſitua- 
tion, by appel, both as againſt his mortgagee and the defendant, 
in reſpect of his equity of redemption. The caſe of Notes v. 
Aauder (a) has merely decided that covenant would not lie upon 
an aſſignment of an eſtate by eftoppel only, where it was clear 
that no actual eſtate had been afſigned : but it has no where been 
determined that, if an aQual eſtate under one perfon and an 
eſtoppel under another had concurred, an action of covenant 
could not have been maintained. Upon the principle contended 
for by the defendant, if the cęſtui que truſt of an eſtate, not exe- 
cuted by the ſtatute, and his truſtee were to join in a leaſe, and 
the covenants made {as they naturally would be in ſuch caſc) 
with the cui que tru/?, no action of covenant could be maintain- 
ed by a purchaſer. There is no caſe known to the law, in which 
this action has been maintained by a party who was not named 
in the defendant's covenants, where the covenants wete co-ex- 
tenſive with the term, and the party who was not named could 
not take advantage of them. It is material to obſerve that in evcry 
one of the covenants in this leaſe, the words are © during thc 
ie term.” In Sachevcrell v. Froggatt (6b), where a man had leaſed a 
freehold, reſerving a rent to him his executors and aſſigns during 
the term, the plaintiff brought the action as deviſee in fee z and 
on demurrer ĩt was objected that the rent being expreſsly reſerved 


to the executors, and not to the heirs, of the leſſor, the plain- 


tiff was not entitled to it: but Hale, Ch. J. ſaid © The rent being 
« transferred to the plaintiff as aſſignee, the law alſo transfers to 
cc him the covenant as incident to the rent.“ In Pain v. Mallory (c 
the reverſion of rent was to the abbot or his ſucceſſors durante 


termino; and it was agreed that, without the latter words “ du- 


« „ante termino,” the abbot ſhould have had the rent only during 
his own life, becauſe the reſervation was in the disjunctive; 
but it was held that the words“ durante termins” declaring 
the intent of the parties that the rent ſhould have continuance 


during the term, the law orders and diſpoſes how it ſhall go, 


and to whom it ſhall be paid, notwithſtanding the words to 


e the abbot er his ſucceſſors.” The intent of the ſtatute ſeems 


to have been to annex the covenants reſpecting the premiſes 
demiſed to the reverſion, ſo that they might paſs as annexed and 


(c) 5 Rep. 111. Cre. El. 83a. 


(a) Cree El. 4336. (0) 2 Lund. 371. 
2 N ; incident 
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*ncident to it. 1 Sawnd. 239. This reſervation of the rent to 
Sales the mortgagor, and the covenants with him, during the 
term, muſt have been either in rect of his intereſt in the 
Jand, or elſe he was, as contended by the defendant, a mere 
fironger. Now ſuppoſing him to have been a mere ſtranger in 
point of eſtate, and the covenants to him void ab origine; or ſup- 
poling him on the other hand to have had a right, either in reſpect 
of his being a party to the deed, or in reſpect of his equity of 
redemption ; his releaſe of that equity operated as an extinguiſh- 
ment of all his right either in point of eſtoppel or of intereſt, 
and might be pleaded as ſuch; ſo that the defendant is in no 
danger of being doubly charged. The law will therefore, ac- 
cording to the doctrine of Pain v. Mallory, order and diſpoſe of 
the rent to the plaintiſf as the immediate reverſioner, and, accord- 
ing to the language of Ch. J. Hale, transfer the covenants to the 

plaintiſf as incident to the reverſion, 
Cur. adv, vult. 


Lord Kenyon, Ch. ].—Now delivered the opinion of the 


Judges then in court (a). 

cannot conceive why the plaintiff has introduced into her 
declaration many facts there ſtated. If there were no other 
objection againſt the plaintiff's recovering in this action, the 
pleader has raiſed ſome diſſiculty to himſelf by ſtating that the 
plaintiff, who was executrix, o//ented to the legacy to herſelfs 
and took the term in her own right; for in ſome views of this 
queſtion, the action poſſibly might have been ſuſtained, if the 
plaintiff had ſued as executrix; becauſe nothing is clearer than 
that a term which is taken in alieno jure is not merged in a rever- 
fion acquired /uo pure. 

It is extremely well ſettled at common law, without referring 
to the ſtatute 32 H. 8. c. 34., that covenants which run with 
the land will paſs to the perſon to whom the land deſcends. 
And that ſtatute enacted, for the benefit of the grantees of re- 
verſions, that they ſhould have the like advantages againſt the 
leſſees, their executors, Cc. by entry for non-payment of the 
rent; and ſhould have and enjoy all and every ſuch advantages, 
benefits, and remedies, by action only for not performing other 
conditions, covenants, or agreements, contained in the leaſes, 
againlt the leſſees, as the leſſors or grantors had. I he ſtatute alſo 
contains a clauſe, giving the Its the ſame remedy againſt the 


(a) Abf. Bulle, J. 
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grantees of the reverſion which they might have had againſt 
their grantors. Therefore under this ſtatute the granees or 
aſſignecs ſland in the ſame fituation, and have the ſame remedy 
againſt their leſſces, as the heirs at law of individuals, or the 
ſucceſſors (in the caſe of corporations), had before the ſtatute, 
It becomes therefore neceſſary to inquire whether this action of 
covenant could have been maintained by the heirs of the perſon 
from whom the plaintiff derives her title, I have alieady ob- 
ſerved upon the introduction of one fact into this caſe, which 
might have been omitted; there is alſo another, which deſeryeg 
ſome obſervation here. It is ſtated that S was only a mort. 
gagor, who had parted with his whole term to the mortgagee; 
and the declaration goes on to (tate that the whole intereſt 
which was veſted in him he had transferred to the mortgagee. 
Therefore, in point of law, I cannot conceive how this cove. 
nant made with Serbe can be ſaid to run with the land; for 
Stokes is ſtated in the declaration to have no intereſt whatever in 
the land, and yet both the zmplied covenant, ariſing from the 
% yielding and paying,“ and alſo the expreſs covenants are en- 
tered into with Shes. It is not ſuſſicient that a covenant is 
concerning the land, but, in order to make it run with the land, 
there mult be a privity of eſtate between the covenanting par- 
ties. But here Seer had no intereſt in the land of which a 
Court of Law could take notice ; though he had an equity of 
redemption, an intereſt which a Court of Equity would take no- 
tice of. Theſe therefore were collateral covenants. And though 
a party may covenant with a ſtranger to pay a certain rent in 
conſideration of a benefit to be derived under a third perſon, yet 
ſuch a covenant cannot run with the land, 

But even ſuppoſing that theſe covenants had been entered into 
(not with Ser but) with Febb, who had an intereſt in the land, 
the ſubſequent tranſaction, which is {ſtated in the declara- 
tion, puts an end to this queſtion. It appears that the perſon 
entitled to the reverſion of the 99 years term, expectant on the 
determination of the 11 years term created by the leaſe, after- 
wards acquired in her own perſon the abſolute inheritance of 
the land; in conſequence of which the reverſion attendant on 
the leaſe granted to the tenant no longer exiſted, Another 
eſtate, totally different, aroſe by the extinguiſhment of the in- 
tervening eſtate, Many caſes were cited on this ſubject ; one 
of which, Mor 94. is very applicable. There a perſon made 


a leaſe for 100 years, and the leſſee made an underleaſe for 20 
| years, 
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years, rendering rent, with a clauſe of re-entry ; afterwards the 
original leſſor granted the reverſion in fee, and the grantec pur- 
chaſed the reverſion of the term ; and it was held that the grantee 
ſhould not have either the rent, or the power of re-entry; for 
the reverſion of the term, to which they were incident, was ex- 
tinguiſhed in the reverfion in fee. And though this caſe was 
only determined at the afſizes, yet it was afterwards recognized 
in the Court. 

Conſidering then that theſe are covenants entered into with a 
firanger that do not run with the land, conſidering alſo that the 
rent is incident to the reverſion out of which the term is carved, 
and that that reverſion is gone, it ſeems to me, with all the in- 
clination which we have to ſupport the action, (and we have 
hitherto delayed giving judgment in the hopes of being able to 
find ſome ground, on which the plaintiff's demand might be ſuſ- 
tained,) that it cannot be ſupported. The defence which is made 
is made of a moſt unrighteous and unconſcious nature : but un- 
fortunately for the plaintiff the mode which ſhe has taken to en- 
force her demand cannot be ſupported z and conſequently there 


muſt be 
Judgment for the defendant. 


— — I, — —— 


The Kix againſt WALLACE. 
AT of Habeas Corpus had been directed to the defendant 


to produce a certain perſon who was charged to be in his 
cuſtody ; for making a falſe return to which the Court granted a 
rule to ſhew cauſe why an attachment ſhould not iſſue againſt 
him. But it appearing upon ſhewing cauſe that the affidavits, 
upon which the application was made for an attachment, were 
ſworn before Lothian, who was the attorney for the proſecu- 
tion, 

The Court thought they were not at liberty to receive inform- 
ation from any ſource ſo connected with the cauſe eſpouſed 
by that party. They ſaid they had before in this term ruled 
the ſame point in the caſe of Mr. Smithies (a) Recorder of Col- 


(a) This was the ſecond time, the proſecutor in that caſe was turned round by a 
forma) objection. Vide ante, 351. 
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chefler, againſt whom an attachment had been moved for, fo 
non-compliance with a writ of mandamus to grant an inſpection 
of the corporation books. And they added that if it were poſſi. 
ble to make any diſtinction in theſe caſes, they ſhould be more 
ready to admit it in the caſe of a Habeas Corpus like the preſent, 
becauſe the Court were peculiarly called upon to preſerye 


the liberty of the ſubject by every means in their power; but 
the rule was invariable and was founded on the wiſeſt aud mot 


obvious principles. 


Law againſt the rule; Exſtine in ſupport of it. 
Rule diſcharged. 


END OF TRINITY TERM. 


W 


ARGUED and DETERMINED 


IN THE 


Court of KING's BENCH, 


IN 


Michaelmas Term, 


In the Thirtieth Year of the Reign of Georce III. 


In the laſt Vacation, and in this Term, ſeveral Pro- 
motions took place, 


Mr. Juſtice BuLLER was created a Baronet, 

Joun Loro, Eſq. of Lincoln's-Inn, and Joux Mirronp, Eſq, 
of the Inner-Temple, were made ele Judges, and appointed 
King's Counſel. 

Joux WiLL1aM Ros, Eſq. of the. Inner-Temple, was choſen 
Recorder of the City of London, on the Reſignation of Mr. 
Serjcant ADAIR ;z and was called to the Degree of Serjeant at 


Law. The Motto on his Rings was Vitium Lege Regi. 


Davies againſt COTTLE, Monday, 


| Nev. gth. 
HE defendant obtained a rule in the laſt term to ſhew cauſe it᷑ a rule to 
why there ſhould not be the like judgment as in cafe of a _—_— 
nonſuit on an affidavit which barely ſtated, in the uſual form, = not 
5 , : . be judgment 
that the plaintiff had not procceded to trial after having given 4, In :afe of 
LS i : a nonſuit 
ſcharged on an affidavit, which contains an anſwer falſe in itſelf, the Court will not aiterwards 
open the matter on an atdavit which difproves the contents of the former one. 
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1789. notice of trial in the regular courſe ; which rule was diſcharged, 
on ſhewing cauſe, on an aſſidavit diſcloſing an agreement between 
— the parties, made after the notice of trial, to diſcontinue the 
Co73Lsz. action on the defendant's paying the plaintiff twelve guineas, 

Gibbs now moved to diſcharge the latter rule, on an aſſidavit 
of three perſons, denying the agreement in toto, and diſproring 
every fact contained in the plaintiff's aſſidavit. He obſerved, 
that though this application was of the firſt impreſſion, it was 
highly reaſonable that it ſhould be granted; ſince the defendant 
had no other opportunity of anſwering the plaintiff's affidavit, 
And if it were permitted to a plaintiff to diſcharge a rule for 
judgment as in caſe of a nonſuit by extraneous matter, which 
the defendant had no opportunity of controverting, it would not 

only enable him to relieve himſelf from the payment of thoſe 
coſls to which he was by law liable, but would alſo be a great 
encouragement to perjury, But, 

Lord Kexvox, C. J. ſaid—If the plaintiff's affidavit were un- 
true, he might be indicted for: the perjury : but that that was 
not a ſufficient ground to induce the Court to open the matter 
again, as the only object of it was the coſts. And he thought 
that, if it were ſuggeſted at the time that ſuch an anſwer as was 
made in the preſent inſtance to the rule for judgment as in caſe 
of a nonſuit was falſe in fact, the Court would ſuſpend thei 


judgment in it till the matter was examined. 
Per Curiam, 


Rule refuſcd, 


ue, RoLLESTON and others, Aſſignees of ManctTson, a 
8 Bankrupt, a gaiι⁰ L III ER T and others (a). 


An abſolute ROVER for the ſhip Commerce; plea, the general iſſue, 


bill of ſale of . 
a ſhip then At the trial the following caſe was reſerved for the opt- 
— = : nion of this Court. The bankrupt being indebted to the de- 
« bo. , 17. fendants in 2000 J. on bills, which they had accepted and paid 


vr leſs tl; : | J : 
certificate of for him, on the 21ſt of June 1788 gave them his promiſſory 


the regiſtry : ; : 
be recited therein ; although the vendee give at the ſame time an undertaking to reſtore the ſhip 
ain ſam, advanced by him on the credit of this ſecurity. 


on a tut day on payment of a cert tec 
r nd bill of ſale, and had taken poiT.ſhon of the ſhip imme- 


And though the vendee had alſo the gre nd 8 ; þ inſt 
Giately on her arrival, it was held that he could not retain the ſhip, as having a lien on her, again 


the aſlignecs of the vendor, who became a tankrupt aſter this transfer of the ſhip. 
(4) Vid. Rollefton v. Smith, 7 2. 4 wol. 161 3 and Camden v. Anderſon, ft. 5 vol. 709. 1 
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uote, payable in three months; and by way of ſecurity executed 
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1789. 


to them a bill of ſale of the ſhip Commerce, and at the ſamſek ᷑ 


time depoſited in their hands the grand bill of ſale, and alfo a 
policy of inſurance on the ſhip from Loudon to Jamaica and 


Rott ts. 
108 


aguirft 


back again. The bill of ſale was al/o/ute on the face of it, and n 


iu the uſual ſorm, but it did not contain a recital of the certifi- 
cate of the regiltry of the ſhip, as required by ſtat. 26 Ges. 3. 
. 69. ,. 179. But at the time when the bankrupt executed 
the bill of ſale, and depoſited that together with the grand 
bill of ſale and policy with the defendants, they gave him 
an acknowledgment in writing, promiſing te return the ſame upon 
' payment of the notes On the 2 1ſt of Zur? 1788 the ſhip was 
in foreign parts, and did not arrive in Z»g/and till the 22d of 
November 1788. The bankrupt ſtopped payment the 3d of 
July 1788; on the 18th of the ſame month, a commiſſion of 
bankrupt was iſſued againſt him; and on the 8th of Auguſt 
lis effects were aſſigned ro the plaintiffs, Immediately on the 
ſhip's arrival in Eugland the deſendants took poſſeſſion of her, and 
ſtill continue in poſſeſſion, After the 21ſt of June 1788, and 
before his bankruptcy, the bankrupt paid to his creditors, in the 
courſe of his trade, between 3000 J. and 4coo/. And it was 
alſo found by the caſe that the bill of ſale was not executed by 
the bankrupt in contemplation of bankruptcy. 

This caſe was argued, in laſt Trinity term, by Cano for the 
plaintiſts, and 2 for the defendants z and again on this day, by 
Shepherd for the plaintiffs, and Bower for the defendants. 

On the part of the plaintiffs, it was infiiled that the defendants 
had no right to detain the ſhip from the aſſignees, either on the 
ground of a prrchaſe or a lien. Firſt, this cannot be ſup- 
ported as a contract of fale, becauſe the bill of ſale is not 
conformable to the ſtatute 26 Geo. 3. c. 60. ,. 17. which enacts 
« that when and ſo often as the property in any ſhip of a Br:2ifh 
“ ſubject ſhall be transferred to any other PBriti/h ſubject, in 
« whole, or in part, {he certificate of the regiſliy of ſuch ſhip bull 
« be truly recited in the bill or other inflirument of ſage, ctherwiſz 
te ſuch bill of ſale ſhall be utterly null and viid to all intents and 
« purpoſes.” Therefore this bill of fale is itſelf totally void; and 
the ſale of the ſhip is equally ſo: For ſince the paſſing of this 
ſtatute Briti/h ſhips can only be transferred by bills of ſale; 
otherwiſe the clauſe, requiring a recital of the certificate in the 
pill of ſale, would be nugatory. The act was made “e for the 
increaſe and enco uragement of ſ1ipping and navigation:“ And 
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in order to prevent Hreigners enjoying any of the privileges, to 
which the owners of Brit ſhips are entitled, the ſtatute has pro- 
vided certain checks; as that there ſhall be a certificate of the re. 
giſtry of the ſhip from the colleCtor of the cuſtoms where built{a); 
that no certificate ſhall be granted, unleſs the owner make 
oath that he is a ſubject of Great Pritain, and that no foreigner 
bath any fare or intereſt in the veſſel (5); that a bond ſhall be 
given not to lend the certificate (e); that in the caſe of a ſale of 
the ſhip, the name and deſcription of the purchaſer ſhall he in- 
dorſed on the certificate, and he is to tranſmit a copy of it tothe 
perſon authoriſ:4 to make the regiſter (4) ; and that the certiſi- 
cate ſhall be recited in the bill of ſale (e); all which proviſions 
and checks may be defeated, if any other inſtrument be permitteg 
to have the ſame operation as a bill of ſale under the ſtatute, 
And it is to be obſerved that this ſpccics of property paſſes by 
bill of fale, and not by delivery, as in the caſe of other perſon- 
nity Secondly, Neither can the inſtrument, or any part 
of this tranſaction, give the defendants a lien, ſo as to enable 
them to retain the ſhip till their demand is ſatisfied. As 
the bill of ſale is abſolutely void by the ſtatute, it is a mere nul. 
lity ; and then this is the caſe of a naked bailment, the ſhip 
not having been delivered for any ſpecitic purpoſe ; in which caſe 
the plaintiffs may recover it in an actiou of trover, or a Court of 
Equity would decree a reſtitution of it. This mult be confidered 
as one tranſaction, conſiſting of ſeveral parts, all depending on 
the bill of ſale: And where an inſtrument is delivered for one 
purpoſe, and it fails, it cannot operate 4e intuity. K. v. The 
Inhabitants of All Saints in Hereford, Burr. S. C. 656. This 
cannot be binding in a Court of Law as a lien, becauſe that would 
be to create an inter in the ſhip, which is expreſsly guarded 
againſt by the ſtatute. Foreigners migltt alſo ſay that, though 
the bills of ſale, under which they might claim, are void, {till 
the lien is valid. Therefore, unleſs the conſtruction contended 
for by the plaintiffs be put upon the ſtatute, foreigners may have 
ſhares and intereſts in Britiſh ſhips, and become entitled to all 
the privileges which Britiſh ſubjects have, by advancing-money 
on Briliſb ſhips, and taking the grand bill of ſale and an aſſigu- 
ment of the ſkip, and totally diſregarding the requiſites of this 
ſtatute, | 


Borver and Eft, on the part of the defendants, inſiſted on 


two grounds; 1. That this was not ſuch a transfer of property 


(4) Set. 16. (e) Sect. 17. 
£9 


() Sect. 3. (5, Sect. 10. (c) Se. 15. 
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to the defendants, as the act was intended to attach upon at all. 
2. That if it were, yet as between theſe parties the defendants 
lad a right to retain the poſſeſſion of the ſhip till their lien was 
diſcharged. 1ſt. The object of the act was two-fold; to prevent 
any but Britiſb built ſhips from being navigated in the trade of 
Great Britain; and alſo to prevent foreigners from navigating 
even Britiſb- built ſhips with the privileges of Britiſb ſubjects. 
The right of navigation therefore was the great object of the Le- 
gillature: So that unleſs the right acquired by the defendants 
was ſuch in its nature as would enable them to navigate the ſhip, 
the act was never intended to attach at all. Now the only right, 
as appears from the whole of the tranſaction diſcloſed in the caſe, 
' either conferred, or intended to be acquired, was that of a mort- 
gage on the ſhip to a certain amount; for though the bill of ſale 
was abſolute on the face of it, yet the defendants gave an ac- 
countable receipt, whereby they promiſed to reſtore that and all 
the other muniments upon payment of Marget/ſon's note, for 
which the ſhip was pledged as a ſecurity, The contract therefore 
was merely executory ; the only right they acquired was that of 
þ2ſeion, which was to remain with them as a ſecurity. They 
had no right to the intermediate profits of the voyage; nor could, 
independently of the omiſſion in the bill of ſale, have been en- 
abled to navigate the veſſel; for they not only could not have 
taken the oath preſcribed by the 1oth ſection of the act, which 
the owners of a thip are required to do, namely, that they were 
the ſole owners, and that no other perſon had any © right, in- 
« tereſt, ſhare, or property therein;“ but while the ſhip was at 


1789. 
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ſea it was abſolutely impoſſible to get at the certificate, (which by 


ſection 34 mult always be kept on board,) either tor the purpoſe 
of inſerting it in the bill of ſale, or of having it indorſed accord- 
ing to the 16th ſection. Ang this argument bears much ſtronger 
when it appears that that diſficulty is provided for in the caſe of 
a ſale of a ſhip at ſea to a ſoreigner ; ſo that unleſs the Court 
can go the length of ſaying that the legiſlature did not intend that 
a ſhip at ſea ſhould in future be capable of being transferred to 
a Brit;/h ſubject, this will at leaſt appear to be a caſus omiſſus in 
the act, becauſe of the impoſſibility of complying with ſome of 
the requiſites. But further it appears by reference to 7 & 8 IV. z. 
c. 22. a ſtatute made in pari materid, and expreſsly referred to 
as the baſis of the 16th ſection of this latter act, that a mortgage 
was not the ſort of transfer of property intended by the latter 
for the act of William requires the indorſement on the certificate 
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to be made to denote the alteration of property © by the of 
one or mere ares,“ and the latter act only requires the add;. 
tion of another circumſtance to that indorſement; therefore i; 
confines the indorſement to the caſe ef an aue {ale of lpecifc 
ſnares, which a mortgage can never be ſaid to be. The act can. 
not extend to all transfers of ſhips; if it did, it would include 
transfers by operation of law. It then this were not ſuch a ſale 
as comes within the 16th ſection, requiting the indorſement of 
it on the certificate, it follows that the certilicate need not be 
ſet out in the bill of fale as required by the 17th ſcction. But 
even admitting that fach a recital was neceſſury in the bill of 
ſale, the utmoſt that the 17th ſection purports to do, in caſe of 
the omiſſion of it, is to avoid ſuch bẽ, fale : but it by no means 
avoids the contract; nor was it neceſſary that it ſhould ; for as 
the right of navigation was the only object in view, as that is 
ſpecifically provided for by other clautes, the only reaſon ſor 
avoiding ſuch an imperfect bill of ſale was to prevent that being 
made uſe of towards acquiring a right of navigation, unleſs the 
main requiſites of the act appeared on the face of it to have been 
complied with. And, as far as the public are concerned, the 
act is ſatisfied if the requiſites be complied with any time before 
the ſhip leaves port, Whereas here, even if the defendants had 
taken a more formal bill of ſale, they could not have cleared out, 
even if the ſhip had come to port, unleſs they had been guilty of 
perjury, in ſwearing to an ab/;/ute property, when they only had 
a conditional one, and until the certificate had been indorſed. 
As the only claim therefore which the defendants had on the 
ſhip was a mortgage or lien, and as they never could, inde- 
pendently of the clauſe in queſtion, under ſuch a title have 
navigated the ſhip, it was not neceſſary for them to have had 
any written inſtrument whatever, but their lien would have 
attached by the mere delivery of the thing, If the bill of ſale 
is to be held void 22 all intents and purpoſes, it mult be taken as if 
it never had exiſted; and then the defendants' lien ſtands 
thus: they have advanced 2000 J. on the bankrupt's note, 
and he has, by way of collateral ſecurity, made a ſymbolical 
delivery to them of the ihip, (ſince perſected by actual poſſeſſion,) 
by placing in their hands, beſides other muniments of the pro- 
perty, the grand bill of ſale, which in the caſe of a ſhip a fea 
has been repeatedly held to be equivalent to delivery of the thip 
itſelf, Atkinſon v. Maling, ante 2 vol. 462. Falkener v. Cafe, 


Bro. Caf. in Ch. 125. & ante 2 vol. 491. Now it can never be 
contended, 


N THE TrixTIETH YrarR or GEORGE III. 


contended, that if a man take ſeveral different ſecurities for a 
loan, and one of them happen to be void, all the reſt are thereby 
avoided. But 2dly, Whatever might have been the queſtion as 
between the defendants and third perſons, at any rate the plain- 
tiſſs cannot make this ſort of objection; they ſtand exactly in the 
ſame ſituation as the bankrupt himſelf, ſubject to all his equities, 
and bound to make good all his 6:4 fide engagements. * That 
principle was broadly laid down in Fox v. Hanbury (a), and has 
been repeatedly recognized in this court (5), By the ſame au- 
thoritics too it appears that where abankrupt had, for a valuable 
. conſideration, bound himſelf in conſcience to put a legal ſe- 
curity into the hands of the contracting party, and the bank- 
ruptcy had happened before ſuch ſecurity was given or completed, 
Courts of Law and Equity have unequivocally declared, that 
the aſſignees of the bankrupt could not recover back the thing 
depoſited, without ſatisfying the demand for which it was fo 
pledged. Conſiſtently then with the principles of thoſe caſes, 
the aſſignees cannot recover the poſſeſſion of the ſhip, without 
. ſatisfying the defendants lien. The utmoſt they can allege is, 
that the defendants have not the legal title : but, admitting that 
to be the caſe, the aſſignees are bound in equity; and if ſo, they 
cannot recover in trover; for it was clearly eſtabliſhed in Green 
v. Farmer (c), and various other caſes, that wherever a party has 
an equitable lien, he may retain in trover. The giſt of ſuch an 
action is the wrongful converſion; and it cannot be ſaid that the 
defendants have wrongfully converted that which was put into 
their hands for the expreſs purpoſe ſor which they {till hold it, 
And though the defendants might not have been able to recover 
on this title in the character of plaintiffs, yet it is an ample de- 
tence to an action by the aſſignees of the bankrupt, who could 
not have taken advantage of the imperfect title which the bank- 
rupt himſelf had granted. 

It 2vas replied, to the ſuppoſed diſſiculty, that the certificate 
could not be recited in the bill of ſale, becauſe that inſtrument 
was on board the ſhip then at ſea, that there was a duplicate of 
it in the port, to which the parties might have had recourſe. 
And the ſtatute relates to all transfers of ſbipe, as well at ſea as 
in port, Neither was there any difficulty in taking the oath 
required by the ſtatute, on account of the defendants not being 

(a) Corp. 488. 

(5) Athinſon v. Maling, ante 2 vol. 462. and Lemfricre v. Paſley, Ih. 485. See alſo 
Brown v. Heathcote, 1 Ath. 160. (c) 4 Burr, 2218» FR 
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1789. the le owners; for they might have ſtated the real tranſaction, 
eee and have ſworn that they and certain other perſons, according to 

O0L LES. . . . - 
ron their reſpective intereſts, were the owners; othe: wile ny mort. 
6... 96. +. Rage? of a ſhip could have a good ſecurity. All chat the Leyiſla. 
ture meant to guard againit, by requiring the oath, ws that it 
might be ſecn by that oath that no fore:gner had any hure or in 
tereſt in any veſſel. 'This is not like the calc of 7 7. y Hh, 
where, an aſhgnment of goods at ſca having been made beſote 
the bankruptcy, and the bil! of lading indorſed afterwards, it wag 
held that the agreement was binding in equity; and that, ag a 
Court of Equity would have decreed a legal alignment (which 
was to be executed) as well againſt the aſſignees as againſt the 
bankrupt himſeif, a Court of Law would not diveſt the defend. 
ants of the goods of which they had taken poſſcilion under that 
aſſignment : for here no other inſtrument was to be executed by 
the bankrupt, nor was any other ſubſequent act to be done to 

give the plaintiffs a more complete title, 

Lord KExNYON, Ch. J. — The queſtion is whether the bill of ſale 
which is ſtated in the caſe, and which appears on the face of ir 
to be al/o/ute, is an effective inſtrument to convey the property 
in the ſhip. The objection, which has been made to it, ariſes 
from the 15th ſection of the 26th Geo. 3. c. 60. which enacts 
that every bill of ſale of a ſhip, or other inſtrument, not having 
inſerted in it the certificate of the regiſtry of ſuch ſhip, ſhall be 
utterly null and void to all intents and purpoſes, This clauſe is 
couched in the moſt poſitive terms which the language affords, 
and it renders ſuch a bill of ſale an abſolute nullity. This ſta- 
tute was framed by an able ſtateſman (a), who is peculiarly con- 
verſant in the commercial intereſts of this country ; and from the 
experience which has been already had of it, it is acknowledged 
to be founded in wiſdom, and to have produced all thoſe bene- 
ficial conſequences to the commerce and ſhipping of this country 
that were expected from it. "Therefore even if Judges could have 
any leaning in their minds on ſuch occaſions, we ſhould not have 
any inclination to put ſuch a conſtruction on the words of this 
act as would tend to evade the wholeſome proviſions of it. By 
way of anſwer to the poſitive words of the 17th ſection, it 
was firſt contended that it is not neceſſary that the property in 
a ſhip ſhould paſs by a written inſtrument : On that point 1 
give no opinion, becauſe it is not neceſſary, But certainly if 


| (a) Lord Hawkeſoury, 
the 
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the parties chooſe to convey by a written inſtrument, that ſhews 
what the intention and the rights of the parties are, and they 
ſhall not afterwards be permitted to refer to any other agree- 
ment. For if a perſon execute a bill of ſale of goods, without 
ſtamp, ſuch an inſtrument cannot be received in evidence, and 
et the vendee cannot reſort to any parol evidence of the agree- 

ment. So here the title of the defendants being reduced to 
writing, they cannot refer to any other agreement, even though 
the written inſtrument be void by the act. Then it was urged that 
this /atute did not apply to the inſtance of transfers of ſhips at 
ſea; but the words of the 17th ſection are general, and make 
no exception of ſuch caſes, And with reſpect to the impoſllibi- 
lity of complying with the requiſitions of the act while the ſhip 
was at ſea, on account of the certificate of the regiſtry being on 
board, it is to be obſerved, that the parties might have extracted 
from the regiſtry at the cuſtom-houſe all that was neceſſary 
for this purpoſe. Then it was inſiſted that, although the bill 
of ſale could not take effect as ſuch, the defendants had a lien 
on the ſhip, to the amount of their demand : but that is 
wholly unfounded ; for the bill of ſale profeſſes to transfer the 
abſolute property in the ſhip. And ſuppoſing that the bank- 
rupt had never called for a return of the ſhip, from what time 
can the title of the vendees be aid to accrue ? Was it only from 
the time when the ſum of 2000 /. became due, and was not 
paid ? On payment of that ſum indeed the vendor would have 
had a right to call ſor a return of the ſhip ; but that could not 
deveſt the intermediate property of the vendees under the bill 
of ſale, The law was ſo with reſpect to real property prior to 
the 14 Geo. 2. c. 20; before which time conditional ſurrenders 
were made by tenants for life, to make good tenants to the 
precipe, to ſuffer common recoveries ; which ſurrenders were 
to be avoided by the payment of large ſums on particular days, 
when the ſurrenderees were to reconvey : now if during that 
interval the whole property did not pals to the ſurrenderees, ſuch 
recoveries would have been void ; but undoubtedly the pro- 
perty did paſs in ſuch caſes, So in the caſe of a mortgage, where 
a deſcent is caſt before it becomes abſolute, the legal eſtate 
mult deſcend according to the terms of the mortgage, notwith- 
ſtanding the day of redemption is not paſſed. It was next ſaid, 
that in this caſe a Court of Equity would not compel the de- 
tendants to deliver vp the ſhip, until their demand was ſatisfied : 
But I do not know that a Court of Equity would conſtrue this 
act 
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1789. act of parliament in a different manner from a Court of Law. 
S——— But whatever a Court of Equity might do, it is ſufficient for us 
RotLes- 3 | : 

ron fitting in a Court of Law, to put a legal conſtruction on this 
8 BY ſtatute, Where the partics have relied on an invalid ſecurity, I 

do not know that a Court of Equity would decree a performance 
of the contract. Then as the inſtrument in this caſe is not valid 
in point of law, the contract cannot be ſupported here on 
grounds upon which we do not know that a Court of Equity 
would act. As therefore there is nothing either in the words 
or the context of this act of parliament to warrant us in giving 
effect to this bill of ſale, I am of opinion that the fe ought 
to be delivered to the plaintiſts, 

ASHHURST, J.—As the words of the 17th ſection of this 
ſtatute ſo explicitly declare that all bills of ſale, which do not 
comply with the requiſites of the act, ſhall be null and void to 
all intents and purprſes, if we were to decide this bill of ſale to 
be good to a particular intent, we ſhould act in direct oppoſi- 
tion to the poſitive words of the ſtatute, We are not to take 

upon ourſelves to determine whether the general proviſions of 
the act are wiſe or not, or whether this caſe ſhould or ſhould 
not have been excepted out of the ſtatute ; thoſe were matters 
for the conſideration of the Legiſlature, But it is ſaid that 
this ought to be conſidered as an excepted cate, becauſe the re- 
quiſites of the ſtatute could not be complied with, inaſmuch 
as the certificate of the regiſtry was actually on board the ſhip 
at the time of the bill of ſale: but that argument has been 
fully anſwered, for the partics might have had recourſe to the 
regiſtry of the cuſtom-houſe. Then this caſe was argued on 
the ground that the defendants have a lien on the ſhip, and 
therefore that they have a right to retain the poſſeſſion. That 
argement might perhaps have had ſome weight as againſt the 
bankrupt himſelf : but now, by means of the bankruptcy, the 
rights of third perſons have intervened ; and all the creditors 
of the bankrupt have an equitable lien on his eſtate, and are 
entitled to an equal diſtribution. And where two equities 
meet, the legal title muſt prevail, which in the preſent caſe is 
with the plaintiffs, 

Bruri.irs, J.—In this caſe the defendants have undoubtedly 
aCted fairly and bond fide ; and if they loſe the benefit of that 
ſecurity to which they truſted, it is certainly a hard caſe. Bua the 
doctrine of hardſhip is not a favourable ſubject in a Court of Law 
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ſpirit and words of an act of parliament. In the preſent cafe the 
words of the ſtatute are ſo plain and ſo deciſive, that it is im- 
poſſible to get over them. This caſe mult ultimately depend on 
the 17th ſeCtion ; the clear effect of which is that, in all cafes, 
according to the language of the clauſe, a bill of ſale ſhall be 
utterly null and void, unleſs the certificate of the regiltry be 
recited in it. It is not recited in this bill of ſale, and therefore 
it 16 admitted that the bill of ſale is void: hut it has been con- 
tended that this caſe is not within the act, on two grounds; 
firſt, becauſe the ſtatute does not apply to the cafe of a {hip ſold 
at ſea; and 2dly, not to a caſe like the preſent, becauſe under 
this tranſaQion the defendants acquired no right to navigate the 
ſhip, which was the only object of the Legiflature. As to the 
firſt ; J think that the other clauſes of the ſtatute are decifively 
againſt it; becauſe the cate of a ſale of a ſhip either at ſea or in 
a foreign port 7o a foreigner, is expreſsly provided for by the 
15th ſection: Then, if we ſee that in one part of this ſtatute 
the Legillature had in view the ſale of a ſhipat fea or in a foreign 
port, and made ſpecial proviſions for ſuch a purchaſe by a ſo- 
reigner, it cannot be argued that the felling of a ſhip at fea in 
other caſes was not in the contemplation of the Legiſlature ; but 
it ſhews that they only intended to make one exception, leaving 
all other caſes within the general words of the 15th Ye 
Beſides, before ſuch an argument ought to be adopted, it ought 
to appear that beyond all controverſy the parties could not com- 
ply with the requilites of the ſtatute, and that this was a cofus 
emifſus ;, which is by no means to be collected ſrom the ſtarute. 
Neither is the ſecond ground of argument well founded, be- 
cauſe the bill of ſale purports, on the ſace of it, to be an ab- 
ſolute transfer of the property; and the defendants, having the 
poſſeſſion of the grand bill of ſale, and alſo of this bill of Tale, 
could not have been prevented navigating the ſhip, except for 
the proviſions of this act of parliament : whereas, in order to 
ſound that argument, it ought to have been ſhewn tha!, in- 
dependently of this act of parliament, the defendants would not 
have a right to navigate the ſhip under the title which they had 
acquired. If ſuch an argument could prevail, it would be ſaying 
that every inſtrument might avail, though expreſsly declared 
void by the ſtatute, With reſpect to the ſuppoſed difficulty of 
the defendants taking the oath ; all that is required by the act 
is that the party taking the oath ſhovld ſtate fairly and truly, 
What his intereſt is. In the preſert caſe the defendants had. 
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ſuch a property as would have juſtiſied their taking the oath ; 
for the bill of ſale being ab/o/ute on the face of it, if the certii 


* cate of the regiſtry had been inſerted in it, their right could 


again 


Hir. 


not have been diſputed; and, if there were any right of re- 
demption in the bankrupt, that alſo might have been ſtated, 1; 
was urged at the bar that the 17th feCtion of this act cannot ex. 
tend to all caſes; and the inſtance of transfers by operation of lay 
was mentioned : but that has always been conſidered as an ex. 
cepted caſe; and it is ſuſſicĩient to ſay that this is a transfer by 

the party, in which caſe the requiſites of the act muſt be com- 
plied with. It was then contended that the defendants had a 
lien on the ſhip, and that if the plaintiffs had filed a bill in Chan- 


cery to compel the defendants to deliver up the poſſeſſion, that 


Court would not have decreed it, unleſs the plaintiffs had fatif. 
fied the demand : but that argument is not applicable here, for 
it muſt be remembered that in that court he, who aſks equi ty, 
muſt firſt do equity. And if ſuch a bill would have been dif. 
miſled, it would be becauſe the plaintiffs demand was unconſct. 
entious ; but that would not decide the property of the ſhip. 
The argument ought to go farther, and ſhew that, if the de- 
fendants in this cafe had prayed in a Court of Equity to have bad 
a legal conveyance of this ſhip, that Court would have decreel it; 
but I know of no caſe in which that Court has gone ſuch a 
length. If indeed it had been ſhewn to be the conſtant practice 
of a Court of Equity to decree ſuch a conveyance, it would haye 
had great weight with me; for in my opinion nothing can be 
more unfortunate for the ſubject, than that different rules re- 
ſpeCting property ſhould prevail in the different courts: and in 
mercantile tranſactions particularly, if the defendants have a 
clear, indiſputable, equitable title, we, fitting in this cout, 
ought not to permit the poſſeſſion to be taken from them, 
Grost, J. — Two points have been made on the part of the 
defendants; 1ſt, that the ſtatute does not apply to transfers of 
{hips at ſea z and 2dly, that the defendants have a lien on the 
ſhip in queſtion as a mere depoſit. The firſt has already re- 
ceived a full anſwer; and I think the ſtatute 7 & 8 . 3. c. 22. 
confirms it. In both of the ſtatutes a diſtinction is made in 
expreſs terms between a ſale in the ſame port and elſewhere : but 
the words of the 17th clauſe, on which this queſtion depends, 
are general. Therefore, taking them both together, I think me 
Legiſlature has ſaid that, whenever the property i any Heid, 


whether in port or in foreign parts, be transferred to a Britiſh 
f ſubject, 
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ſubjcct, the bill or other inſtrument of ſale ſhall be void, unleſs it 
recite the certificate of the regiſtry. With reſpeCt to the other 
argument; I cannot conſider this as a mere depoſit; it is an 
abſolute bill of ſale, conceived in the ſtrongeſt terms. There 
was nothing more to be done by the vendor to make a more 
complete title, and the vendee might (if the requilites of the 
ſtatute had been complied with) have carried this inſtrument to 
market. The acknowledgment ſigned by the defendants only 
gare a right of afion to the vendor, in cafe the bill of ſale was 
not returned ; but it did not affect the property in the ſhip. I 
agree alſo with the Court that there was no diſſiculty in taking 


the oath required by the ſtatute, 


Paſtea to the plaintiffs (a). 


A bill was afterwards fd in Chancery by II lert againſt the plaintiffs, pray- 
he ih Relleſlen might be decreed to join with HiLLert in the transfer of the money 
produced ty the (al: of the ſhip to the plaintifts Hibbert and Co. But the bill was, on 


hearing, difm{{:d. 3 Bro. Ch. Caf. 571» 


BoLptRo and others againſt Moss and others. 


WO of the defendants having been arreſted for 423 . 
each, by virtue of a /atitat directed to the Chamberlain of 
the County Palatine of Lanca/ter, a Judge's order was obtained 
for ſtaying proceedings upon payment of debt and coſts. In the 
bill offered for taxation the agent in the country made a charge 
of four pounds paid to the ſheriff's officer for the arreſts, being 
at the rate of two pounds each, which the Maſter refuſed to al- 
low, and ſtruck off the overplus above the uſual charge made in 
other counties, which is in general a guinea. 

Dallas now moved that the Maſter might review his taxation, 
upon aſſidavits ſtating that the charge made was ſuch as was di- 
rected by a table of fees ſettled by the juſtices of the county in 
ſeſſians in the year 1767, and which had been acted under ever 
fnce. By that bailiffs were authoriſed to demand certain fees in 
proportion to the ſums for which the arreſt was made ; that 
for debts from 200 J. to 5001, they were entitled to 24. for each 
arreſt ; and that the ſum charged had been actually paid out of 
pocket. He ſaid that this table of fecs had been made by the 
ſeſſions, under an idea, as was ſuppoſed, that they were entitled to 
ſix the reſpective ſums demandable by ſheriffs' officers for arreſts 
by virtue of the 32 Geo. 2. c. 28. the firſt ſection of which enacts 
that no greater ſum ſhall be taken for 2ny arreſt than is or ſhall be 


Vol., III. Ee by 


417 
1789. 


— — 


Rot t Es- 
TON 
av uin 
Hin n ER Tr. 


Thurſday, 


Nu. 1 2th. 


Juſtices in 
ſeſñonshave 
no authori- 
ty to fix the 
bailiff's fees 
for arreſt ; 
ror will the 
Court of 

B. R. allow 
more than 
the uſual 
fee, though 
more was in 
ſact paid, in 
compliau ce 
with a table 
of fees ſet. 
tled by the 
Juſtices at 
their 
quarter ſef- 
ſions, and 
acted upon 
in practice 
for many 
years. The 
uſual fe * 
allowed by 
the Maſter, 
Nea. 


5 R reer 


_ 


— * 


— rg i Ra. 4 > ® 9 
R =. « - 
MI 9 3 A p > 
"Row" > 5 : 
3 © v4 
MP ay 2 


r 


- 8 Jak 
_ — 9 
* = 4 


Ss 
* 
4 
$ 
4 
* 


1789. 


k & 

L- I 1 * KO 
2 
Mosss. 


Friay, 
Now. 13th 


If two per- 
ſons jointly 
engage in a 
ſtock -zob- 
bing tranſ- 
a&t.on, and 
incur lotTes, 
and employ 
a broker to 
pay the dif- 
tcrences, 
and one of 
them re- 
pay the 
broker with 
tlic privity 
anc conſent 
ot the other 
the whcle 
ſum, he may 
recover a 
moiety from 
tliat other in 
an action 
for money 
pa d to his 
uſe ; not- 
withſtand. 
ing the 

7 Ces. 2. 
c. 8. 


CASES in MICHAELMAS TERM 


by Izwailowed ; and by a ſubſequent clauſe (a) authority is giren 
to the juilices in ſeſſions to regulate the charges ſor lodging, diet, 
or other expences, of a perſon under arreſt : though he alloued 
that their ſuperintending authority ſeemed to be confincd to the 
expences of perſons after they were arreſted, and not to the or. 
reit itivli. Nor could he lind any other ſum to be taken for ar. 
reſts but that which was fixed by the 23 H. 6. c. 10. which was 
only 4d. Ilowever as it was notorious that more was in general 
allowed even by the Matter in court, and the parties had 3274 
fide paid the ſums in queſtion, conformably with the table of ſee; 
made at the ſeſſions ſo many years ago, he ſubmitted that they 
were entitled to be reimburſed in this inſtance, whatever regu- 
lation the Court might think proper to make in ſuture. 

Ihe Court however denied the motion, ſaying, that the juſtice 
in ſellion had no authority to fix fees for this Court; and Lord 
Kenyon added, that if bailiffs ſhould in future exact more than the 
uſual ſum, after this opinion, they might be guilty of extortion, 
in taking more than was allowed ce/re i. 


(a) Sect. 6. 


PeTRIE and another, Executors of Pace KrtBLE, again}? 
| HanNay, Baronet. 


* the year 1773 the teſtator, Sadlier, Petrie, and the defend- 
ant, were engaged together in ſtock ſpeculations on their 
joint account to a conſiderable amount, the whole of which were 
illegal, except a transfer of a ſum of 10,000 /. Having incur- 
red ſeveral loſſes, on the 8th of January 1774 they came to a fet- 
tlement/with Portis their broker, who had paid all the diflerences, 
And on that occaſion Kceb/e repaid to Portis the whole ſum 
which had been ſo advanced by him, except 811 J. which wa 
part of the defendant's ſharc of the loſſes, and for which Re 
drew a bill on him in favour of Partie, which the defendant ac- 
cepted. This bill not being paid by the defendant when it be— 
came due, Portis brought an action thereon, aſter Keeble's death, 
againſt the preſent plaintiſfs his executors, and recovered the 
amount, no defence being ſet up on account of the illegality of 
the tranſaQtion. . 264 part of the ſum for which the deſend- 
ant had given his acceptance, was his ſhare of the loſs ariſing 
from the real transfer of the 10,00 J. The preſent action was 
brought to reimburſe the plaintiſls the ſum recovered again! 
them by Portis, and the declaration was for money paid by tlie 
plaintills to the defendant's uſe ; upon which they obtained 4 
7 verdict 
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verdict for the whole demand, at the ſittings after laſt Zaſter 
term at Guildhall, before Lord Kenyon, A rule was obtained laſt 
term to ſhew cauſe why the verdict ſhould not be ſet aſide in 
/zts, or at leaſt be reduced to the ſum of 264 /. 

Brearcroft, Minguy, and Rufſell, now ſhewed cauſe z contend- 
ing that this caſe did not fall within the ſtatute 7 Geo. 2. c. 8. 
for preventing ſtock-jobbing, as this was not an action to recover 
any money for the compounding, ſatisfying, or making up, 
« any difference for the not delivering, transſerring, having, or 
« receiving any ſtock,” &c. © or for the not performing any 
contract or agreement fo ſtipulated to be performed,” Sc. but 
it was to recover money which had been paid to Pertis under 
the authority of the deſendant, and for which he was anſwer- 
able, whatever might have been the queſtion as between Parti 


PeTrIE 
ga. uſt 
HaxNaAT. 


and him. And they relied upon the caſe of Faikney v. Reyucur 


and 'anothecr (a), where to an action of debt on a bond the de- 
ſendant pleaded the act of the 7 Ces. 2. c. 8.; that the plaiu- 
till and Reicherdſon were jointly concerned in certain contracts 
contrary to that ſtatute; that the plaintiff voluntarily paid 
the diſſerences z and that the bond was given by the defendants 
for ſecuring to the plaintiff Richard/7u's proportion of that loſs ; 
and on demurrer the Court were clearly of opinion that the plain- 
tif was entitled to recover the amount which he had paid under 
the ſpecial authority of Richardſon, though for an illegal pur- 


poſe, The principle of that cafe fully extends to the preſent ; and 


ind-ed the plaintiffs are one remove farther from the illegal tranf- 
action; for not only the-plaintifſs were authoriſed by the defend- 
ant to pay this money to Pertir, but Portis himſelf had been au- 
tnor.fed before by the defendant to pay it to thoſe perſons between 
whom and the defendant the illegal contract was entered into. At 
all events the plaintiffs are entitled to the 2647, even if they are 
precluded ſrom recovering the reſt ; as that part of the demand 
ſtands” perfectly clear from any objection arifing under the act. 

Erſkine and Mead, in ſupport of the rule, infiited that the 
whole tranſaction was illegal, and came within the ſpirit of the 
7 Geo. 2,3 and that even the 264 J. making a part of the illegal 
tranſaction, was ſo involved therein, that it could not be diitin- 
guiſlied from the reſt, ſo as to ſorm a ſeparate conſideration, but 
vas part of the colour uſed in carrying on the general {cheme of 


7 ; ? S..2 . 
| A) 4 Burr. 20 69. It was ſtated by the counſel that, on examining the record in 
Ut ele, it appeared that Ri. ar. ſon was the o.lige uelendant, F 
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ſpeculation, It is to be obſerved that Petrie, Keble, and Han. 


— — h, were partners in this illegal tranſaction ; they were all gar. 


ticipes criminis; and it has been frequently determined, that one 


HanNnay. partner cannot call upon another for his contribution to a loſ; 


ariſing out of a matter prohibited by law; for though the act of 
parliament does not ſay in direct terms that the ſecurity ſhall be 
void ; yet when the conſideration of the ſecurity is inquired inte, 
if it appear to have been given in oppoſition to the ſpirit of the 
act, the Court is bound to declare it void. Otherwiſe if a party 
could recover in this circuitous manner, by paying the whole of 
the ſum in the firſt inflance, the ſtatute would be altogether de. 
feated. Suppoſe A. and B. in partnerſhip contract for ſmuggle! 
goods, and A. pays the whole, and B. gives him his note for hi: 
proportion, it was never pretended that A. could recover on ſuch 
note from B. So here, if Acrble bad brought the action ou the 
bill of exchange againſt the defendant, it would have been 3 
good plea for the latter, that he and the plaintiſf had been part- 
ners in a ſtock-jobbing tranſaction, in which a loſs had hay- 
pened, and that the bill was given for the defendant's propor- 
tion of that loſs; and whatever would have been a good plea in 
ſuch an action is an ample defence now. As to the -afe of 
Faikney v. Reynous, it is very diltinguiſhavle from the preſent: 
that came on upon demurrer ; and as the Court could not look 
at any thing out of the record, and ſuſſicient was not tated in the 
plea to ſhew the illegality of the tranſaction, this quettion did 
not fairly ariſe. The plea in that caſe did not ſtate that there 
had been a previous co-partnerſhip between the plaintiff and the 
defendants to ſhare in the profit and loſs of the illegal traut 
action; the defendant Rey was a mere ſtranger: But th 
is a ſecurity given by the defendant to the very perfon wil 
whom he had contracted in violation of the laws of his coun- 
try. From the whole of that caſe it appears that the deciſion 
turned on the inſuſhciency of the plea, rather than on the 
legality of the tranſaction: and ſuſſicient appears to ſhew 
that the Court would have extended the ſtatute to a caſe like 
the preſent, if it had been ſo {tated on the record. It is further 
to be obſerved that at the time when this bill was accepted by 
the defendants, no money had been paid by Keele for this ox- 
preſs ſum to Portisz and it was no more than a mean of the 
defendant's paying Portis, in whoſe favour it was drawn, that 
ſum, on account of the very differences prohibited to be reco- 
vered by the act. If ſo, no ſubſequent tranſaction to which 

oy 
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the defendant was not a party, can vary the cafe as to him. With 
regard to the ſum of 264 /. that is ſo involved in the illegal 
+ inſaftion, that it cannot be ſeparated from it: it was a mere 
temporary expedient, auxiliary to the general ſtock-jobbing 
ſcheme. 

Lord Kenyon, C. J.—As to the laſt point made in the 
xrgument, relative to the 264 /., I have no doubt whatever, It 
appeared to be a fair tranſaction ; the ſtock was actually pur- 
chaſed, and the transfer of it was made: none of the proviſions 
of the act were thereby infringed ; and it is too much to ſay 
that, becauſe it was accompanied by other tranſactions at the 
fame time, which were invalid, this ſhall not be binding. But, on 
the principal queltion, I have not formed ſo decifive an opiuion 
but that I may be open to conviction hereafter : at preſent I can 
only ſay that I have not heard any argument to convince me 
that the plaintiſfs' demand can be enforced. The great diſh - 
culty is to diſtinguiſh this caſe from that of Faikney v. Reynous ; 
but that does not at preſent appear to me to conclude this 
queſtion. That was an action on a bond; and the whole ar- 
gument at the bar, and the deciſion of the Court, proceeded on 
the ground that they could not take into confideration matter 
which was not properly introduced by the plea, And they 
thought, that as nothing illegal, as between thoſe parties, was 
diſcloſed on the record, the payment of the money could not 
be reſiſted. But this is not the cafe of a bond. And if we 
conſider this caſe q priori on the ground of policy, and recollect 
the infinite miſchiefs brought on individuals by means of 
ſtock-jobbing, which this act was intended to prevent, it is 
very much to be wiſhed that the remedies offered by the Legiſ- 
lature ſhould extend to the whole miſchief. Now I do not 
lee how that can be done { effectually as by ſaying that no 
perſon, who is concerned in ſuch a tranſaction, ſhall recover any 
demand ariſing out of it in a Court of Law. The firſt action, 
which was brought againſt theſe plaintiffs, was on a bill of 
exchange, which had been accepted by the defendant on 
account of the loſſes: Now it is clear that that action did not 
merge the original demand, and the whole tranſaction may 
till be brought before the Court. And if it appear to the 
Court that a bill of exchange is given without any conſideration, 
it is nudum pactum ex quo non oritur actio; or if for an illegal 
conſideration, the whole matter may be examined. But in the 
caſe of a bond, the conſideration cannot always be gone into; 
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as in the inſtance of a voluntary bond. In this cafe the teſtator 
and the defendant were partners in an illegal tranſaction, in 
which Portis the broker acted as agent, knowing it to be 
contrary to law, ſince every man is bound to take notice of 
public Jaws. Now it is a rule that thoſe, who come into a court 
of juſtice to ſeek redreſs, muſt come with clcan hands, and 
muſt diſcloſe a tranſaction warranted by law. And I cannot 
diſtinguiſh this caſe from that of ſmuggling, put at the bar, 
where, if one of two partners advance money in a ſmuggling 
tranſaction, he cannot recover his proportion of it againſt his 
partner, becauſe the tranſaction is prohibited ; and yet ſmug— 
gling is not malum ia /e, as contradiſtinguiſhed from malun 
prohibetum, If this tranſaction had been difcloſed in the 
former action, Por7is could not have recovered : Now ſup. 
poſing the bill of exchange puts the plaintiffs in lis f tuation, 
they are not aſſiſted by it; or conſidering them, on the other 
hand, ſtanding in their own ſituation, unconnected with Parti, 
they then appear as partners in a matter prohibited by the laws 
of the country, and cannot therefore have recourſe to thoſe 
laws to enforce their contract. But at preſent I ſpeak with 
great diſſidence; and I ſhall be glad to correct this opit.ion, if 
on reconſideration I find I am miſtaken. I wiſh however to 
have it underſtood that I do not mean to diſturb the caſe of 
Faikney v. Reynons; there the Court did not think themſelves 
warranted in ſaying that ſuſhcicnt was diſcloſed on the record 
to bring the caſe within the ſtature : but here the whole tranſ- 
action may be inquired into, which, on examination, is I think 
prohibited by that act. 

Asniituxsr, J.—Whatever my opinion might have been, 
if this had been res integra, I tink that this caſe muſt be g0- 
verned by that of Faikney v. Reyuous. And if we were to de— 
termine that the plaintiſſs are not entitled to recover in this 
action, we muſt overturn the authority of that caſe, The 
Court did not proceed in that caſe on the ground that it was 
an action on the bond, and that the defendants were not at 
liberty to go into the conſideration of it; for they permitted a 
diſcuſſion of the facts ſtated in the plea, and they argued from 
them: but they ſaid, that even admitting them to be true, ſtill 
it was no defence to the action; and Lord Mangſieid and the 
whole Court proceeded on the ground, that as it was not mnalum 
in fe, but only malum prehibitum;, and as the plaintiff was not 


concerns n the uſe which the other made of the money, it 
Vas 
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ws a fair and honeſt tranſaction as between thoſe parties. Now 
ae the Court in that caſe entered into the merits diſcloſed by 
the plea, I fee no difference between that caſe and the preſent, 
And here one of the partics (the teſtator), engaged in the tranf- 
action, paid money to the uſe of the defendant, which was done 
by paying a bill, which had been drawn by the former, and ac- 
cepted, though not paid, by the latter: Now that geceptance 
was an admiſſion on his part that the other acted with his conſent 
and privity. It is the ſame as if the teſtator had originally paid 
this money to the defendant's uſe, with his privity and at his re- 
queſt, And if he had made ſuch a payment, it being only malum 


' probibitum, and not malum in ſe, and the defendant being bound 


in honour and conſcience to repay him, I think the plaintiffs 
would have been entitled to recover. 

Burite, ].—-With reſpect to the ſum of 2647. that point is 
too clear to admit of any doubt. But in order to conſider the 
great queſtion in the caſe, whether the plaintidls are entitled to 
recover the large ſum under the circumſtances which are dit- 
cloſed, it is neceſſary to trace this tranſact ion to its origin. For 
it very much depends on the light iu which this queſtion mult 
ave been conſidered, if Tes had been the plaintiff. Although 
much evidence was given at the trial of the difierent tranſactions 
between theſe parties as far back as the year 1773, I think ſuſ- 
ſicient is ſtated to warrant the Court in drawing this inference, 
that the defendant conſented and requeſted Pzrtzs to pay the dif- 
ferences in the {tocks. Aud here I agree, that, in the cafe of an 
illegal tranſaQion, if one perſon pay money for another without 
a expreſs authority, he eanuot recover it back, For there is a 
wide difference between the caſes of partners engaged in legal and 
illegal contracts. In the former, if one of the partners pay the 
whole of a partnerſhip debt without any expreſs promiſe from 
tne other, the law gives him a right to recover it back in an 
action for money paid to the ule of that other partner; and it 
proceeds on this ground, that both are liable to pay. But in the 
caſe of illegal contracts, as they are not bound to pay, one of 
them cannot acquire a right of action againſt the other by pay- 
ing the whole without his conſent; in ſuch cafes it is neceſſary 
to have the conſent and direction of that other. The queſtion 
therefore here is, whether the Court cannot infer from the evi- 
dence that the money was paid with the knowledge, conſent, 


and authority of the defendant ; and I am of opinion that the 


Court are bound to draw that cor cluſion, It appears that the 
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defendant was appriſed of theſe tranſactions from time to time; 
and when the accounts were ſettled he made no objection, but 
agreed to pay his proportion of the loſs, and accepted a bill draun 


Hax. on him by Keeble in favour of Pcrtis, How then would the caſe 


have ſtood, if Portis had been the plaintiſf? And here I agree 
with my brother bunt, that, as Portis paid the money with 
the conſent of the defendant, he would be entitled to recover it 
back again, unleſs the determination of Faikney v. Reynous be 
not law. Some light may perhaps be thrown on that caſe, 
from conſidering the time when it was argued : It came before 
the Court in E. 7 Geo. 3. juſt at the time when the queſtion in 
pleading, whether a defendant could aver any thing dent the 
condition of the bond, had undergone much diſcuſſion in . 
minſter Hall. The caſe of Dewning v. Chapman had been then 
argued in the Court of Common Pleas; but I do not know whe. 
ther it had been decided (a): I rather think it was then under 


cConſideration; for, if it had been determined, probably ſome 


notice would have been taken of it in the caſe of Taney v. 
Reyncuc. But in later times it has been conſidered, and is now 
fully ſettled, that matter dehors the bond may be pleaded, And 
it would be highly inconvenient if it were otherwiſe ; for no 
perſon who is engaging in an illegal tranſaction would be ſo 
abſurd as to ſtate the illegality of it on the bond itſelf, It is 
obſervable that, in arguing Fatkrey v. Reynous, Wallace relied on 
the point that the party conld not aver any thing dere the 
bond; to ſupport which he cited a paſlage from Ney 72: but 
that book has always been conſidercu as a bad authority. Put 
Lord Mansfield was ſilent on the quetiion of pleading z perhaps 
becauſe the other cafe was then depending in the Commen Plans; 
and he gave his opinion on the general ground, that if one per- 
ſon apply to another to pay his debt (whether contracted on the 
ſcore of uſury, or for an other purpoſe, it makes no difference] 
he is entitled to recover it back again. And he did not ſeem to 
conſider that there was any diſtinQion, whether the debt aroſe 
on a boud or other ſecurity. The three other Judges alſo con- 
curred ;z and faid “ that it remained a good bond on the face of 
« jt, tl the obligor ſhewed that it was bad.” So that the con- 
cluſion drawn by them is that the tranſaction, as difcloſed by tlie 
plea, did not make it illegal as between thoſe parties. Thereſore 
I think that this caſe is governed by that of Faikney v. Rey non. 


(a) Judgment was given in the Court of Cummen Pleas in Mich. 6 Geo. 3. But a 
wiit of crror on the judgment was depending in . 7 C. z. Yide 2 Will. 347. 


(zROST, 


Id Tre TmRrirrn YEAR OF GEORGE III. 
Gros, J. I agree clearly, as to the ſmaller ſum, that the 


laintiffs are entitled to recover. As to the other point, I have had 
ſome diſſiculty in forming my opinion. On the part of the de- 
lendant, there is neither honour or honeſty in the defence; and 
the plaintiffs ought to recover as much as the law can give them, 
without interfering with one of the molt politic and beneficial 
ſtatutes that was ever paſſed. But if we ſee clearly that the 
plaintiffs are ſo involved in the illegal tranſaction, that it was in- 
tended that the ſtatute ſhould extend to them, they cannot recover. 
However it is to be conſidered that this action is not founded on 
a promiſe ariſing by implication of law out of the illegal tranſac- 
tion, but from an expreſs one made ſubſequently, and which the 
defendant was under no neceſſity of making: And I agree in the 
diſtinction which my brother Buller has made between promiſes 
founded on illegal and legal contracts. And although I have 
entertained doubts on this queſtion, 1 cannot diſtinguiſh this caſe 
from that of Fuikney v. Reynous ; upon which I give my judgment. 


Rule diſcharged (a) 
(a) Vid. Steers v. Laſhley, Pet. 6 vol. 61. : 


Dewar againſt Span. 


EBT on bond for 2800/. made in England. The de- 
fendaut craved oyer of the condition, which (after reciting 

an agreement made in Tune 1769 between C. Phillips and the 
plaintiff's father for the purchaſe of an eſtate at St. CHriſtapher's, 
by the ſormer of the latter, for 1800 J.; and that it was agreed 
al the making of that contract, and it aur part of the terms thereof, 
that 1400 J., part of it ſhould remain ſecured by a joint bond 
of C. Phillips, and another perſon, to be in that behalf ap- 
pointed, and who was reſident in England; in conſequence of 
which he, together with H. Halt, became bound to the plain- 
tift's father for the 1400 J. with intereſt at 6 J. per cent. ; and 
alſo reciting that it had been ſince propoſed and agreed between 
C. Phillips and the plaintiff that the former bond thould be can- 
celled, and a new bond given for the 1400 J. with intereſt at 6 /. 
Ver cent. agreeable to the intereſt of the original contract) was 
that, on payment of 1400 J. by Phillips or the defendant, with 
intereſt at 6 J. per cent. Sc. the bond ſhould be void; and then 
pleaded, 1ſt, nor ef ſudtum; 2dly, tliat after the 29th September 


England by B. and D. 
Which was held to be uſurious, 
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The ſtat. 14 
. 3. c. 79. 
relates ſole - 
ly to ſe curi- 
ties on land 
in Ireland 
and the Co- 
lonies. A. 
contracted 
with B. ſor 
the ſale of 
an eſtate in 
the 3ſt 
Indies, and 
it was a- 
greed that 
part of the 
purchaſe 
money 
ſhould re- 
main ſecu- 
red by the 
bond of F. 
ar.1 C., and 
that bond 
was after- 
wards can- 
celled, and 
another ex- 
ecut d in 


» reſerving 6 J. per .cnt. intereſt (in the ſame manner as the ſormer one“, 


14 
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1789, 1714, and after the death of the plaintiff's father, and before the 
ns making of this bond it was corruptly, and againſt the ſorm of 
| the ſtatute, agreed between the plaintiff and Phillips that the 
bond ſo entered into by P-il/ips and Het ſhould be cancelled, 
and that the plaintiff ſhould forbear and give further time of 
payment of the ſum of 1400 J. until the 25th June 1783, ang 
ſhould for ſuch his forbearance be paid intereſt on the 1499 /, 
in the mean time, aſter the rate of 6 /. for every 100 J. by the 
year; and that for ſecuring the payment as well of the 14-9 / 
as the intereſt, Wc, this bond was given; with an averment that 
the former bond was given up to be cancelled : By means, Oe. 
the preſent bond was void. 

Replication that the bond was given for a true and juſt debt: 
from P/i/lips to the plaintiſt; traverſing that it was corruptly 
agreed, Tc. as alleged in the plea; with a conclufion to the 
country (a). 

At the trial at the laſt ſittings, Lord Kenyon nonſuited the 
plaintiff, on the ground of uſury; to ſet aſide which nonſuit a 
motion was made carly in this term. 

Ert ine and Marryat were now to have ſhewn cauſe againſt it: 
but Bearcreft and Burrough, contra, were deſired to begin, And 
they contended, firſt, that this was not uſury. For though the 
bond was executed in £g/ard, it aroſe out of a contract for the 
purchaſe of a WW: India eſtate, and was therefore protected by 
the ſlat. 14 Geo. 3. c. 79 ; which, after reciting that doubts had 
ariſen whether mortgages, or other ſecurities, on eſtates in Ireland 
or the Y Indies, ſecuring more than 5 J. per cent. mtercſt, and 
executed in Augland, were valid or not, enacts that all murigages 
and ſecurities executed here, of or concerning any lands, &c. in 
Treland or the V Indies, hall be valid; provided a greater 
intereſt than is allowed in thoſe reſpective places be not ſe— 
cured. Before this ſtaiute it is a queſtion. whether a bond 
executed here for a debt contracted in freland did not carry 
Iriſh intereſt. Lor though in Lord Ranelagh v. Champante, as 
reported in 2 Fern. 395. the reverſe of that appears to have 
been determined, yet there is a quære made of this report in 
1 Eq. Caf. Ab. 289. pl. 2. where it is ſaid to have been held in 
that very caſe that the bond ſhould carry 1riſþ intereſt. In this 
caſe it is expreſsly ſtated in the condition of the bond that it was 
part of the terms of the contract of tale that part of the purchaſe 
money ſhould remain ſecured by bond; the firſt bond therefore 
was legal; and the ſecond, which was given in conſequence of 
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the ſormer, muſt have relation to that origin. If the con- 
tract be not uſurious in the beginning, nothing ex p facto 
ſhall make it ſo. 1 Bult. 17. Neither can this be called uſury 
within the general ſtatutes of uſury; for they relate only to 
laut of money ; but here was no loan at all. In Yeoman v. Bar- 
ſow (a), the declaration ſtated that the plaintiſf was poſſeſſed 
of ſeveral pieces of hammered money, to the amount of 300 /. 
and in conſideration that he, at the defendant's requeſt, would 
pay the ſaid money to the defendant, the defendant then and 
there promiſed to pay to the plaintiff 300 J. in new-milled ſilver 
Engliſh money, together with 4/. 105. of the fame money for 
intereſt, for each 100 J. at the end of eight months, S. After 
nan aſſiinigſit pleaded, and verdict found ſor the plaintiff, 
julgment was entered for him after great conſultation. And 
Pewell, J. ſaid, that as the conſideration of the promiſe was 
quod quarens ſolueret predifto defendenti 300 l., there was no loan, 
without which there could be no uſury. But ſecondly at all 
events it ſhould have been left to the conſideration of the jury 
quo anims this bond was given; whether as a real bong fide tranſ- 
action, or only a colour for uſury. 

Lord KEN VON, C. J. — The queſtion is whether a bond given 
by one perſon to another, both reſident in this country, is valid, 
though it reſerve a greater intereſt than 1s allowed by the laws 
of this country. The ſtatute 14 Geo. 3. c. 79. (which it has 
been argued protects this caſe) is an enabling act, extending 
to particular caſes therein mentioned; and does not reach any 
others. Now it enacts that mortgages and other ſecurities re— 
ſpecting /ands in Ireland and the TWeft Indies, reſerving intereſt 
allowed in thoſe countries, ſhall be valid, though executed in 


England: but it does not extend to perſonal contracts. And if 


the preſent attempt were to ſucceed, it would ſap the foundation 
of the ſtatutes of uſury. 
The three other Judges concurring, 


Rule diſcharged, 
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The KING againſt WIrnERs. 


„ Ha defendant being brought up to receive the judgment 

of the Court, Lord Kenyon C. J., before whom the in. 
dictment was tried, reported that the defendant had been in- 
dicted for writing and publiſhing a libel on Mrs. itzhertert , 
and that on the trial he had ſtated to the jury (a) that there 


were 


and the truth of tae inmendss, Whether the ſuhje d- matter be or be not a libel is a queſtion of law, 
tor the conſileration of the Court. When a defendant is brought up for judgment, his acts ſuh. 
ſequent to the trial may he contidered, either hy way of aggravating or mitigating the puniſh. 
ment, even though they be ſeparate and diſtin offences, for which he may be afterwards puniſh. 


ed. But in 


inch cafes the Court will take care not to inflict a greater puniſhment than the 


principal charge itfelt will warrant. 


(2) The King againſt the Dean of &. Aſaph. 


The defendant was indied for a libel, and tried before Mr. Juſtice Nef at SLrewy, 
bury on the 6th of Auguff 1784 3 when the judge, in ſumming up, told the jury thar 
there were only two queſtions for their conſidcration, namely, the ſact of the publics. 
tion and the truth of the innuend:s. And the jury found the defendant guilty of pub. 
tiſhing, but whether a libel or not thry did not find. 

A motion was made by Erſkine in the A Huus term following for a new trial, 
after the queſtion had heen argued at the bar, the Court took till the next day to con- 
fider, when they unanimouſly agre*d to diſcharge the rule; though Me. Juſtice 

"ler was of opinion that the jury had the right, as well as the porver, to judge ot the 
queſtion whether libel or no libel. The following is Lord Mansfie/d's opinion iv 
giving judgment : 

This motion to fer afide the verdict, and to grant anew trial, for the miſdirection 
of the Judge, ſuppoſe; that, upon the verdict, either as a general or as minutes of a 
ſpecial one, to be reduced into form, judgment may be given; for it the verdict were 
de fective, and omitted finding any thing within the province of the jury to find, no 
judgment could be given, and there muft be a wenire de nuevo, conſequently this me- 
tion would be improper. 

Four objeftions have been made to the dire ion cf the Judge. The firſt, peculiar 
to this caſc, and therefore I begin with it, that he did not leave the evidence of a lau- 
ful excuſe or juſtification to the jury as a ground for acquitting the deſendant. 
Circumſtances mercly of alle viation or aggravation are irrelevant upon the trial; they 
are immaterial to the verdict ; and they may be made uſe of when judgment i, 
given, to increaſe or leſſen the puniſhment. Circumſtances which amount to a Jawful 
excuſe, or juſtification, are proper upon the trial, and can only he ufed then. Upon 
every ſuch defence, there ariſe two queſtions 3 one of law, the other of ſact; the 
firſt to be decided by the Court, the ſecond by the jury. Whether the fact alleged, 
ſuppoſing it true, be a legal excuſe is a queſtion of law; whether the allegation be 
true, is aqueſtion of fact; and according to this d a inction the judge ought to direct; 
and the jury cught to follow the direction; though by means of a general verdict, they 
are intruſted with the power of confounding the law and the fact, and follow the 
prejudices of their atteQions or paſſions. 

The circumſtances urged in detence are, the letter of the 24th of Fanzary to 
Mr. Edwards, and the advertiſement, and what is ſaid by Mr. Jones of the con- 
veriation with the defendant on the 7th of January, Upon this part of the caſe 
we mutt ſuppole the paper ſeditious or criminal; then the d. ſendant, A 
't bad been ftreugly ed jected to, publiſhed it with an advertiſement, avowing aud 

juſtifying the doctrine. The next ctrcumſtance is from the evidence of Edward 
Jones, that the defendant knew the paper was 0 j*QAtcd to, as having a ſeditious ten. 
grey 
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were two queſtions for their conſideration ; firſt, whether the 
defendant was guilty of publiſhing the pamphlet; and ſecondly, 
whether 


* — — 
—— 


dency, and might do miſchiet, if tranſlated into Milch, and there ſore that deſign was 
laid aſide; this he knew on the 7th of Fanuary, and ſent it to be printed on the 24th 3 
and it was read at a county meeting with a rope ahout his neck (as he faid), and that 
it was not ſo bed, We are all clearly of opinion that if the writing be criminal, theſe 
zircumſtances are aggravation, and out not to have been left as any excuſe. What 
was meant by ſaying the affidavit ſoul hav been ſet out in the indictment, i do 
not comprehend ; much lefs that blaſphemy may be charged in the Scripture, by 
ſtating half the ſentence, If any part of the context qualify what is ſet forth, it may 
be given in evidence (*). Every circumſtance which tends prove the meaning is every 
day given in evidence; and the jury are the judges, and muſt find the meaning. 

The ſecond objection is that the Judge did not give his own opinion, whether 
the writing was a libel, or ſeditious, or criminal. 

The third was, that the Judge told the jury they ought to leave that queſtion upon 
the record to the Court, if they had no doubt of the meaning and publication. 

And the fourth, that he did not leave the defendant's intent to the jury. 

The anſwer to theſe objections is, that by the Conſtitution the jury ought not to 
decide the queſtion of law whether ſuch a writing, of ſuch a meaning, publiſhed with- 
outa lawful excuſe, be criminal : and that they cannot decide it againſt the defendant, 
becauſe after a verdict it remains open upon the record : Therefore it is the duty of the 
Judge to adviſe the jury to ſeparate the queſtion of fact from the queſtion of law z and 
as they ought not to decide the law, and the queſtion remains entire for the Court, he 
is not called upon to tell them his owa opinion. It is almoſt peculiar to the form of 
a proſecution for a libel that the queſtion cf law remains entirely open for the Court 
upon the record, and that the jury cannot decide it againſt the defendant : ſo that a 
general verdict, that the defendant is guilty, is equivalent to a ſpecial verdi&t ir, 
other caſes. It finds all which belongs to the jury to find, and finds nothing as to the 
queſtion of law. Therefore when the jury are ſatisfied of every fact within their pro- 
vince to find, they have been adviſed to find the defendant guilty, and in that ſhape 
to take the opinion of the Court upon the lav; and no caſe has been cited of a tie. 
cial verdiR, in a proſecution for a libel, leaving the queſtion of law upon the record 
to the Court; though to be ſure it might be left in that form: but the other is more 
ſimple and better. A criminal intent from doing a thing in itſelf criminal without a 
lawiul excuſe is n inference of law. Where an innocent act is made criminal, When 
done with a particular intent, there the intent is the material fat to conſtitute the 
crime. The ſubject- matter cf theſe three objections has ariſen upon every trial ſor a 
libel fince the Revolution, now near 100 years ago. In every reign there have been 
many ſuch trials both of a private and public nature. In every reign there have been 
ſeveral defended with all the acrimony of party animoſity, and a ſpirit ready to con- 
teſt every point, and to admit nothing. But during all this time, as far as it can be 
traced, one may venture to ſay, that the direction of every Judge has been conſonan: 
to the doctrine of Mr. J. Buller; and no counſel has complained of it by an applica- 
tion to the Court. Counſel for the Crown to remove the prejudices of the jury, and to 
ſatisfy the bye · ſtanders, have expatiated upon the enormity of the libel. Judges with 
the ſame view hay - ſometimes done the ſame thing: both have done it wiſely with 
another view, to obviate the captivating harangues of defendants* counſel to the 
jury, that they can and ought to find that in law the paper is no libel. But the for. 
mal direction of every Judge, under which every lawyer has ſo far acquieſced as not 
to complain of it to the Court, ſeems to me, ever ſince the Revolution, to have been 
azeeable tothe direction given in this caſe. It is difficult to cite caſes ; the trials are 
not printed; unleſs a queſtion ariſes, notes are not taken: no body takes a note ot 


(% Vid. R. v. Bear, Sa!k, 417. 
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whether the innuendos were true; and that the jury had found 
the defendant guilty. 
£Erſhine, 


— — 


— 
2— z ̃́ꝙ——D—D— 


direction of courſe not diſputed, We muſt, as in all caſes of tradition, trace back. 
wards and preſume from the uſage, which is remembered, that the preceding uſage 
was the ſame. "The Craftſman was a celebrated party. paper (“), written in oppo- 
ſition to the miniſtry of Sir Robert Nulf e by many men of high rank and great al. 
litics ; the whole party eſpouſed it. It was thought proper to proſecute the famou; 
agu Letter; I was at the trial , it happens to be printed in tlic gth vol. of &.. / 
255. There was a great concourſe, great expectation; and many perſons of lugli 
rank were preſent to countenance the defendant. Mr. Fazakerlcy and Mr. A 
were the leading counſel for the defendant; they ſtarted every objection and lu. 
boured every point: and when the Judge over-ruled them, he uſually ſaid, « If 1 
* am wrong, you know where to apply.“ The Judge was Lord Ch. juſt. Raymng, 
who had becn eminent at the bar in the reign of Queen Aae, Solicitor and Attorney 
General in the reign of George the Firſt, and intimately connected with Sir Edwad 
Arth; ſo tliat he muſt have known what the ancient praftice had been. The cauſe 
was ſo blended with party paſſion that it required his vtmaſt attention; yet,when he 
came to ſum up, and direct, he did it as of courſe, juſt as Mr. Juſtice Buller did on tliis 
occation. Fazakerley and Butl, very able lawyers, and connected in party with the 
writers of the Craftſman, never thought of complaining to the Court, The other trials 
before Lord Raymond axe not printed; nor to be ſound in any notes; but to be ſure 
his direction in all was to the ſame effect. 1 reccliect one, where the Craitimun was 
acquitted, from a ballad made by Mr. Pultorcy. — 


For Sir P/:/;p well knows that his inouendo 
No longer will ferve him in verſe or in proſe ; 
3 


For twelve honeſt men have decided the caufe, 
Who are judges of facts, tho' not judges of laws. 


There are no notes of the trials before Lord Hara, or Ld, Click ſuſt. Lee, he- 
fore 1752, when the caſe of the Kirg v. Owen came on before Ch. jJutt. Loew —it hap- 
pens to be printed in the State T (). I attended as Soiicitor Cencral; Lord Clicl 
Juſt. Lee, the moſt ſcrupulous obſerver and follower of precedents, directed as cf 
courſe in the ſame manner as was done in this caſe. Wen I was Attorney Gene- 
ral I proſecuted for ſome libels ; one I remember was the King ve Natr, He was 
convicted under the ſame direction by Lord Ch. Juſt. Ryder. In the year 1756 1 
came into the office I now hold; and, upon the firſt proſecution for a bel which 
ſtood in my paper, I think it was the caſe of the King v. Shebbeare, I made up my 
mind as to the direction I ought tv give; and I have unitormly given the fame alnoft 
in the ſame form of words. No counſel ever complained ot it to the Court Upon every 
defendant being brought up for judgment, I have always ated the direction I gave, 
and the Court has always aſſented to it. The defence of a lawful excuſe never ex- 
iited in any caſe before me: therefore I told the jury, “ if they were ſatisficd with 
« the evidence of the put lication, and that the meaning and innuendos were as 
% ſtared, they ought to find the defendant guilty ; the queſtion of law was upon the 
& record for the judgment of the Court.” The direction being as cf courſe, and 
ro queſtion raiſed concerning it in the Court, though I have had the nusfortune 
to try many libels in very warm times againſt det ndants moſt obitinately and ſacti- 
tiouſly defended, there are no notes or reports of what pat].c, In one caſe, the Aug 
v. WW.odfa!l, on account of another kind of queſtion there is a report 3 and there the 
direction is adopted by the whole Court as right, and the doctrine of Mr. Juſtice 
Bui laid down in expreſs terms. Such a judicial practice in the preciſe point tom 
tue Revolution, as I think, down to the prefent day, is not to be {halen by general 
(+) 10 K. 77. Ap+ 196. 


(/d. R. v. Tutchin, 1704, 5 St» 77. 53? : 
theoretical 
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Erſkine, on the part of the proſecution, by way of aggravating 1789. 
1 . 3 . * . 
the puniſhment, produ-ed to the Court an affidavit to which was D —_— 
mexed another pamphlet, written by the defendant after the againf 
2 4 7 3 . WII K 32 
trial, and which he called an Ah, but which was in fact ! 
more libellous than the publication for which he was tried. 


Dalla, 


— 


— — — — 


theoretical arguments or popular declamatioa. Every ſpecies of criminal pro- 
ſeution has ſomething peculiar in the mode of procedure; therefore general 
propotitions, applied to all, tend only to complicate and confound the 
ovefttion., No deduction or concluſion can be drawn from what a jury 
may do from the form of the procedure to what they ouz't to do upon the 
{undamental principles of the Conſtitution, and the reafon of the thing, if they will 
act with integrity and a good conſcience. The ſundamental definition of trials by 
jury depends upon an univerſal maxim, without an exception, 44 gueftionem, Where 
the queſtions can be ſevered by the ſorm of ti pleadings, the diſtinction is preſerved 
uon the face of the record, and the jury cannot encroach upon the juriſdi gion ot 
the Coat. But where by the form of pleading the two queſtions are blended toge- 
ther, and cannot be ſeparated upon the tace of the record, the diſtinction is preſerved 
Ly the honeſty of the jury, The Conſtitytion truſts that, under the direction of 
the Judze, they will not uſurp a juridiction which is not their province. They do 
not know, and are not preſumed to know, the law; they are not ſworn to decide 
the law; they are not required to do it. If it appear upon the record, they ought 
to leave it there, or they may find the ſacts ſubject to the opinion of the Court upon 
the law. But, upon the reaſon ot the thing, and tne eternal principles of juſtice, the 
jury ought not to aſſume the juriſdiction of law : they co not Know, and are not pre- 
ſumed to know, any thing ot the matter; they do not vidcritand the language in 
which it is conceived, or the meaning of the terms ; they have no rule to go by but 
their paſſions and wiſhes. It is faid if a man giv: a right fentence upon hearing one 
fide only, he is a wicked judge, becauſe he is right by chance cnly, and has neglected 
taking the proper method to be infermed: fo a jury who ufurp the judicature ot 
law, though they happen to be right, are themſelves wrong, becauſe they are right 
by chance only, and have not taken the conſtitutional way of deciding the queſtion, 
It is the duty of the Judge, in all cafes upon general iſſues, to tell the jury how to do 
right, though they have it in their power to do wrong, which is a matter between 
Cod and their own conſciences. To be free is to live under a Government by law. 
The liberty of the preſs conſiſts in printing without any previous licence, ſubject 
to the conſequence of law, The licentiouſnets of the preſs is Pardgra's box, the 
ſource of every evil. Miſerable is the condition of individuals, dangerous is the con- 
dition of the State, if there is no certain law, (or which is the ſame thing,) no cer- 
tan adminiſtration of law to protect individuals, cr to guard the State, Jealouſy of 
leaving the law to the Court, as in other caſes, is, nx», in the preſent ſtate of things, 
puerile rant and declamation The Judges are totally independent of the Miniſters 
that may happen to be, and of the King; their temptation is rather to the popula- 
rity of the day; and 1 agree with the obſervation, cited at the bar ſrom Mr. Juſtice 
Ig, that a popular Judge is an odious and pernicious character. The judgment 
of the Court is not final: In the laſt reſort it may be reviewed in the Houſe of Lords, 
wre the opinion of all the Judges is taken. In oppontion to this, what is con- 
tended for? that the law ſhall be in every particular cauſe: what any 12 men who ſhall 
happen to be the jury ſhall be inclined to think; liable to no review, and ſubject to no 
control, under all the prejudice; of the popularity of the day, and under all the bias 
of intereſt in this town, where thouſands, more or leſo, are concerned in the public - 
an of newſpapers, paragraphs, and pan phlets. Under ſuch an adminiſtration of 
law no man could tell, no counſel could adviſe, whether a paper were or were not 
panithable. ] am glad that 1 am not bound to ſubſcribe to ſuch an abſurdity, ſuch a 
ſulteiſm in Politics; but that, agteeably to the uniform jaud'cial practice ſince tlie 
Revolution, 
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Dallas, for the defendant, objected to the reading of this (... 
cond pamphlet, becauſe it was not competent to the proſecutor 
after the trial to give evidence of ſeparate and diſtinct crimes, 
unconnected with the original charge, in order to aggravate the 
puniti;ment for that charge. This ſecond publication may, if 
true, be the ſubject of a future proſecution; on the trial of 
which the defendant may have an opportunity of taking the 
opinion of the jury ou the queſtion of fact, and of having the 
publication put on the record, that he may take the ſenſe of 
this Court, aud afterwards of a Court of Error, on the quef. 
tion of law, whether the matter be libellous or not. Whereaz 
if it be read now by way of aggravating the former offence, 
he will be deprived of both thoſe advantages, to which every 
perſon who is accuſed of publiſhing a libel is entitled : and thi; 
cannot be pleaded in bar to another proſecution on the ſame 
charge; ſo that in effect he will be puniſhed twice for the ſame 
offence. But, 

Lord KENVON, Ch. J. ſaid It is well ſettled that the conduct 
of a defendant, ſubſequent to the time when he is found guilty, 
may be taken into conſideration, either by way of aggravating or 
mitigating the puniſhment. In general it is done for hi; bene- 
fit, in order to extenuate the offence ; but it is alſo done, if re- 
quired, to aggravate (a). Though in ſuch caſes the Court will 
always take are not to inflict a greater puniſhment than the 
principal offence itſelf will warrant. | 

The Court then gave the defendant an opportunity of anſwer- 
ing the :{fidavit now filed, and committed him in the mean 
time: but a hen he was brought up on a ſubſequent day, he pro- 
duced no affidavits in anſwer, and was ſentenced to pay a fine of 
50 l.; to be impriſoned 12 months in Nezwgate ; and afterwards 


to find ſurcties ſor his good behaviour for three years; himſclf 


in 200 J. and two ſureties in 100 J. each. 


(a) The ſame point was aftcrwards ruled in this term, in R. v. Malter, for a Ebel; 
in which caſe Lord Xeryer. ſaid, the ſame thing had bren done many years ago, in 
Dr. Smaller's caſe. , 


—__ — 


_ —— 


Revolution, warranted by the fundamental principles of the Conſtitution of trials by 
jury, anc upon the reaſon and fitneſs of tle thing, I am of opinion this motion ſhoul4 
be rejected, and the rule diſcharged '*®). 

But the judgment was aſterwards arreſted on a defect in the indictment. 

(*) By ſtat. 32 Geo. 3. c 60. it is declated and enatted, that on the trial of an indict- 
mont or intormation for a bel, the jury may gi ve a general verdict of guilty or not 
guilty upon the whole matter put in iiſue, and ſhall not be required or directed by the 
Court or judge to find the defendant guilty, merely on the proof of the publication by 
the de ſendant of the paper charged tobe a libel, and of the ſenſe aſcribed to the farms 
in the indiciment or inſora. ation. 
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Haxcock and others, Aſſignees of Lou as a Bankrupt, Ani, 4 
. 1 . : 


and alſo Aſſignees of EoENSsOR a Bankrupt, agaz/7 
HaywoopD. 


FHE plaintiffs in their original writ deſcribed themſelves The aſſig- 
g 0 ; 3 F nees of 4.a 
as allignecs of the eſtatc and eſfects of Tomas, and allo as a bankrupt, 

N . SM and alto ot 

aſügnees of Edenfor ; there being no joint commiſſion againſt the \, 1 
two; and declared for goods ſold and delivered by bath the rupt, under 

a FI f ſe parate 
bankrupts ; and alfo for goods fold by exch of the bankrupts, and cf 

for money paid, and moncy had and rec: = bo the defendant to %s, can» 
5 n not recover 


1 
i 
the uſe of each of the baritrittts; and alſo for money had and in d fune 


. 5 action a 
received to the 1 of the aſ/ignees, on ſeparate counts. A verdict Jour tubs 
was ſound for the plaintifis, not in a groſs fur, but the damages _ _ 
iE CITI 
were aſſeſſed and apportioned to the demands proved on the ſe- ant te both „ 


le havi: bes tue hank- 
veral counts reſpeclively. And a rule 3 been obtained to as 


ſhew cauſe why the judgment ſhould not be arreited, alſo /«parare 
, . drtts gue ts 
Erftine, Lau, and S. Heyavoid, now ſhewed cauſe, obſerving 1 


. that this was not like the cate of an executor being ſued for one i an 
debt due from the teſtator, and for another from himſelf, where tion the 


. . AR 2 * ks . 1 : wary have 
the judgment in one caſe is de ln TON ATIPUS) and in the other aſſeſſed the 
de banis propris : In that cafe the party is not fucd in the fame _— = | 
. 83 p veraliy on | 
right, But here the plaintiffs are the repreſentatives of each of the gpcrare 
; : „ 3 Td 3 2 counts, the 
the bankrupts, and do not ſue in & eat rights. The effects of — 
both the bankrupts are centered in one ſet of portions, and they, arrcſt the 
i . . we Ct 5 N juag ment 
in that one, and the ſame, character may ſue for debts due to n che 
either; in the ſame manner as a ſurviving partner may ſue for a counts, 
, PEE 5 which de- 
partnerſhip debt, and a debt due to himſelf alone, in the ſame mand the 
* . 1 
action. The amount of theſe ſeveral demands may be recovered 3 
4 — 


by theſe plaintiſſs in their individual capacity, without naming rupt tepa- 

themſelves as aſſignees. And notwithſtanding they are named 

as aſſignees in the original writ, that may be conſidered only as a A 
deſcription of the perſons, and not of the right in which they ſue; ; 
and it may be rejected. Neither can any objection be made here 
to the joining of theſe ſeveral cauſes of action on the ground of ' 
aſet-off ; becauſe the defendant might have ſet off a debt due from 
either of the bankrupts to thoſe counts in which the plaintiffs de- 
manded a ſeparate debt from that bankrupt. So that, on the 
whole, this is rather an advantageous mode of ſuing, as far as 
reſpects the defendant z ſince he is now only liable to the cos 


(*) Vid. Slipper v. Stidftone, pep. 5 vo). 493 and French v. Axdrade, oft. 6 vol. $92: 
Vol. III. Ft of 
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of one action inſtead of three. One teſt of judging whether 


—  ſcparate cauſes of action may or may not be joined, is to conſider 


IIAN cock 
azamfi 


whether the ſame plea may be pleaded to, and rhe ſame judp- 


Ha woov. ment (a) given on, them : Now here the pleas and the judgment 


are the ſame. At all events the Court will not arreit the judg- 
ment in-toto ; for as the damages are aſſoſſed on the ſeveral counts, 
the judgment on ſome counts only may be arreſted. 

Brarcreſt and Ruſſel, contra. This i is an action in f dif 
ferent rights, though brought by the ſame peru, between whont 
there is no privity as to the ſeparate demands. It is clear that 
the bankrupts themſelves could not have joined in bringing One 
action for their ſeparate debts: then their repreſciitatives can. 
not do what the repreſented could not have done; and the 
commiſſions of bankrupt veſt no greater privi epes in them 
than the bankrupts enjoyed. In the firſt place, it is a orea! 
objection to the form of an action, that it is perfectly new: no 
inſtance of this mode of proceeding las ever occurred, And 
if it were permitted, it might occaſion - peculiar Hardſhips to a 
defendant. With reſpect to bail in the commencement of an 
action; neither of the demands taken ſeparatcly would perhaps 
be ſuſhcient to hold to ball, wlcreas both, when 0 toge- 
ther, might, Next as to the trial: when a new rule is to be 
introduced, convenience qughit to be conſulted; now it there 
be a conſolidation of actions, a defendant may be dihracted as to 
the modes of defence moſt advantageous to the ſeparate cauſcs; 
which ought to be conſidercd in ciril as well as criminal (6) 

caſes. Neither is the judgment the fame: for it muſt be that 
tle p! aintifls as aſſiguces of one of the 2 nn {hall recover 
i 


* 
on one ſet of counts, and on aucther 


ſet as allignces ol 
other bankrupt: they muſt therefore be differeat judgments ; 
fo that this will not ſtand the teſt of the rule mentioned by the 
counſel for the plaintiffs, The a of paying m 
court, or of a ſet-off, cannot govern this caſe ; ſor the doctrine 
of joinder of actions was perfectly well eſtabliſhed before 
this practice was introduced. And with reſpeQ to the colls ct 
the action: this mode of ſuing would evidently give an advan 

tage to the plaintiff; ; becauſe, if the defendant be indebted to 
either of the bankrupts in any ſum however ſmall, which lie 
would not diſpute in an action brought on ſuch ſole demand, the 
plaintiffs have an © 


* 1 P . 
190110 Into 


Pportu: 21 uty of 61 ing, in this IC: on !, more 
diſputable claims without incurring the riſk of the coſts, Ils 


ks) nic, 1 vol. 274, (5) FW. ante, 103. 106. 


1.25 
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has no reſemblance to the caſe of a ſurviving partner joining 1789. 
debts due to himſelf in his own. charafer, and as ſurvivor, be- 1 
cauſe there he my? be plaintiff in both actions, if he brought 1 
two; whereas in this caſe it was not neceſſary that the plaintiffs Harwoow. 
as aſſignees of ene bankrupt ſhould ſue for a debt due to the other. 
This then falls within the rule which doth not allow a perſon to 
ſue in his own right, and in auter droit, in the ſame action: and 
the plaintilfs here were obliged to ſue as afſignees for part of the 
demand; the firſt ſet of counts being for goods ſold by both the 
bankrupts. | 
The Court ſaid they would conſider the point; and 
Lord Kexyon, Ch. J.—on the next day ſaid, they kad looked 
into the caſes, and were clearly of opinion that the different rights 
could not be joined in the ſame action. But that the plaintiffs 
might enter up their judgment on thoſe counts for the Joint debts 
due to both tlie bankrupts. g 
BuLLER J.—added on a writ of error, where one count ap- ; 
pears bad, and the verdiF is entered generally on all the counts, 
the Court muſt reverſe the judgment in 7oto (a) ; ſince they can- 
not fee on which of the counts the damages were given. But 
that is not applicable to this caſe, where the damages are aſſeſſed 
/cverally (6) on the ſeparate counts. The plaintiffs theretore, who 
are allignees of both the bankrupts, may recover as much as the 
bankrupts themſelves might jointly have recovered. 


(a) Ante, 1 vol. 153. 
% Vid. 5 Rep. 58, 59. 1 Str. 189. 2 Kr. 808. 4 Burr. 2022. Where the parts 
&. 4 judgment arc ſeparatc, it ay be affirmed as to part, and reve: as to the reſt» 


——— ö.. —— — — 


Hancock and others Aſſignees of Epexsor, a Bank- 22755 
rupt, againſt ENTWISLE and others. 


HIS was an action on a bill of Exchange; and, the plain- If a demand 
; : : K: be payable { 
titts having proved their caſe, the only queſtion was whe- at ence 


ther the defendants were entitled to a ſet-off ariſing from an — 
» 


aprcement, made in March 1788, between the defendants: of the it may be 
one part and the bankrupt of the other, by which, (after re- 3 
citing that a loſs had been ſuſtained by the defendants in con- — ot 
* 
ſequence of the purchaſe of ſome cotton by the bankrupt as — 
debtor, or 
ſet. off in an action brought by his aſſignees. But if it reſt in c:ntingency, whether it will be pid ot 
Et, it cannot be fo proves or ſct- off, unleſs t be ſecured by a penalty which is forteited at l. 


Ff 2 their 


— ̃ œͤ!l— nn 
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their broker, for reimburſing which they made a claim on him,) 
in order to put an end to all controverſy concerning it, it wag 
agreed that the bfs, though exceeding 19297. ſhould be fixed at 


I,ancock 


oY that ſum and nd mere; and that in payment or ſatisfaction 

bol that ſum the bankrupt fonid, from time to time, with- 

in the ſpace of four years recommend parcels of cotton, 

| j | | not exceeding 130 bags At one time, to the defendants ſor thei; 
A purchaſe, and that the defendants ſtiould purchaſe them, paying 
; | for them in notes at three months date. Aud the bankrupt un- 
4 * derte that the clear projic; i ſales ſhould in the caurſe of 
| 4 | four gears be ſufficient to dijctarie the 1900 l.: but if the ſame 
* aul mt be paid within thi tine, then the bankrupt agreed 
K mmmediatcly after the expiraetig TH the ſour years, in cafe he fhould 


te then living, to pay them 72 Jereuce. And if the purchaſcs 
"oh ſhould occaſion a loſs to the defendants, the bankrupt undertook 
to make good ſuch loſs, Lord Nemyon, before whom the cauſe” 
was tried, being of opinion that the deſendants were not entitled 
to ſet-off, the plaintiſſs obtained a verdict. 

| On a former day a rule was obtained to {hew caufe why a new 


trial (thould not be granted; apaii:ft which 

Frivine and Maurrya“ were now to have ſewn cauſe: Zut 
4 Lew and 8. Fleywo5:d in ſupport of the rule were defired to 

| begin. The ſet- off may Le allowed, becauſe theſe were liquidated 
. damages, by che agreement; and therefore this is not like the caſe 
| of Howlett v. Strietlaud (a). When the party became a bankrupt, 
he was incapable of performing his contract ; and then a right 
of action to the amount ci 1900 J. attached. I his then became 
a debt which the delendants might have proved under the com- 
mition, the parties having prev.vuſly agreed as to the quaniuss 
of ſatisfaction to be paid by the bankrupt to the defendants ; and 
i they might have proved the debt under the commiſſion, they 


4 iþ may alſo {-t it of in this action brought by the aſſignees. 
"= Lord Ktxyox, Ch. J.—If this deed had never been en- 

1 tered into, the claim which the deſcendants had on the bankrupt 
* N I. . . . 

A could not have been ſet off in this action, becauſe it reſted 
3 | merely in damages; it aroſe from the miſconduCt of the bankrupt, 
f and might have been ſettled in an action. But by this deed 
ll the damages are liquidated, and the parties agreed on certain 
things to be done in the courſe of four years, as the mean of 
making a recompence to the defendants to the amou : t 
ſum. If a certain ſum of money had been payable ata cots, 

1 ; 

FIN (a) Cori. 56. | 
. of 
4 
1 
* 

9 
1 
* ; 
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by inſtalments, and one of the payments had become due be- 
fore the bankruptcy, the whole might have been proved under 
the commiſſion. But it is clear that the hankrupt was not 
diſcharged by his bankruptcy from the operatipn of this deed ; 
for when he obtains his certificate, he may be enabled to per- 
ſorm the ſtipulations contained in it. Then if he were not diſ- 
charged from his covenants by his certificate, this debt could not 
be proved under the commiſſion, nor can it be ſet off; ſor it had 
no exiſtence as a debt at the time of the baukruptey. The 
diſtinction has been well ſettled in a variety of caſes, as in thoſe 
of Ex parte CGrome (a) and Zx parte Iincheſter (b), that if the 
demand be payable at al! events, though at a future day, it may 
be proved under the commiſſion : but where it depends on a C2. 
tingency, whether it will be paid or not, it cannot be proved, un- 
leſs it be ſecured by a penalty which is forfeited at law; in which 
caſe the Court will take hold of the legal right to give the party 
a remedy under the commiſſion, But in this cafe there was no 


legal demand at the time of the bankruptcy. 
: Rule diſcharged, 


(a) 1 Ark. 115. (6) 1 th. 116. 


Wavcn againſt AUSTEN, 


His was a rule calling on the plaintiff to ſhew cauſe 
why the defendant ſhould not be diſcharged out of the 
cuſtody of the marſhal as to this execution for irregularity ; the 
ground of which was that the plaintiff became a bankrupt be- 
tween the interlocutory and final judgment, and ſued out the ex- 
ecution in his own name; whereas the aſhgnees ſhould have 
ſued out a ſcire facias to revive the judgment, and then have 
charged the defendant in execution. 

Mood, againſt the rule, cited Bibiins v. Mantel (a), where 
after the interlocutory judgment the plaintiff became a bank- 
rupt and executed a writ of inquiry in his own name, which 
the Court on motion refuſed (5) to ſet aſide. If then the 
Court will permit the bankrupt to proceed to final judgment, 
they will alſo permit him to take out execution on that judg- 
ment. Otherwiſe the deſcendant would have been ſuperſede- 


(a) 2 Wilſ. 458. 
(5) But one reaſon given by the Court was that the writ of inquiry was awarded 


keſore the plaintiff became bankrupt, 
f 3 able 
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able (a) before the aſſignees could have revived the proceeding: 
by /cire facias, ſince that would have occaſioned a delay. At al 
events il the plaintiff has been irregular, the Court will not re— 
lieve the defendant on motion, but will drive him to ſome 
other remedy. 

Baldwin, in ſupport of the rule, admitted that, wherever tlie 
party could plead, the Court would not interfere by motion; 
but obſerved that in this caſe the defendant had no opportunity 
of pleading, and was therefore without remedy, unleſs the Court 
would aſſiſt him in this manner. The ſuit abated, as to the 
plaintiif, by his bankruptcy: and in this inſtance, as well as in 
that of the death of the plaintiff, a ſcire facias was neceſſary to 
revive the judgment. But | 

The Czurt ſaid that the bankruptcy of the plaintiff did no! 
abate the ſuit (6); and that they had in ſeveral inſtances permitted 
the aſſignees to continue a ſuit commenced by a bankrupt in his 


name ; and they 
Diſcharged the rule, 


(a) But if the aſſignees proceed with due diligence, that is a ſufticiznt o! jeCion to 
his being ſuperſ-ded. Bibbins v. Mantel, 2 ,. 378. 
(6) Vid. 2 1. 374. 


———— IT EL 
HavyNE and another againſt MarTsr. 


HIS was an action of covenant, on articles of agreement, 
which recited that the plaintiffs were the aſſignees of 7. 
Taylor of a patent for an engine or machine to be ſixed to a com- 
mon ſtocking frame for making a ſort of net or open work, called 
point net; and that the defendant had applied to the plaintiffs 
for their permiſſion to uſe a ſtocking frame to one of their pu- 
tent machines, to which they had conſented on condition of his 
working it in the manner defcribed in the ſpecification ; and 
then ſtated a covenant by the plaintiffs with the defendant, 
that be ſhould during the remainder of the term of the letters 
patent freely uſe and employ one ſtocking frame, with their 
patent engine or machine thereto, in caſe the ſame ſhould be 
worked only in the manner deſcribed in the ſpecification, with- 
out any interruption by them; and alſo a covenant by the de- 
fendant that he would not, during the reſidue of the term of the 


letters patent, uſe or employ any of the patent engines, or any 


the action that the invention 2145 not new, Or that the patentee was not the inventor z but he may thus 


chew that tlic patent was void. 


engines 
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engines reſembling the ſame, except the ſtocking frame and 
mackine in the articles allowed to be employed by him. The 
declaration then averred enjoyment by the defendant without 
my interruption from the plaintiſls; and then aſſigned two 
breaches; one for uſing and employing patent engines or ma- 
chines, other than and beſides that by the agreement allowed to 
he employed by him; the other for uling engines or machines, 
ceſembling the patent machines. 

To this there were ſeveral pleas; the three laſt of which 
only were material here. The third plea fet forth the letters 
patent, which ſtated a petition by the patentee that he was the 
inventor of the machine, and contained the uſual proviſo that 
they ſhould be void, if the patentee did not enrol a ſpecification 
of his invention, in Chancery, in four months; and then averred 
that the patentee did not enrol that ſpecification. 

The defendant in his fourth plea ſaid that ths invention, 
mentioned in the patent, was not a new invention; and in the 
fifth, that the invention was not diſcovered by Taylor, the 
patentee, 

The plaintiff demurred to the third, fourth, and fifth pleas ; 
becauſe the defendant attempted to put in iſſue matters foreign 
to the merits of the cauſe, inaſmuch as he was eſtopped by his 
deed from putting thoſe matters in iflue here. 

Higley, in ſupport of the demurrer, contended that the de- 
ſendant was eſtopped by his deed to ſay that this was not a new 
invention, or that it was not diſcovered by the patentee- 
Wherever a party has entered into a ſpecialty, he cannot aſter. 
wards be permitted to ſay, that he received u confederation for 
it, though he may plead that the comfderation weas illegal, In 
Oldham v. Langmead (a), where the action was brought 
by the aſſignee of the patcntee againſt the patentee, Lord 
Kenyen, before whom the cauſe was tried, would not per- 
mit the latter to ſhew that it was not a new invention againſt 
his own deed. If, in point of fact, this were not a new in- 
vention, the defendant, ſhould have repealed the letters patent 
by fecre facias, and then applied to the Court of Chancery to 
have had the deed delivered up to be cancelled. But by his 
deed he has admitted that the plaintiſſs had a title; aud, as long 
as the term mentioned in it exiſts, he is eſtopped from denving 


(a) Sittings after Trini'y 1789, core Lord Kenyon, 
Fi 1 it 


Eavnz 
* 
: 4 2 74 
MIALTUS. 


: 
1 

— 1 
++ 
1 


15 
— 
* 
4 
& 
: 
v7 


o 
— ——— — — 


23 — — 


2 „ — 


449 
1789. 


Hayr'y 


428 


CASES i= MICHAELMAS TERM 


it; in the ſame manner that a tenant, who holds under a demi: 
from his landlord, is in anſwer to an action for rent, 
Chambre, contra. Ihe defendant is not citopped by his deed to 


Mait1u#Y. ſhew that he has entered into this corenant, not only on an 


illegal confederation, but alto wwithgul any confederation, A per- 
ſon cannot indeed aver againſt a record, though le may 
againſt the opcraticn of it. 1 X/. Abr. 862. 4 Rep. 71. Pepb. 8. 
Le. 134, 5. Here then, as the deed recites that the plain. 
tiſs were in potI:ſhon of a patent, the deſendant is perhaps 
eſtopped to deny it, but it cannot eſtop them from denying the 
operation of it. In thi; indenture the. plaiatilfs do not aſſign 
the patent to the defendant; they only covenant that the de- 
fendant may uſe the engine in a certain manner, which he 
might have done without the covenant, For on this record it 
mult be taken that the invention was not new ; and then this is 
a covenant without conlideration z or entered into for an illegal 
conſideration, becauſe it operates in reſtraint of trade. In 
Mitchell v. Reynolds (a), it was held that a covenant in reſtraint 
of trade in a particular place, if without conſideration, or in 
reſtraint of trade generally, was void. And this alſo anſwers 
the argument of eitoppel ; for no deed of this fort can cperate 
by way of eſtoppel, as it is againſt public policy. Neither 
could it be neceſſary for the deſendant to ſue out a ſcire facins 
to repeal the patent before he diſputed its validity; becauſe, in 
all aftions brought by a patentee tor infringing the patent, it is 
incumbent on him to make out Ulis right. 

Wigles, in reply. This is not a void conſideration :. but 
if it were, it will not avoid a deed in a Court of Law. With 
reſpect to this being it reſtraint of trade; though a covenant 
not to ſet up a trade generally be bad, yet the party may covenant 
not to ſet up à trade in a particular place, And the coven:nt 
in this inſtance is ſimilar to the latter; for it is a covenant not 
Even admitting this patent to be 
void, this is not ſo hard a caſe as that of a tenant who may be 
compelled to pay rent to a perſon, having a title paramount his 
landlord's, and who is n-verthelcfs eſtopped to impeach his land- 
lord's title in an action for the fame rent. 

Lord Kenvon, C. J.— The facts of this caſe are ſhortly theſe ; 
the plaintiffs, pretending to derive a right under a patent, aſſign- 
ed to the defendant part of that right on certain terms: and not- 


to uſe a particular machine. 


(a) 1 P. An. 181. 
withſtanding 
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withſtanding the facts now diſcloſed ſhew that they have no ſuch 
privilege, they ſtill inſiſt that the defendant ſhall be bound by his 
covenant, though the confideration of it is fraudulent and void. 
This is not to be conſidered as a covenant to pay a certain fum 
in groſs at all events; but to uſe a machine in a particular 
way, in conſideration of the plaintiffs having conferred that 
intereſt on the defendant, which they proſeſſed to confer by 
the agreement. Now, in point of conſcience, it is impoſlible 
that two perſons can entertain different ideas upon the ſubject. 
But it is ſaid that, though conſcience fails, the defendant is 
eſtopped in point of law from ſaying that the plaintiffs had no 
privilege to confer. But the doctrine of eſtoppel is not appli- 
cable here. Where indeed an heir apparent, having only the 
hope of ſucceſſion, conveys during the life of his anceſtor an 
eſtate, which afterwards deſcends upon him, although nothing 
paſſes at that time, yet when the inheritance deſcends upon 
him, he is eſtopped to ſay that he had no intereſt at the time 
of the grant: there an eſtoppel is founded on law, conſcience, 
and juſtice : But what is the caſe here? Who is cſtopped ? The 
perſon, ſuppoſed to be eſtopped, is the very perſon who has been 
cheated and impoſed upon. In the cafe of Oldham v. Langmead, 
the patentee had conveyed his intereſt in the patent to the 
plaintiff, and yet in violation of his contract he afterwards in- 
fringed the plaintiff's right, and then attempted to deny his 
having had any title to convey : But I was of opinion that he 
was citopped by his own deed, from making that defence. But 
there is no ſimilarity between that and the preſent caſe. Neither 
does this reſemble the caſe of landlord and tenant ; for the 
tenant is not at all events eſtopped to deny the landlord's title; 
the eſtoppel only exiſts during the continuance of his occupation 3 
and if he be ouſted by a title paramount, he may plead it. 
ASHtuUrST, J.—Lhis is a good plea; and the defendant is 
not cllopped from diſcloſing any of the matters contained in 
it, This is not like the caſe of landlord and tenant ; as long as 
the latter cnjoys the eſtate, he ſhall not be permitted to deny 
his landlord's title, for he has a meritorious conſideration z but 
when he is expelled by n perſon having a ſuperior title, he may 
plead it. But this is a caſe of a very different kind. The 
plaintiffs uſe this patent as a fraud on all mankind; and they 
ſtate it to be an invention of the patentee, when in truth it 
Was no invention of his. The only right conferred on the de- 
fendant 
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fendant by this agreement was that of uſing this machine, 
which was no more than that which he, in common with 
every other ſubject, has without any grant from the plain. 
tits, 

BoLL En, J.— In the conſtruction of all covenants and agree. 
ments, the Court has univerſally conſidered the intention of the 
parties. Now here the plaintiits aſſerted that they had an excluſive 
right to a particular machine; and, if they had, they might con- 
vey it to any other perſon. They then came to an agreement 
with the delendant, by which they covenanted that he ſhould be 
at liberty to uſe the paten machine, of which they were then in 
poſſeſſion, provided he would uſe it in the manner therein ſpect- 
hed; in conſideration of which he covenanted not to uſe any 
other machine. But it is now diſcovered that they had no ſuc! 
right, and therefore the defendant has not the confideration tor 
which he entered into this covenant z and notwithſtanding which 
they inßſt that he is ſtill bound. I think that the caſe of land- 
lord and tenant is not unlike this; for the facts in this cafe dil. 
clofed by the pleas are equivalent to an eviction of the tenant, 
As long as the tenant holds under the leaſe, he is eſtopped from 
denying his landlord's title: but when he is evicted, he has a 
right to ſhew that he does not enjoy that which was the con- 
ideration for his covenant to pay the rent, notwithſtandivg he 
has bound himſelf by the covenant. 

GrosE, J.— declared himſelf of the ſame opinion. 

Judgment for the defendan!, 


Cars qui fam again KNIGHT. 
The ſame @7a;} MELLISH. 


HESE were aCtions to recover penalties under the 
235 Goo. 3. c. 51: ſome of the counts in the declaration 
were lor the 50 J. (a), and the others for the 10 J. (5) penalties. 


(a) Sec. 30. 


On 
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On the trial at the laſt Maidſſlone aa ore $0) 

trough, the plaintiff obtained a verdict, on thot: cour.. 

for the 10 J. penalties. And oma ſormer day in this term, 
Bond, Serjt. moved to arreſt the judgment, on the ground 

that no penalty under 58 J. croeatal by the ſtatute C U}; de 

ſued for in the ſuperior courts. The 57th Sion enacts 8 

all penalties of 50 J. ſhall de ſucd for in any of his Mol 33 

courts of Weminfter : and the 59g'h {ff ion provides © tht 

« jt (hall and may be lawful to and for any jultice of the peace 


« reſiding near the place where the otteuce hel de commite 
« ted to hear and determine any off -nce ↄgainſt this act, winch 
4 ſubjects the offender to any pecunQy penalty not amounts 
« ing to 50 J. and to convict,“ Sc. And tie 53d friction 
gives a power to the juſtice to mitigate oe penalties. And = 
was contended that there was a manifeſt diitinction intended t9 
be taken between penalties amounting to 50 % which are to bes 
ſued for by the 57th ſection in any of the courts at Vet- 
miner, and ſuch as were recoverable under the clauſe before 
mentioned, by conviction before a magiſtrate: the former were 
ſuch as were accompanicd with a fraudulent intention, the 
latter might ariſe from mere nevledt. And unleſs the juric 
diction of the courts at I/eminfier was oulled as to the reco- 
very of penalties under 50/.; the 63d ſection, permitting the 
juſtice to mitigate ſuch penakies, would be rendered aliogether 
nugatory. | 

Erfzine, Shepherd, Garrow, and Marrzat, ſhewed cauſe 
againſt the rule. This is a, queſtion which goes to the juriſ- 
diction of the Court, concerning which the rule has been long 
ſettled that the ſuperior courts at Weftminſler can only be 
ouſted by expreſs words, Hill v. Dechair, Sty. 382. (a) Now 
none ſuch are to be found in this act; for the 57th ſection is 
merely in the aſtirmative, “ that all ſuch penalties which ſhall 
amount to 50/7. or more, ſhall be ſued for in any of his Ma- 
« jeſty's courts at We/minfer,” And the 59th ſection only 
lays, * that it ſhall and may le lawful for any Juſtice of the 
« peace,” Sc.; which could only be intended to confer a 
concurrent juri/diftion on inferior magiſtrates, as to the recovery 
of penaltics under 50 J.; otherwiſe the Legiſlature would not 
have altered their phraſe ſo materially, if an excluſive juriſ- 
diction were equally intended to be granted. And as to the 


, (a) 2 Burr, 1042. Rex v. Sehe and Urobart, AH. 29 Ces. 3. S P. 2 Hark. 
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power of mitigation, granted to the juſtices by a ſubſequent 
clauſe, that cannot be any argument for the inconſiſtency of 

ſuppoſing that the Legiſſature intended a concurrent juriſdickion 
in this calez for the ſame proviſions occur in the exciſe laws, 
and in the att for killing game without a certificate, where the 
mzormer has his option to ſuc in the ſuperior courts, or beſore 
a magiltrate, though in the latter caſe the penalty may be mi. 
tigated, It is rather more extraordinary that the Court of Ex. 
cliequer ihould, by ſuch looſe words as theſe, be ouſted of juriſ. 
eliction in a matter of revenue. And in this very cafe the 
Court have already put the conſtruction here contended for on 
the act in queſtion 7a). 

Lord KN, C. J. In general the popular argument that 

a penalty ſhall not be incurred without the intervention of a 
jury, and winch preſſes on the minds of the Court, is urged on 
the part of the deſendant : but in this caſe, the reverſe of that 
argument ought to prevail. For it is clear that the Legiſlature 
inſerted this clauſe for the benefit of the proſecuted 3 and they 
enacted that, when a party ſhould incur one of the ſmaller 
penaltics of the act, he ſhould be ſue before a magiſtrate, in 
order to prevent his being ſaddled with the 9 coſts of 
a mercileſs proſecutor. Therefore I think that we are acting 
up to the full intent of the Legiſlature, in ſaying that theſe 
penalties can only be recovered before a magiſtrate. For though, 
I agree that in general the juriſdiftion of this Court is not to 
be ouſted but by expreſs words, and where no particular mode 
is pointed out, by which a penalty is to be recovered, the pro- 
ceeding muit be by action in the ſuperior courts, yet there is 
another maxim equally clear, expreſſum facit cefſure tacitum. 
Now by the 59th ſection of this ſtatute, which is ſubſequent 
to that which directs that the 50 J. penalties ſhall be ſued for 
and recovered in the ſupertor courts, it is provided, that “ it 
„ ſhall and may be lawiul to and for any juſtice of the peace, 
ic reſiding near the place, c. to hear and determine any offence 
&« againſt this act, which ſubjects the offender to any pecuniary 
« penalty, act amounting to 501%.“ And the, words “ hall 


(a) In Cates g. t. v. Knight, H. 29 Geo. 3. Ruſſel moved that the counts for tlie 
10 J. penalties might be ſtruck out of the declaration; which was oppoſed by Eine, 
on the ground that the ſuper, o courts had alto a concurrent juriſdiction with tic 
magiſtrates. And the Court diſcharged the rule; ſaying, that at all events, if it 
were an ode tion, it apperred on the record, and the defendant might take advantage 
of it, either by demurrisg te thote counts, or by moving in arreſt of judgment. 
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« and may” have been held in many cafes to be imperative. If 
this were not the true conſtruction of this clauſe, the 63d ſection, 
which cnables the magiſtrate to mitigate the penalties, might 
be rendered nugatory. Therefore I am of opinion that, ac- 
cording to the intention of the Legiſlature, and the fair con- 
ſtruction of this act of parliament, none of the penalties inflicted 
by it, and amounting to 50 4. can only be recovered before 2 
juſtice of the peace. 

AsHauRsT, J.—Generally ſpeaking, this Court cannot be 
oulted of its juriſdiction but by expreſs words or by neceſſary 
implication, any more than an heir at law of his inheritance : 
the neceſſary implication, in both inſtances, is ingraſted on the 
general rule. Nothing can be clearer than the intention of the 
Legiſlature in this inſtance : the greater penalties mult be ſued 
for in the ſuperior courts, but the ſmailer offences may be in- 
cuired into by a juſtice of the peace, And there ſeems to be 
a good reaſon for the diſtinction; ſor the latter has the power 
to mitigate the penalties, And it would have been abſurd to 
have faid, that the juſtices ſhould have a concurrent juriſdiction 
with this Court, and that they ſhiould Have the power of miti- 
gating the penalties, and that we ſhoul not; for if it were 
optional in the proſecutor to ſuc where he pleaſed, he would 
of courſe inſtitute his ſuit before that jurildiction, by whom the 
penalties could not be mitigated. 

BULLER, J. and GROSS, J. —of the ſame opinion. 

Rule abſolute (a). 


(a) Fid. R. v. Hube and others, fo7. 5 vol. 542. 


GLover againſt LANE Clerk, and others. 


RESPASS for breaking and entering the plaintiff's Louſe, 
Dc. in Heondfavorth, Stafford, 

Plea, That there has been immemorially a waſte or common 
called Sutton Coldfield, part of which is firvate within and 
parcel of the manor of Perry Barr in that county; that the 
defendant Lane was ſeiſed in his demeſne as of freehold for his 


life, as rector of Handſevorth, of four acres of land in Hundſ- 
worth, and that he and all his predeceſſors have immemorially 
had common of paſture on part of the waſte called Sutton Cold - 


Veld, which lies within the manor of Perry Barr for their 


commonable cattle z that the defendant Fa demiſed thoſe 
| 
10 ur 


445 
1789. 


Cates 
Ly [EZ] i, 
ara ; 


XKNWI GA T7 


Jeder,. 
Ne. 17th, 
fry perſon 
h is /iied 
in fe of part 


of + waſte 


within a 
Nano, may 
approve, 
leaving a 
fulliciency 
cfcunmon, 
timugh he is 
tat tlie lord 
of the ma- 
Der. 


| 


: 
* 


8 
3 I 
by 4 
EF. | | 
485 
By 4 
=: 
1 | 85 
=” 


—— 4 3 — 4 
— 
— — ä 
— — — — 
— — 1 
— * "Rt; 
— — —— 


S = 
= 
SL CO = > ES 
— . 


9 
X * —_— 
—— ol 
_ EB. 
— 


— — 


5 
— — 4 


+. 


_—_— 


1 * - 
„ TC CL 
hy 2 * 
_ - — * . 
— 
* 
— 


1789. 


Glorrx 
epainſt 
Lats. 


CASES ix MICHAELMAS TERM 


four acres with the appurtenances to T. 5imcox for a year; ang 
becauſe the houſe was wrongfully and injurioufly erected upon 
that part of the waſte, Sc. in Perry Barr manor, and incloſed 
a great part of it, ſo that Simcox was prevented from enjoying 
his right of common; the defendants as his ſervants jullific 
breaking, &c. 

Replication that J. Gough was ſeiſed of the ſaid part of the 
waſte or common lying within the manor of Perry Barr, in };; 
demeſne as of fee, and incloſed the ſpot, upon which the houſe waz 
built, from the reſidue of the manor, and approved the ſame, 
leaving ſufficient common of paſture, Sc.; and that Gough de- 
miſcd to the plaintiff; by virtue of which he entered, Sc.; and 
being ſo poſſeſſed, the defendants of their own wrong entered, 
Sc. 

Aſter a verdict for the plaintiff at the laſt S rd * a 
motion was made to arreſt the judgment, on the ground that 
none but the lord of the manor could approve z againſt which rule, 

Bawer and Leyzceſter now ſhewed cauſe; and relied on the 
paſſages in Bro. Abr. tit. © mo Fl. 22. 2 Infl. 474. Com. 
Dig. tit. Common, (G), and 5 Vin. Avr. 5. ; as deciding this 
identical caſe, 

Lane, in ſupport of the rule, obſcrved that all the authorities, 
ſupporting the doQrine contended for by the plaintiff, referred 
to the pallage in Br, Common,“ pl. 22. which was founded 
on a cafe in the Year Books (a), that evidently did not warrant 
it. Tor that was not the queſtion before the Court; nor was 
it determined, Then the queſtion is whether the ſtatute of 
Merton (b) extends to this cafe; for the other ſtatute (c) does 
not. And on the conſtruction of it Mr. J. Blacktone, in his 
Commentaries (d), qa to ſuppoſe that none but the Ard of 
the manor can approve. 2 Inf. 87. Lord Che fays „ If the 
te lord make a feottment 1 certain acres, the ſcoſſce may incloſe, 
cc hecauſe the feofſment 1s an approvement in its nature.“ And 
this is adopted by the Lord Chief Baron Comzus, in his Digeſt, iit. 
« Common,” (G). So that only the lord can approve ; his grantecs 
may inclaſc. Then in this caſe as it appears on the record that 

. Gough was ſeiſed in fee of this part of the waſte, he muſt be 
ſeiſed under ſome grant from the lord of the manor, and could 
only incloſe, not approve. 'That this right of approving only 
extends to the lord of the manor alſo appears from the invoriable 


(5) 20 Hd. 3. e. 4. 


(a) 18 Af. 4. 18 Ed. 3. 43. 
(4) 3 H. Cn. 241. 


(e) tu. 2. 13 Ld. 1. . 46. 
mode 
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mode of pleading; where the party ſtates a ſeiſin in the lord, 
and derives title through him. 

Lord KEN TON, Ch. J. It has been inſiſted, in ſupport of this 
motion, that the party approving muſt in ſtrictneſs appear to be 
the lord of the manor: but, if that were ſo, half of the waſtes 
in the kingdom could not have been appoved. For many of 
the places that are called manors would not be found to be fuch 
in point of law, if the matter were ſtrictly examined, To con- 
ſlitute a manor it is neceſſary not only that there ſhould be two 
irecholders within the manor, but two frecholders holding of the 
manir, ſulject to eſcheats. After this motion was made, I looked 
into the ſecond Inſtitute on this ſubject, where 1 found every 
paſſage {ſupporting the approvement in this cafe, Lord Cole 
even doubted (e, whether at common law the lord could not 
approve ;z for which he cites, Tr. 6 Hen. 3. And though in 
the ſlatutes of Merton and TVefminſter 2, only the lord is men- 
tioned, yet in thoſe days there was a paucity of expreſſion in 
acts of parliament; and the Ard of the manor is put as the 
exener of the ſoil, where they ſtand in the ſame predicament. 
Aud a contrary deciſion in this caſe would be ruinous indeed, 
and extremely prejudicial to the public. Therefore I am of 
opinion that there is no pretence to arreſt the judgment. 

ASHHURST, J.—It would be a very narrow conſtruction on 
theſe acts of parliament to ſay that only the lords ef manors 
can approve. ' We are to conſider the policy of thoſe ſtatutes ; 
they were not made mercly for the benefit of the lords, but of 
the public. If there be more than a fuſhciency of common, the 
public ought not to be deprived of the advantages that may be 
made of the waſtes; for it was intended that they ſhould be 
benefited by the increaſe of culture. 

BULL7R, J.—I have looked into the precedents, and they are 
as has been (tated by the defendant's counſel : but that cannot 
decide this queſtion, For if in point of fact all thoſe precedents 
have been of caſes where the lord of the manor has approved, 
it does not follow from thence that none but the lord of the 
manor can approve. The only doubt (if there be any doubt at 
1) is whether thoſe ſtatutes extend to waſtes that are not 
waſtes of a manor : but it is not neceſſary to decide that queſtion 
bere ; for the replication ſtates that this is a large waſte within 
2 manor, Now it appears from the caſes that if the part be 


(a) 2 J- fl. 35. 
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ſevered from the manor, it does not prevent its being approved, 
If the lord grant over the waſte, the .alienee may approve.” 
That is the preſent caſe. It is not neceſſary to go farther for 
the determination of this queſtion. But if it were, I ſhould 
have no difficulty in ſaying that at common law the lord might 
have approved as much in caſes of common by grant as of com- 
mon appendant. Lord Coke indeed ſcems to have been of 2 
different opinion : but I find no reaſon for that opinion, And 
if a lord of a manor, having 1000 acres, grant away a few of 
them to a freeholder, it is too much to ſay that he may not ap- 
prove any part of the reſt. I ſhould require the moſt explicit 
authority before I could accede to ſo abſurd a propoſition. 
Grose, ].—declared himſelf of the ſame opinion. 
Rule diſcharged. 


HoLLoway gui tam againſt BENNET. 


HIS was an action to recover ſome penalties of 50 J. on the 
13 Ceo. 3. c. 68. /. 5.; and on the trial at the laſt 8 
aſſizes, beſore A/ph:rf, J. a verdict was given for the plaintiff 
with one penalty generally. On a former day in this term a 
rule was obtained to ſhew cauſe why the verdict ſhould not be 
ſet aſide, s with liberty to the defendant's counſel to move after- 
wards in arreſt of judgment, if they ſhould fail in the former 
motion. Ou this day the queſtion was much diſcuſſed at the 
bar, whether, on the evidence given at the trial, the defendant 
had been guilty of any offence within the ſtature : but it became 
unneceflary to decide it, becauſe it appeared that when the jury 
brought iu their verdict, the plaintiff's counſel choſe to apply it 
to a count, which, it was now admitted, could not be ſupported 
in point of law; and the affociate accordingly indorſed on the 
paftea that the jury had found the defendant guilty of the 
offence charged by that count. Another queſtion was then 
agitated, whether the finding of the jury could now be applied 
to any other count which was good, and which was proved by 
the evidence. But, after ſome conſideration on the bench, 
Lord KENTON, Ch. J. faid—We are all of opinion that as 
this is a penal action, and the plaintiff has elected to ente. the ver- 
dict on one count, he cannot now be permitted to reſort to 


another. For though in ſome cafcs perhaps the jury would have 
10 
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no difficulty in giving their verdict on any count, yet in, others 
they would not be warranted in ſo doing. And though in this 
particular caſe the jury gave their verdict generally for one pe- 
nalty, yet the plainti(F's counſel choſe to apply it to a particular 
count; and by that election they muſt be bound. 

* being admitted that this count could not be ſupported, 


The judgment was arreſted, 


— — ————— — 


The Kine againſt The Inhabitants of ST, Marrhgw, 
Ipswici, 


1 juſtices removed Edmund Stellery and Fane his wife from 

St. Nicholas to St. Matthew, both in Ipfavich ; which order 
was afterwards confirmed by the ſeſſions, ſubject to the opinion 
of this Court on the following caſe. 

About five years ago the waiter belonging to S. Ribvands, 
who kept an inn in Sr. Matthew, being ill, ſent for the pauper 
Edmund Stollery [who was then a ſingle man, and legally ſet-; 
tled in ST. Nicholas) to aſſiſt him at the it mn, where he ſtayed as 
helper to the waiter about fix months, and then went away 
The waiter, being again taken ill, ſent for the pauper 79 help 
him, which he did; and he continued in the inn as boot- 
catcher for nineteen months, during which time he lodged 
and boarded there, and was to be ſatisfied by the gentlemen who 
came to the houſe. Rzibbands knew of his being there the 
night after he came, but nothing paſſed between him and the 
pauper at the time. The waiter who ſent for the pauper 
continued in the ſervice of Ribbands till about July in the 
next year, when he went away, and the pauper continued there 
till the Chriſtmas following; when, Ribbands, and the pauper 
having ſome diſpute, the former told him to go away, upon which 
he aſked Ribbands to give him ſomething for the time he had 
been there. Ribbands replied he ſhould not give him any thing 
as he had made no agreement with him; but on being preſſed 
again to conſider his ſituation, he not having any thing to 
help himſelf, Rilbands gave him two guineas, and ſent him 
away, and the pauper then left the houſe, The pauper con- 
ſidered himſelf not as a ſervant to Ribbande, but as affiſtant 
to the waiter, and thought himſelf at liberty to go away when 
he pleaſed : he ſaw Ribbands ſometimes, who, if a gueſt wanted 
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his boots, told the pauper to get them, and at other times ſet 
him on errands. 

Partridge and Jones Adair, in ſupport of the order of ſeſſions, 
contended that the pauper gained a ſettlement in &. Mathers 
by ſerving nineteen months under an hiring with Ribband; : 
For though there were no perſonal coramunication between them, 
yet the waiter may be conſidered as the agent of his maſter 
in this reſpect, and then ſufkcient appears in the caſe to ſhew 
that there was a general hiring, under which the pauper might, 
gain a ſettlement. And the circumitange of the maſter's know. 
ing that the pauper was in his ſervice on the ſecond day amounts 
to a confirmation of the act of his agent. With reſpect to any 
agreement between the maſter and the pauper being negatived 
by the caſe; that only means that there was no agreement for 
wages, But as the maſter availed himlcl of the fervice of the 
pauper during the whole time, the latter might have recovered 
a recompence from the former on an implied agreement, 
Though even if there were no wages that would not defeat the 
ſettlement. But even if it were doubtful whether the pauper 
was to be conſidered at firſt merely as an aſſiſtant to the waiter, 
yet for the laſt ſix monchs he malt neceffarily have been the ſer- 
vant of Ribbands, (the waiter being then gone,) and as he conti- 
nued in the ſame ſervice after the waiter went as before, with. 
out making any new agreement, the latter fervice is a ftrong 
preſumption of a general hiring ſrom the beginning. 

Bearcroſt and Hay, contra, were ſtopped by the Court. 

Lord Ketxvon, C. J.— There never was a caſe like the preſent 
in which a hiring was preſumed by retroſpect. In the caſe indeed 
of K. v New Windſor (a), a conditional hiring with a proper ſer- 
vice was held ſuſkcient to gain a ſettlement : but there, there 
was an expreſs hiring by the maſter when the pauper firſt entered 
into the ſervice, To ſome of the poſitions which have been 
hid down at the bar I perfectly accede ; as that there is 
no neceſlity for an hiring by the maſter himſelf; that, if 
there be an hiring, it ſhall be preſumed to be an hiring for a year, 
unleſs ſomething appear to ſhew that the contrary was in- 
tended ; and that wages are not neceſſary to confer a ſettlement 
on the ſervant, But the foundation of the argument here is 
that the pauper was the ſervant of Ribbands : now that is ex- 
preſsly negatived by the facts of the caſe. For it is ſtated 
that the waiter, bcing ill, ſent for the pauper, who went as 


(a) Barr, S. C. 19. 


bejer 
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belper to the 9waiter ; and, after ſtaying there ſix months, went 
away: And that the waiter being afterwards taken ill again 
{ent for the pauper, who went a ſecond time to pertorm the 
buſineſs for the waiter. And here the queſtion ariſes, upon the 


determination of which this caſe muſt turn, in what ſituation $ 


was the pauper at that time? The caſe ſtates that he came there 
as helper to the waiter ; and there is nothing in the caſe from 
whence we can infer that he was the ſervant of Ribbands. 
Therefore down to the time when the waiter went away, it is 
impoſſible to ſay that there was any agreement between Ribbands 
and the pauper. It is true that we cannot refer the laſt fix 
months of the pauper's ſervice to any thing but a contract with 
Ribbands : but that is not ſufficient to give a ſettlement. If in- 
deed the pauper had been before in Ribbands's ſervice, and had 
then lived under a yearly hiring, making in the whole a year's 
ſervice, that would have gained him a ſettlement. But here 
was no contract with Ribbands, either expreſs or implied, un- 
til the laſt fix months. The cafe of Rex v. Weyhill (a) is not 
unlike this: there indeed the pauper was taken out of charity; 
but in that, as well as in the preſent, caſe the pauper was taken 
in ſuch a ſituation as excludes an hiring by the maſter. In caſes 
where the nature of the ſervice implies an hiring, the Court will 
raiſe ſuch implication (5); but the nature of the ſervice here 
implies the reverſe. Small circumſtances indeed have been held 
ſufficient to raiſe a contract; as where the maſter told the pau- 
per * to go in to Ned Hill's place,” it appearing that Ned Hill 
had lived there as a yearly ſervant : but it is to be obſerved that 
in that caſe there was ſome converſation between the maſter and 
the ſervant reſpecting the contract: but here there was none. 

Per Curiam, 

Rule abſolute. 

(a) Burr. S. C. 491. 

(6) Vid. R. v. The Inhabitants of Lyth, peſt. 5 vol. 327. and R. v. The Inhabitants 
of Long Whatton, Ib. 447» 
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TAvrox againſt BLAIR, 


THE plaintiff having recovered 28 ſhillings on the trial of thi; 

cauſe, the defendant on a former day in this term obtained 
a rule to ſhew cauſe why he ſhould not be at liberty to enter a 
ſuggeſtion on the record that, at the commencement of the 
action, he lived within the juriſdiction of the Court of Requeſts 
of Weſtminſter ; or why all further proceedings ſhould not be 
ſtayed, on the 23 Geo. 2. c. 27. 

Shepherd now ſhewed cauſe, inſiſting that the application 
came too late after plea pleaded, becauſe the only advantage, 
to which a defendant in ſuch a caſe was entitled, was to plead 
the matter in bar to the. plaintiſt's action, under the eighth 
ſection of the ſtatute. But as this defendant omitted to take 
this advantage in the proper ſtage of the cauſe, the Court oannot 
now ſtay the proceedings, or permit a ſuggeſtion to be entered 
on the record, ſince the ſtatute does not warrant it. Under the 
ſtatute of Glouceſter (a), every plaintiff, who recovers damages 
on the trial, is entitled to coſts, unleſs he be deprived of them by 
ſome ſubſequent act. The preſent ſtatute only deprives the plain- 
tiff of his right to coſts in one event, namely, his taking iſſue on 
the matter pleaded in bar, by virtue of the 8th ſection, and that 
being found againſt him. But if this application were to ſuc- 
ceed, it would repeal the 8th clauſe of this act, which was 
paſſed as well for the purpoſe of giving the plaintiff an opportu- 
nity of ſtopping his action at a certain ſtage of it, if it were i! 
grounded, as on the defendant's account; and it would be to de- 
prive a plaintiff of thoſe coſts, to which he is entitled under the 
ſtatute of Gloucgſter. 

EHrſtine and Burrough, in ſupport of the rule, obſerved that the 
act of parliament, on which this motion was founded, differed 
from the Middleſex act (5), by which it was enacted, that the 
defendant ſhould be entitled to double coſts, if the plaintiſt do 
not recover 40 .; for the 21ſt ſection of this act enacts, © that 
no action for any debt, not amounting to 405. and recover. 
« able in the Court ot Requeſts, al be brought againſt any 
«« perſon refiding within the juriſdiction thereof, in any other 
« Court whatſoever.” This is an abſolute prohibition to ſuck a 


% 22 Gee, 2+ 6. 33 5 19; 


*. 


(a) 6 Ed. 1. c. 1. 3 
plaintick 
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vantage of the plaintitf's ſuing in direct oppoſition to the ſta» 
tute, or the Court may ſtay the proceggings, in any ſtage of the 
cauſe, In Petrie v. White (a), the Court granted ſuch an ap- 
plication as this, even after verdict. The 8th ſection, which is 
relied on, does not ſay that the defendant ſhall not take advan- 
tage of the act except by pleading ; for it only enacts, © that he 
may plead generally,” &c, leaving it in his option to do ſo or 
not. He may therefore have the benefit of the ſtatute either by 
pleading, by nonſuiting the plaintiff at the trial, or by application 
to the court at any time before judgment. But, according to the 
plaintiſf's conſtruction, the 21ſt ſection would be nugatory, and 
the defendant would not even be entitled to obtain a nonſuit at 
the trial. 

Lord Kenyon, C. J.—TIt has been urged in ſupport of this 
rule that, unleſs we interfere in this ſtage of the proceedings, 
the 21ſt ſection of the act will be rendered nugatory: but that 
is by no means the caſe ; for the defendant might have pleaded 
the ſtatute z or perhaps if the objection had been made at the 
trial, the plaintiff would have been nonſuited. But there are 
many caſes where, if the party omit to take the benefit of an 
objection, which he is entitled to take in any particular ſtage 
of the cauſe, he cannot take advantage of it afterwards. As 
in the inſtance of actions brought in an inferior court, where 
the cauſe of action mult be proved to have ariſen within its 
juriſdiction; if the defendant make an objection on the trial 
for the want of ſuch proof, he is entitled to a verdict, or to 
inſiſt that the plaintiff ſhall be nonſuited : but if no ſuch ob- 
jection be made, and the cauſe of action be laid in the declara- 
tion to ariſe within the juriſdiction, he cannot, aſter verdict 
againſt him, take advantage of it's not having been proved, either 
by a falſe judgment or a writ of error, becauſe the defect does 
not appear on the record. In the eale of Petrie v. White, the 
Court granted a rule to ſtay the proceedings, becauſe the defend- 
ant had no other remedy : but here the act of parliament has 
directed the manner in which the defendant was entitled to take 
advantage of it. The argument, that under the ſtatute of Glou- 
ceſer a plaintiff is entitled to coſts, where he recovers damages, 
in all caſes, unleſs deprived of them by ſome ſubſequent 
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1789. act, is unanſwerable. Different acts of parliament have pre. 
m— — ſcribed different modes by which a plaintiff may be deprived of 
Tavt'® coſts; ſome by a ſuggeſtion on the roll; others by a certificate 
BLaiz. from the Judge; and others by plea. The ſtatute in queſtion has 
preſcribed the latter mode; and as the defendant has not choſen 

to avail himſelf of that, his application is now too late. 


Per Curiam, 
Rule diſcharged, 
Pn Bicgs and Others againſt LAWRENCE. 
hs [JPON a rule to ſhew cauſe why there ſhould not be 
— 4 a now trial, in a cauſe tried before Buller, J. at the laſt 


by Gd allizes in Cornwall ; the learned Judge reported that this was 
— an action for goods ſold and delivered, brought by four part- 


- + eee i ners, plaintiffs, three of whom lived in England, and the other 


in Guern/;y, in Guernſey. The defendant, who lived in Cornwall, ſent an 


1 arg order for ſome brandy to the partner living in Guernſey, which 


Particular he directed to be delivered to one Wood, the captain of a ſmug- 


— — gling veſſel. Some of it was delivered at Guernſey, other part 


— of it at ſea, It was all put, by the partner at Guern/ey, into 


the other half ankers, and ready ung for the purpoſe of ſmuggling : bu: 
Pho refided it was to be brought into England at the riſk of the defend- 
— ant. The contract was made, and the goods delivered, with- 
thing cf the out the privity or perſonal participation of the three partners 
3 reliding in England. Two objections were made at the trial 


by ſut jccts by the defendant's counſel; iſt, That Hood's hand-writing, ac- 
— knowledging the receipt of the goods, was not ſuſſicient to 
8 charge the defendant, but that Wood himſelf ought to have 
ot the laws: been called: but as it was eſtabliſhed that d was the de fend- 
—— ant's agent for this purpoſe, the goods being directed to be 


conſidered delivered to him, Mr. Juſtice Buller thought that any acknow- 
in the ſa me 


light as if all ledgment under his hand was evidence againſt his principal, 
al Ee. as much as if it had been an acknowledgment in the hand- 
nd. writing of the defendant himſelf, 2dly, It was objeQed that 
— —— the plaintiffs could not recover, becauſe it appeared by their 


— own ſhewing that the goods were intended to be ſmuggled 
his acknow- into England, of the laws of which, they, as ſubjects of the | 


——— crown of Great Britain, were bound to take notice, and that 


ceived them one of them had actually aHſted in the very act of ſmuggling: 


is evidence 
of a delivery to the buycr. 


and 
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and the learned Judge, being of that opinion, nonſuited the 1789. 


plaintiff. | 

Lawrence Serjeant, againſt the rule, was ſtopped by the 
Court. 

Gibbs, contra, admitted that the queſtion muſt be conſidered 
as if all the plaintiffs lived in England, but contended that 
they were entitled to recover the value of the goods, becauſe 
the contract of ſale, and the delivery of the goods, were com- 
pleted at Guernſey, where ſuch a contract was not illegal: and 
the goods being afterwards ſmuggled into England will not 
defeat the plaintiff's right, which accrued on the delivery of 
them, as they were not concerned in the ſubſequent act of 
ſmuggling; even though they knew at the time that the defendant 
intended it. The caſe of Holman v. Fohnſon (a), expreſsly de- 
cides this point, which was fully diſcuſſed both at the bar 
and on the bench: and that caſe has been acted upon as law 
ever ſince. Now that cannot be diſtinguiſhed from the preſent 
caſe upon any of the principles on which it was decided. In 
both, the contract was completed abroad, and the vendor knew 
that the goods were to be ſmuggled into England (5). But 
even ſuppoling that a contract for the ſale of goods was made 
in England, and the delivery of the goods here; there is no 
authority to ſhew that the vendor cannot recover the price, on 
account of any illegal uſe which the vendee may afterwards 
make of them; and yet innumerable inſtances muſt have oc- 
curred, wherein ſuch a defence might have been ſet up in point 
of fact. If the ſum which the vendor was to receive depended 
on the ſubſequent illegal act, or if the vendee, by his contract, 
were obliged to make an illegal uſe of the goods, that might 
make a difference. But here the contract was completed before 
any illegal uſe was made of the goods. On the contrary there 
are analogous caſes in which it has been held that the original 
contract is not affected by the ſubſequent uſe made of the 
thing contracted for, if it be optional in the party to apply it 
afterwards to what purpoſe he pleaſes. As if one lend money 
to anather to game with, although gaming be illegal, yet it 
hath been held that ſuch money may be recovered by the lender, 


(a) Cotup. 341. 
(b) It ſhould ſeem from the manner in which the caſe of Ho/man and another v. 


Yohnſon is reported, that one of the plaintiffs was a ſubjeR of this country, though 
reſident at Dunkirk; for one of them is ſtated to be redent at, the other a native of, 
$Punkirk; but no ſtreſs is laid on that circumſtance. 
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although it be lent at the time and place of play. Robinſon v. 
Bland, 2 Burr. 1077. For the ſtatute 9 Aun. c. 14. fl. 1, only 
annuls the ſecurity, and not the contract. So in the caſe of 
Petrie v. Hannay (a), it was objected that, as the plaintiff, 
knew of the illegality of the tranſaction, they ought not to re- 
cover; but the Court thought that did not affect the contract, 
with reſpect to the rights of the party who advanced the money 
by the direction of the defendant. In no inſtances have ob- 
jections of this ſort prevailed, unleſs where the plaintiffs were 
- themſelves parties to the illegal act, which cannot be ſaid to be 
the caſe here; for before the goods were attempted to be 
ſmuggled into England, the contract of ſale was entirely com- 
pleted. | 

Lord Kenyon, C. J.—If the deciſion of this caſe had the 
leaſt tendency to overturn that of Holman v. Johnſon, I ſhould 
certainly pauſe a little before I gave any opinion which might 
- ſhake it. But I wiſh to leave the authority of that caſe un- 
queſtioned, becauſe I approve of it. Lo the caſe of Nalinſn 
and Bland I alſo give my afſent. The former of thoſe caſes was 
on a contract entered into by foreigners, bound by no allegiance to 
this country: and the latter was a contract made in France, which, 
being warranted both by the laws of that country and this, was 
carried into execution here. But in this caſe it is admitted, 
and the plaintiff's counſel was obliged to make the admiſſion, 
that this muſt be conſidered as a contract made in England. 
But it has been inſiſted that no adjudged caſe is to be found, in 
which it has been determined that perſons, ſtanding in the 
ſituation of theſe plaintiffs, ſhall not recover, But ſimilar caſcy 
have frequently occurred at 2% privs : and the reaſon why no 
ſolemn deciſions are to be met with on the ſubject is, becaule the 
niſi prius determinations were thought too clear to be queſtioned. 
Where a contract is made for ſmuggled goods, a party cannot 
come into a court of juſtice to recover on it. A perſon ſuing in 
a Court of Law, mult diſcloſe a fair tranſaction; and it muſt not 
appear, from his own ſhewing at leaſt, that he has infringed 
the laws of his country. Now here 1}.*:e of the plaintifls lived 
in Zngland ; and it is clear that they knew eithcr perſonally, or 
{which is the ſame) by their agent, the other partner living at 
Guernſey, that the contract, which they had entered ir to was 
made in direct contravention of the laws of their country; ſor 
the goods came under more than ſuſpicious circumſtances, unc 


(a) Arte 418, 
| they 
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they were ſent in flings and half ankers, ready for ſmuggling : 
and it requires much argument to convince me that a contract 
thus made can be carried into execution in Eng/and. There is 
no dium in favour of the plaintiffs? right of action; and the 
whole ſtring of caſes by analogy is againſt it, Therefore I am 
of opinion that the nonſuit ought to ſtand. 

ASHHURST, ].—lI form my opinion on this circumſtance, that 
three of the plaintiffs lived in £zp/and; and therefore though 
the partner, with whom the contract was made, lived abroad, 
this caſe muſt be conſidered in the ſame light as if all the part- 
ners lived here. Tt is not neceſſary to determine whether a 
| perſon, who ſells goods in England, which are afterwards to be 
applied to an illegal purpoſe, can recover the price of them 
here. For in this caſe the goods were ſold and delivered, not 
in England, but in Guernſey, and packed too in ſuch a manner as 
to ſhew that they were intended for the purpoſe of ſmuggling. 
The plaintiffs were agents to the very act of ſmuggling; they 
were participes criminis, and therefore cannot avail themſelves 
of the laws of this country in order to enforce a contract made 
in direct oppoſitiou to them. 

BuLLER, J.— This caſe muſt be conſidered as if it were a 
contract made between the plaintiffs and the defendant, all 
reſiding i in this country, for the delivery of goods in Guernſey, 
for the purpoſe of ſmuggling them into England, And I uſe 
the latter expreſſion becauſe it is clear, from the manner in 
which they were packed at the time when they were delivered, 
that they were intended to be ſmuggled : that was the act of 
the plaintiffs. And I cannot C: ay in 2 Court of Juſtice that the 
plaintiffs, ſo offending againſt the law of the land, ſhall be per- 
mitted to recover on ſuch a contract. None of the caſes cited 
apply to the preſent. That of Holman v. Johnſon went on the 
ground of the plaintiffs being foreigners, which materially 
diſtinguiſhes it from this; ene the ſubjects of one country 
reſiding there are not bound to take notice of the revenue laws 
of any other. That maxim has been long ſince adopted here, 
and recognized by Lord Marsfie!d in Halman and Johnſon. But 
this is the caſe of one of the king's ſubjeAs making a contract 
directly againſt the ſtatute laws of this country. Neither has the 
cale of Petrie v. Hannay any relation to the preſent : here the 
contract, on which the action is founded, is illegal; which was 
not ſo there. And in order to make this caſe like that, it is 
neceſſary to ſhew that theſe plaintiffs were not concerned in the 
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1789. original tranſaction, but afterwards paid money for the uſe of 
=———— the defendant, which they wiſhed to recover back; for there 
_— the money was paid to a perſon, who was not a partner in the 


2 original tranſaction; and the action was ſounded on the ſub- 


Eng. ſequent contract, and not on the ſtock- jobbing tranſaction. 


GRosk, J. of the ſame opinion. 

Mr. J. BULLER then ſaid that another objection had been 
made at the trial, that the plaintiffs ought not to be nonſuited, 
and that it ſhould have been left to the jury to conſider whether 
the plaintiffs knew the goods were to be ſmuggled : but that 
he had been of opinion that, as the counſel on both ſides had 
fully argued the queſtion of law on the admiſſion of facts, the 
plaintiffs ought not to be at liberty to go to the jury on the ſame 
facts, when they found his opinion againſt them in point of 


law; to which The Court aſſented. 
; Rule diſcharged, 


———  _—_ 


Frid, . | 
Nev. oth, SOUTHALL againſt LEADBETTER. 


—— = HIS was an action in replevin; and the defendant avowed 


Cn as bailiff of 7. Winter, for 30 J., for a quarter's rent of a 
the firſt half houſe in Shugg Lane. | 
year,anda At the trial before Lord Kenyon the jury found a verdict for 


rack rent for 
the reſt ol the plaintiff, ſubjeCt to the opinion of the Court on the following 


— caſe; in order to try the fingle queſtion whether Lygow, the 
greement aſſignee of the leaſe of the houſe, for which the rent was claimed 


was to put . 
the premi- to be due, or Winter, was to pay the moiety of the expence of 


ſexinrepair, rebuilding a party wall between that houſe and an adjoining 


1 one. inter is the landlord of the premiſes in queſtion, and is 
and-tax ſeiſed in fee thereof. Lygow is occupier of part (a) of tlie 


— remiſes, and is the aſſignee of a leaſe thereof granted by Mia- 
aſſeſſments, ger to one Foulſton deceaſed for twenty-one years, dated the 3d 


— oh July 1786; by which leaſe (reciting an agreement in writing 
— 2 dated the 14th Ofober 1784 between Winter and Foul ſſon, that 


ſmall ſum ; a 
in groſs, was held not to be liable to pay the expence of a party- wall, either by the proviſions ot 


the ſtatute or the covenant : but that charge muſt in ſuch caſe be harne by the original landtord.- 
The ſtat. 14 Geo. 4. e. 78. .. 41. intended to throw that burden on perſons to whom long leaſes 
had been granted with a, view to an improvement che gate, and who afterwards underlet at a con- 
ſiderable enrreaſe of rent. A leſſce of ſuch a term, who afterwards /d a eaſe for a ſum in groſs, 
would alſo be liable within this act; /ſemb. 

Ca) It was not ſtated in the cafe that Swwthall was the occupier of the other part: 
but it ſeems as if he muſt have been the occupier, as under tenant to Zygow, other» 
wiſe he could not have been the plaintiff, There were ſeveral deſecte both in the 
pleadings and in the caſe reſerved ; but the parties agreed not to take any advantage 
of them, but to try the real queſtion. 

11 tho 
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the latter ſhould repair the meſſuage and premiſes therein men- 
tioned, according to the particulars aſcertained by a ſurveyor, 
and that he would on or before the 24th June 1785, at his own 
coſts and charges, put the ſaid meſſuages, &c. into good and 
ſufficient repair; on finiſhing which, Winter would make 
2 leaſe thereof to Foulſton, to commence from Midſummer 
day then laſt, for twenty-one years, under the rent of a pepper- 
corn for the firſt half year of the term, and under the clear 

rly rent of 120 J. for the remainder of the term; and alſo re- 
citing that Fou{fon in purſuance of that agreement had repaired 
tc.) Winter demiſed the premiſes to Foul/ton, his executors, ad- 
miniſtrators, and aſſigns, according to that agreement. The leaſe 
alſo contained a covenant by Foul/or to pay, from time to time, 
« and at all times, during the term, the /and-tax and all other 
« taxes, rates, aſſeſſments, and impoſitions, whatever, already 
laid, aſſeſſed, or impoſed upon the ſaid premiſes, or any part 
thereof, or upon the ſaid n Winter, his heirs and aſſigns, in 
« reſpeCt thereof, by authority of Parliament, or otherwiſe how- 
ſever,” The caſe than ſtated that ForJfon laid out and expend- 
ed in the repairs of the premiſes 150/. And that though the con- 
ſideration ſtated in the aſhgnment to Lygoww appears to be only 
57, yet that the ſum actually paid as the conſideration (a) for it was 
160/, The old wall was condemned in the year 1788; and the 
preſent party-wall was built according to the terms of the act 
of parliament. Lygoww has paid for a moiety of the party-wall, 
the bills for which exceed the quarter's rent for which the 
diſtreſs was made : thoſe bills were tendered to Winter before the 
diſtreſs, but he refuſed to allow them. The premiſes in queſ- 
tion were previous to the commencement of the preſent leaſe 
let by Winter at a reat of 110/. per annum, out of which he 
allowed to the tenant the land- tax. 

Mood, for the plaintiff, contended that Winter was liable to 
pay the expence of the party-wall, and that the plaintiff was en- 
titled by the 14 Geo. 3. c. 78. /. 41. to deduct it out of the rent. 
By that ſtatute this onus is thrown on the owner of the improved 
rent, but that improved rent is uſed in contradiſtinction to 
ground. rent and rack-rent, In the preſent caſe there is only 
one tent; to which Winter is entitled. And as he granted this 
leaſe at rack-tent, reſerving the beſt price which he could pro- 
cure for it at the time (ſince he advanced 10 J. per annum on the 
former rent, beſides the land-tax, which he allowed to the for- 

(a) Vid. R. v. Scummonden, pol, | 
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1789. mer leſſee), he is liable to bear this expence. Foulſlon, the ori. 
ginal leſſce, cannot be conſidered as the owner of the improved 
9 rent under the ſtatute from the circumſtance of his having re. 
LzavzrT- ceived 160 4. from Lygorw as the conſideration of the aſſignment; 
for he had laid out a conſiderable ſum of money in repairs when he 
firſt entered upon the premiſes, and he covenanted to pay a rent 
which appears to have been the full value of them. The Le. 
giſlature only intended that thoſe leflees, to whom building 
leaſes are granted on ſmall ground rents, and who afterwards 
underlet at a great enereaſe of rent, ſhould be ſubjected to this 
expence, But this is ſimply the caſe of landlord and tenant 
at rack rent; and it cannot be collected from any part of the 
caſe that Lygoww is the owner of any improved rent, in which 
character only he can be made liable under this act of parlia- 
ment, And it would be extremely hard on a tenant for only 
twenty-one years to compel him to pay the expence of building 
party-wall, of which the landlord is to reap the advantage. 
Baldwin fox the defendant. It was the intention of the Le- 
giſlature that the original landlord ſhould not be called on to 
bear this expence in any caſe, where the tenant made any im- 
provement on the eſtate, and received any advantage from it. 
Now it is ſtated in the cafe, that the eſtate has been improved 
by the firſt tenant laying out a large ſum of money on it, and 
afterwards aſſigning the leaſe for 160 J.: and whether ſuch a 
tenant is reimburſed by receiving a gre/7 ſum, or by an encreaſe 
of rent, he is equally liable under this act of parliament. Other. 
wiſe that proviſion of the act would be entirely evaded ; for then 
the firſt leſſee would not let the eſtate at an improved rent, but 
would ſell the term abfolutely for a ſum equivalent to the im- 
provement. This leaſe is undoubtedly more beneficial now than i; 
was at firſt; and the improvement was in the contemplation of 
the parties at the time of granting the leaſe. But however the 
encral queſtion may be determined, the parties in this caſe are 
concluded by the covenant in the leaſe z by which the tenant is 
to pay the land-tax, and all other taxes, rates, aſſeſſments, and 
impeſitions whatever, &c. : now the expence in queſtion is an im- 
poſition. And it appears by this covenant that great caution 
was taken by the landlord to prevent any extraordinary expence 
110 being thrown on him, | 
* Mood, in reply, was ſtopped by the Court. 
Lord KxNrox, Ch. J.— The improved rent mentioned in this 
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1 acc of parliament ſtands contradiſtinguiſhed from ſome other rent, 
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but here no other rent was reſerved but that at the granting of 1789. 
the leaſe. But it is ſaid that the leſſee received from his aſ- GI 
hgnee 4 ſum in groſs, as the conſideration for the purchaſe, a, 
which is equivalent to an improved rent : if indeed a large ſum n 
were paid to the purchaſe of a leaſe, though no improved rent 

were reſerved to the original leflee, I think he would be liable 

to pay this expence within the act of parliament. But that is 

not the preſent caſe, For when Winter granted this leaſe, he 

reſerved the beſt rent which could be procured for it at that time, 

lince this rent exceeds the rent formerly reſerved by 10 J. per 

annum, and the whole of the land- tax; and the caſe ought not 

to be varied by the circumſtance of the eſtate's gradually in- 

creaſing in a ſmall degree, Where the parties contract for a 

leaſe at rack-rent, the landlord is the perſon who ought to 

bear the expence of the party-wall. 'Then it was contended 

that the full rent was not reſerved originally, becauſe it was 

ſtipulated that the tenant ſhould lay out a conſiderable ſum of 

money in improving the eſtate : but it muſt alſo be remembered 

that in conſideration of that the leſiee was to pay no rent for the 

firſt half year; which might have been conſidered at the time 

a3 commenſurate with the ſum to be laid out in the repairs, 

Neither is the leſſee concluded by the covenant to pay the taxes, 
aſſeſſments, impoſitions, &c. for that only extends to the land- * 
tax, and all other taxes ju/dem generis but this is not a tax. 4 
Therefore the plaintiff in replevin is entitled to judgment, becauſe 1 
he has over-paid the rent diſtrained for. 

ASHHvuRsT, J.— The Legiſlature intended to throw this bur- q 
den on the leſſees of building leaſes, by whom the value of the 1 
eſtates is conſiderably improved, and who afterwards make 
under leaſes, reſerving improved rents. But here it does not 
appear that any greater rent was reſerved to the firſt lefſee than 
there was at the time of granting the leaſe, 

BuLLER, J.—The caſe which the Legiſlature had in view 
was where a ſmall ſum is reſerved, as a ground-rent, on a long 
building leaſe ; and the leſſee, in conſequence of the improve- 
ment, underlets reſerving an improved rent. But here the 
plaintiff and defendant ſtand in the relation of landlord and 1 
tenant ; and in Stone v. Greezwwell (a) Lord Mangſteld ſaid, as i 
the parties ſtood in the relation of landlord and tenant, the former 1 
was liable under this act of parliament to pay this expence. 4 

GRosg, ].—It does not appear to me that the ſtatute is merely | 
conlined to building leaſes ; the words of the act are ſo framed | 


(a) M. 24 Geo. 3. . K. 
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as to comprehend other caſes, The ſtatute ſays that the owner 
of the improved rent ſhall pay: but in this caſe there is only 
ons rent reſerved, and that is payable to Winter ; he therefore is 
liable to pay this expence. 
Poſtea to the plaintiff (a). 
(a) Vid. Peck v. Mood, poſt. 5 vol. 130. 


— | 


GooprIcur on the Demiſe of HALL again 
R1iCcHARDSON. 


Fi JECTMENT for a meſſuage and ſome copyhold premiſes 

ſituated at Weybridge in the county of Surry, At the 
trial before the Lord Chief Baron a verdict was found for the 
leflor of the plaintiff, ſubject to the opinion of this Court on the 
following caſe : 

William Child being ſeiſed in fee of the premiſes in queſtion 
on the 28th October 1785, demiſed the ſame to one James Meſs, 
from whom the defendant derived title, “at the yearly rent of 
6 10/. payable half yearly for and during the full end and term 
« of 3, 6, or 9 years from the feaſt day of St. Thomas the 
t Apoſtle, next enſuing from the date thereof, and to be fully 
« complete and ended on the ſaid feaſt day of 87. Thomas the 
« Apoſtle, which ſhall be determinable in the years 1788, 1791, 
« 1794 ;” in which was a covenant by the tenant to repair during 
the term or terms thereby granted. On the 13th June 1786 
William Child furrendered the premiſes in queſtion to the leſſor 
of the plaintiff, who on the 28th May 1787 was admitted there- 
to. On the 13th December 1788 the leſſor of the plaintiff ſerved 
the defendant with notice to quit on or before the feaſt day of 
St. Thomas the Apoſtle enſuing. 

Garrow for the plaintiff, By the terms of this demiſe a term 
for only three years certain was granted; and conſequently the 
notice given is ſufficient to entitle the leſſor of the plaintiff to 
recover. Three ingredients are neceſſary to the exiſtence of 
every term; certainty as to its commencement, as to its con- 
tinuation, and as to its determination. Plowd. 272. Now 
though this leaſe was good for the firſt three years, (as was 
held in Ferguſon v. Corniſh (a), where, on a leaſe for 7, 14, or 
21 years, Lord Mansfield ſaid „ it was undoubtedly a good leaſe 
« for ſeven years,“) yet it is void as to the reſt for the un- 


{a) 2 Burr, 1034+ F 
certainty 
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certainty ; for it is the ſame as if it had been for three years, or 1789, 
fix years, or nine years. And in Fergufon v. Corniſh, Lord Man- 
feld, after ſaying it was a good leaſe for ſeven years, added — 
« whatever may be the validity of it as to the other two event- * 
« yal terms, of fourteen and twenty-one years ;” by which he 0x. 
ſeems to have hinted a ſtrong opinion that it was bad for the 
remainder. If this had been a leaſe for three years, and fo from 
three years to three years during the life of J. S., it would have 
been a good leaſe for ſix years, for during ſix years there is cer- 
tainty; but void as for the remainder, becauſe it is uncertain 
how many more years J. S. may live. Plowd. 273. 1 It. 45.6, 
And this is not like a demiſe for nine years, determinable at 
three or ſix, becauſe that is a certain leaſe for nine years at its 
commencement, unleſs either of the parties ſhould determine it 
at one or other of thoſe periods. But here it is uncertain at firſt, 
whether the demiſe is for three, or ſix, or nine, years. 
Marryatt, for the defendant, was ſtopped by the Court. 
Lord Kenyon, Ch. J.— There is no doubt of what Lord 
Mansfield's opinion would have been in Fergiſon v. Corniſh, as 
to the validity of the leaſe, beyond the firſt ſeven years (a). 
In theſe caſes the intention of the parties ought to prevail, if 
it be not contrary to law. It is true that there muſt be a cer. 
tainty in the leaſe as to the commencement and duration of the 
term: but that certainty need not be aſcertained at the time; 
for if in the fluxion of time a day will arrive, which will make 
it certain, that is ſufficient. As if a leaſe be granted for 21 
years after three lives in being ; though it is uncertain at firſt 
when that term will commence, becauſe thoſe lives are in being, 
yet when they die it is reduced to a certainty ;z and id certum eff 
guad certum reddi poteſ? : and ſuch terms are frequently created 
for railing portions for younger children. Now in this caſe it 
is impoſlible to form any doubt reſpecting the intention of theſe 
parties. It was intended that this leaſe ſhould take effect for 
three years, at all events; and that it ſhould be in the election 
of either of the parties to put an end to it at that time, or at 
the end of fix years, giving reaſonable notice to the other, It 
is like a leaſe for a year, and ſo from year to year; where, if the 
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() His Lordihip favoured us with his own note of that caſe; in which Lord 
Manifield ſaid, . The defendant was certainly in poſſeſſion, and ſhall as certainly pay 
* the tent. It was at leaſt a leaſe for ſeven years; ben if he continues, it is fir fours 
teen years; if at the end of that time he ſtill continues, it is for twenty-one years," 


leſſee 


7 
9 
1 
3d 
q 18 
4 
+ £ 4 


404 
1789. 


CASES in MICHAELMAS TERM 


leſſee wiſh to determine it at the end of the year, he muſt give 


—xreaſonable notice to the other party. And though here either 
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of the parties might have determined the leaſe at the expira- 
tion of the firſt three years, yet when the time elapſed, at 
which notice ought to have been given for that (purpoſe, the 
leaſe could not be determined till the end of the next three 
years. Conſequently the leſſor of the plaintiff is not entitled to 
recover. 

ASHHURST, J.— All that is required is either that the term 
ſhould be certain in itſelf, or reducible to a certainty. Now 
that is the caſe here; for it is for three, fix, or nine years, as 
the caſe may happen ; the parties having agreed that it ſhould 
be determinable in the years 1788, 1791, 1794. It is there- 
fore a leaſe for three years certain, or for ſix or nine years, 
unleſs the parties determine it ſooner. 

BULLER, J.— This is a leaſe for nine years, determinable bj 
either of the parties at the end of the firſt three or ſix years; 
for it is ſtated in the caſe that it is determinable in the years 
1788, 1791, 1794. But if it were not determined at either of 
thoſe periods, the party firſt giving reafonable notice, it was to 
continue for the nine years. | 

GRrosx, J.,—Of the ſame opinion. 


Pgſtea to the defendant, 


Eris and others againſt HunT, and alſo again 
Dawzs and others, Aſſignees of Mook, a Bank- 
rupt. 


ROVER for a quantity of files. At the trial before 
Lord Kenyon, at Weſtminſler, a verdict was taken for the 
plaintiffs, ſubje& to the opinion of the Court on the following 
caſe, On the 31ſt of October 1788, Moore, the bankrupt, 
ordered the goods in queſtion from the plaintiffs, who are 
manufacturers at Sheffield ; and on the 14th of November follows 
ing they were ſent by Roylz's waggon, directed to the bankrupt 


put his raark on them, but did not take them away, becauſe they had been attacl.ed there by 3 
creditor of the bankrupt z the conſiguor could not afterwards ſtop them, becauſe they were not 
then in tranſitu. It is not neceſſary, in order to diveſt the conftynor's right to ſtop in tranfitty 


that the goods ſhuuld have been taken by the very hands of che conliguce hinlcit, 


12 wo 
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in London ; the waggon being overloaded, the caſk was taken 
out at Stamford, in its way to town, and put into the defendant 
Hunt's waggon, which brought it to the Coftle and Falcon inn 
in London, on the 22d of Neven mber 1788. The plaintiffs 


drew a bill on the bankrupt for part of the value of the goods, 


which bill was never paid. The caſk and files were, on their 
arrival in town, immediately attached by Meſſrs. Fenton and 


Company, creditors of the bankrupt, by proceſs of foreign 
attachment iſſued out of the Mayor's Court of Londen ; the 
caſk remained at the inn, charged with ſuch attachment, ſo 


far as the ſame could charge it. On the 15th of November a 
docquet was ſtruck againſt Moore; and on the 18th a com- 
miſſion of bankrupt iſſued againſt him, on which he was de- 
clared a bankrupt, and the other defendants were choſen his 
alſignees. On the 24th of November a proviſional aſſignment 
was executed by the commiſſioners to John Wells, the meſſenger 
under the commiſſion, who on the ſame day demanded 
the goods in queſtion from the defendant Hunt the carrier, and 
put his mark upon the caſk, but did not take the goods away. 
On the 28th of November the plaintiffs wrote a letter to the 
agent of Roy/e's waggon, directing him, in caſe the goods were 
not delivered, to keep them in his warchouſe, as they had heard 
that Moore was become a bankrupt. On the 13th of December 
the plaintiffs demanded the caſk and files of Mott, the maſter 
of the Caſtle and Falcen, and offered to pay the carriage and 
to inderanify him, which Mott refuſed ; and upon the attach- 
ment being withdrawn, he delivered up the goods to the defend- 
ants, the aſſignees, of whom they have ſince been demanded ; 
but they have refuſed to deliver them up. 

Word for the plaintiffs. The general rule is now clearly 


eſtabliſhed that the conſignor of goods may, in caſe of the in- 


ſolvency of the conſignee, ſtop them at any time before they 
get into his actual poſſeſhon, Upon that principle the plainti(F 
was entitled to ſtop them in this inſtance, they being ſtill in 
tranſitn, while they were in the cuſtody of the carrier or his 
agent. In Snee v. Preſcet (a), Lord Hardwicke ſaid that “ if 
« goods were delivered to a carrier to be conveyed to A., and 
„ while the carrier was upon the road, and before actual delivery 
eto A. by the carrier, the conſignor hears that A. his conſignee 
* is likely to become a bankrupt, or is actually one, and counter- 


(a) 1 At. 218. 
Vol. III, H h . mand 
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* mand: the delivery, and gets them back into his own poſſeſſion 
te again, trover will not lie by the aſſignees of A.; becauſe the 
« goods, while they were in ra»itu, might be ſo countermanded?” 
Now here the letter was a ſufficient countermand of the deli- 
very, and was equivalent to a repoſſeſſion of the property by 
him. The very bankruptcy itſelf was a countermand. In the caſe 
of Stokes v. La Riviere (a), one Dubern, living at Liſſe in Flanders, 
ſent an order tothe plaintiſfs for goods to be conſigned to him: they 
were accordingly ſent by the particular conveyance, mentioned in 
the inſtructions, by the way of Offend ; at which place, before 
they got to Duberu, they were attached by the defendant for a 
debt due to him from Duhern ; but not till after the plaintiff 
hearing of the inſolvency of Duhern had countermanded the 
delivery: Lord Mansfield held that the conſtructive poſſeſſion of 
the conſignee, to whoſe ſpecial agent the goods had been delivered 
in London, for the purpoſe of being tranſmitted to him, was not 
to be regarded; but there muſt be an actual delivery to the cen- 
fignee himſelf. So here, the goods being attached while they 
were in tranſitu, and before the vendee had actually taken poſ- 
ſeſſion, it was competent to the plaintiffs to countermand the de- 
livery in the event which happened. And certainly they muſt 
be conſidered in tranſit till they arrive at the ultimate place of 
their deſtination, which was not the caſe here. The caſe of 
Hunter and others, aſſignees of Blanchard and Lewis, v. Beal (6), 
is ſtill ſtronger to ſhew the neceſſity of an afral poſſeſſion 
by the bankrupt, in contradiſtinction to a conſlrudtive poſſeſſion 
by the intervention of an agent. That was an action of trover 
for a bale of cloth, which was ſent by Mefirs. Szeers and Co. of 
Wakefield to the defendant, who was an inn- keeper, directed 


for the bankrupts; to whom the defendant's book-keeper gave 


notice that a bale was arrived for them: and Steers and Co, 
at the ſame time ſent them a bill of parcels, by the poſt, the 
receipt of which they acknowledged, and wrote word that they 
had placed the amount to the credit of Ser; and Co. The 
bankrupts gave orders to the defendant's book- keeper to fend 
the bale down to the Galley quay, in order to ſhip it on board 
the Union, to be carried to Bon. The defendant accordingly 
ſent the bale to the quay ; but, arriving too late to be ſhipped, 
it was ſent back to him. Within ten days afterwards a clerk 


(a) Sittings after Mich. 1784, at Guildhall, cer. Lord Mangfcld. 
(6) Sittings after Trin. 1785, at Guildhall, cer. Lord Mansfield, 
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o the bankrupt went to the defendant's warehouſe, when the 1789. 


defendant aſked him what was to be done with the bale in —— 


queſtion, and was ordered to keep it in his cuſtody till another 
ſhip ſailed, which world happen in a few days. The bankruptcy 
happened ſoon afterwards z and Meſſrs. Steer and Co. ſent 
word to the defendant not to let the bale out of his hands: ac- 
cordingly when the bankrupts applied for it, he refuſed to de- 
liver it up. Lord Mansfield was clearly of opinion that, 
though the goods might be legally delivered to the vendees for 
many purpoſes, yet as for this purpoſe there muſt be an abſo- 
Inte and agu, poſſeſſion by the bankrupts; or (as his Lord- 
ſhip expreſſed it) they muſt have come to the corporal touch 
of the vendees; otherwiſe they may be ſtopped in tranſitu: a 
delivery to a third perſon, to convey to them, is not ſufficient, 
Again in Hurt and others, aſſignees of Bennet and Heaven, v. 
Ward (a), where goods had been ſent by orders from the vendee 
to a packer ; the packer was confidered as a middle-man be- 
tween the vendor and vendee : and therefore the Court held 
that they might be ſtopped in tranftu, on the bankruptcy of the 
yendee, Here the goods continued all the time in the hands of 
the carrier; againſt whom an action might have been brought in 
caſe of a loſs ; therefore the aſlignee's putting his mark on them 
could not diveſt the conſignor's right, under the authority of the 
caſes cited: and after the plaintiff's countermand, the carrier 
held the poſſeſhon for him. Beſides which, the right of the 
ſeller to his goods, where he cannot receive payment for them, 
is grounded in conſcience, and therefore the Court will readily 
lean in ſepport of it; and no inconvenience can ariſe on this 
caſc, as the goods are not mixed in the general maſs of the 
dankrupt's property, ſo as not eaſily to be aſcertained. 

Baldwin, for the defendants, was ſtopped by the Court. 

Lord Kenyon, C. J.—If any caſe had been decided to the 
extent of the plaintiffs' argument, namely, that bankruptcy is 
of itſelf a countermand, the plaintiffs here would be entitled 
to recover: but that has never yet been decided. The doctrine 
of ſtopping goods in tran/itu is bottomed on the caſe of Snee v. 
Preſcat, where Lord Hardwicke eſtabliſhed a very wiſe rule, 


that the vendor might reſume the poſſeſſion or goods configned 


to the vendee before delivery, in caſe of the bankruptcy of the 
vendee: on this all the other caſes are founded. There have 
indeed been caſes, where nice diſtinctions have been taken on 


(a) On a motion for a new trial in this Court a few years ago. 
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the fact, whether the goods had or had not got into the poſſe(. 
ſion of the vendee; but they all profeſs to go on the ground 
of the goods being in tran/itu, when they were ſtopped. As to 
the neceſſity of the goods coming to the “ corporal touch” 
of the bankrupt ; that is merely a figurative expreſſion, and has 
never been literally adhered to. For there may be an aQtuat 
delivery of the goods, without the bankrupt's ſeeing them; us 
2 delivery of the key of the vendor's warchouſc to the pur. 
chaſer. In order to decide this caſe, it is material to attend to 
the dates; on the 24th of Nevember the proviſional aſſign- 
ment was made to Wells, who on the fame day demanded the 
goods in queſtion of the defendant Hunt, and put his mark on 
the caſt. Now it is faid that this ſhould have been done by 
the bankrupt himſelf: but by the aſſignment he was ſtripped 
of all his property,, which was then veſted in the proviſional 
aſſignee. Therefore, if a corporal touch were neceflary to de. 
feat the right of the vendors, it took place here. It is true that 
the proviſional aſhgnee did not alter the ſituation of the gocds ; 
but they were then arrived at the end of their deſlined journey, 
and depoſited in a place where they would have remaincd till 
the bankrupt could have carried them to a warehouſe of his 
own. All this happened cn the 24th of November ; and it was 
not until the 28th of that month that the vendor wrote to 
countermand the delivery of the goods: but that was too late; 
for the goods were no longer in tranſitu; they were then in the 
poſſeſſion of the party to whom they were conſigned, or of thoſe 
who repreſented him. In caſes of this fort we cannot but feel for 
the ſituation of the manufacturer; but it is fuch as they are neceſ- 
farily ſubject to from their mode of dealing: however the ſeverity 
of the caſe cannot induce us to break through the rule of law. 
ASHnursT, J. — The leaning of my mind would be in 
favour of the plaintiff; but the law will not allow him to be 
in a better ſituation than the reit of the bankrupt's creditors, 
The general rule is that the conſignor has a right to ſtop the 
goods, if he can, before they get into the actual poſſeſſion of 
the bankrupt. But here, before the plaintiffs thought of coun- 
termanding the goods in queſtion, the proviſional aſſignee, who 
then ſtood in the place of the bankrupt, had actually taken 
poffeſſion of them, and put his mark on them. 
BuLi.tr, J. — I am not diſpoſed to diſturb or to leſſen the 
authority of any of the cafes that have been decided on this 


» ſubject ; but none of them could juſtify the vendor in this caſe 


12 


in THE TwHizTIETaY Year or GEORGE III. 


in taking back the goods. In the former caſes the line has 
been preciſely drawn ; and they all turn on the queſtion, whether 
or not there had been an actual delivery to the bankrupt. It is of 
the utmoſt importance to adhere to that line; for if we break 
through it, we ſhall endanger the authority of the caſes that 
have been already decided, and ſhall fritter away the rule en- 
tirely, In one of the caſes cited, Lord Aansfield took the dif- 
tinction between an actual, and a confirufive, delivery to the 
vendee. There may be caſes where, as between the buyer and 
ſeller, if no bankruptey or inſolvency happen, the goods are con- 
ſidered in the poſſeſſion of the buyer the inſtant they go out of 
the poſſeſſion of the vendor; as if A. order goods from B. to be 
ſent by a particular carrier at his own riſk, the delivery to the 
carrier is a delivery to the vendee to every other purpoſe ; but 
till, if he become a bankrupt before the carrier actually de- 
liver them to him, I ſhould hold that the vendor might 
ſeize them; becauſe that is only a conſirufive delivery to 
the vendee: but an afral delivery is neceſſary to deveſt the 
vendor's right of ſtopping the goods in tramſitu. It is clear that 
bankruptcy itſelf does not put an end to the contract; and 
if not, the right of the vendor to ſeize goods in tranſitu is 
founded only on equitable principles. Ir is a right, with which 
be is indulged on principles of juſtice, originally eſtabliſhed in 
courts of equity, and ſince adopted in courts of law, But in 
order to avail himſelf of it, he mult ſtop the goods before they 
get into the actual poſſeſſion of the vendee. But in this caſe there 
is the ſtrongeſt evidence of the conlignee's taking actual 
poſſeſſion of the goods by his aſſignee putting his mark on them. 
It was ſaid by the plaintiff's counſel that the carrier would have 
been liable in an action by the vendor; but he would not have 
been liable in the character of carrier, for the goods had got to 
the end of their deſtined journey; but he would have been liable 
only as a warehouſe-keeper, in reſpect of the recompence which 
he was to receive for warehouſe- room. But the inſtant the pro- 
viſional aſſignee put his mark on the goods, the warehouſe- man 
became the agent or ſervant to the bankrupt. 


Snosnx, J.— The general rule is perfectly clear that the con 


Ggnor may ſeize the goods in tranſitu, in caſe of the inſolvency 


of the conſignee, before they actually reach him. The queſtion 
therefore here is whether, on the facts of this caſe, the goods 
were or were not in tranſitu when the plaintiffs wrote to counter- 


mand the delivery of them, Now it is ſtated as a fact that be- 
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fore this letter arrived the proviſional aſſignee had put his mark 
upon the caſk ; and this diſtinguiſhes it from the cafes cited. 
When the goods were marked, they were delivered to the cor. 
ſignee as far as the circumſtances of the caſe would permit; the 
aſſignee could not then take them away, becauſe they were a 
that time under an attachment. After the mark was put on 
them, they were no longer in tragſitu; and conſequently the 
plaintiff's right to ſeize them was deveſted. 

| Poſtea to the defendants (a). 


| (a) Vid. Tate v. Hollingworth, poſt. 5 vol. 215. 


WrrcHT on the Demiſe of ANN BukRILL otherwiſe 
Waris, and Mary BuRR1LL otherwiſe Warr, 
againſt Kemp. | 


N this ejectment which was tried at the laſt York aſſizes, a 
verdict was taken for the plaintiff, ſubjeCt to the opinion of 
this Court on the following caſe ; 
Samuel Burrill, who was ſeized in fee according to the cuſtom 
of the manor oi Skip/ca of the eſtate in queſtion, on iſt of February 
1743 made a voluntary ſurrender of it to the uſe of himſelf for 
life, and from and after his deceaſe to the uſe of Elizabeth his 
wife, during her widowhood ; and after his deceaſe, and upon 
the marriage of #lizabeth, then to the uſe and behoof of Williar: 
Wallis, fon of Elizabeth, for his natural life; and from and after 
his deceaſe to the uſe of the iſſue of his body lawfully to be begot- 
ten; with a proviſo that in caſe William Mallis ſbould die in the life. 
time of the ſurrenderor, OR without ifſue of his body, then and there- 
pon all the ſurrendered premiſes ſhould go to the right heirs of 
the furrenderor for ever. VW. Wallis was the natural fon of 
S. Burrill by E. Wallis, whom he afterwards married; and he 
and Elizabeth Burrill both died in the life-time of the ſurren- 
deror; William Wallis left iſſue, the leſſors of the plaintiff, who 
have been admitted tenants; and he bequeathed the tuition and 
guardianuip of the perſons and eſtates of the leſſors of the plain- 
tiff to his brother, 7. Burrill, by will dated 25th April 1767, 
and died in the ſame year. S. Burrill died the 3d of 4pii/ 
1774. Fohn, who was the eldeſt legitimate ſon of his father 
Samuel, was admitted tenant of the premiſes, as heir to his fa- 
ther, on 15th May 1775; under whom the defendant claims as 


a purchaſor ſor a valuable conſideration, though with notice '# 
| on, : 
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the claim by Wallirs children, under the ſurrender in February 
1743, and he has been alſo admitted. 

Lowndes for the plaintiff, after obſerving that the ſurrender 
ought to be conſtrued fo as to eſfectuate the intention of the 
parties conſiſtently with the rules of law, contended that the 
limitation to the iſſue of the body of William Wallis was not 
defeated by the event which had happened, and conſequently 
that the limitation over to the right heirs of the ſurrenderor 
did not take place. The queſtion is, whether the Court will 
conſtrue the contingency, on which the limitation over to the 
right heirs of the ſurrenderor is to take effect in the conjunctiue 
or digjunfive ? If this queſtion aroſe upon the words of a 
will, there is no doubt but the Court would conſtrue it the 
former, and read and inſtead of or, for the purpoſe of giving 
effe&t to the intention of the parties: and there is no difference 
in this reſpect between a ſurrender and a will; the ſame con- 
ſtruction muſt prevail in both caſes, Now here it is clear that 
the intent of the party was to give an eſtate for life to his illegi- 
timate ſon, and aſter that an eſtate of freehold at leaſt to the 
iſſue of that ſon, whom it never could have been his intention 
to overlook in caſe his ſon ſhould die in his life-time. And if 
the Court do not conſtrue the word or to mean and, it muſt be 
contended, either that the remainder over was to veſt in poſſeſ- 
ſion immediately on the happening of the contingency, or not to 
velt till after the determination of the ficſt eſtate, If the former, 
the limitation over to the right heirs of the ſurrenderor would 
take effect during the life of the anceſtor, and defeat his life 
eſtate, which would be abſurd. If the latter, it is void, being a 
remainder depending on a condition precedent. Cogan v. Cogan, 
Cro. Eliz. 360. Plow. 24. 

Chambre, contra. This queſtion does not ariſe on the intention 
of a deviſor, but on the effect of a legal limitation in a ſurrender 
on which there is no doubt or ambiguity ; and in the event that 
has happened the eſtate limited to William Walks and his iſſue 
never took effect at all. The words uſed in the ſurrender ope- 
rate as a condition precedent, not only to the veſting of any eſtate 
in W. Wallis, but alſo in his iſſue. No eſtate could veſt in them, 
unleſs both the events happened, namely, the death of 8. 
Burrill, and the ſubſequent marriage of his widow. But the 
point, on which the defendant chiefly relies, is the condition im- 
poſed by the ſurrender “ that if V. Wallis ſhould die in the 
&liſe-time of the ſurrenderor, or without iſſue,” then the eſtate is 
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ſarrender; whether they have expreſled it in legal terms; and 
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limited over to the right heirs of the ſurrenderor. If either 
of thoſe happened, either the death of V. Wallis in the life-time 
of the ſurrenderor, or his dying without iſſue, the eſtate was 
to revert to the ſurrenderor. And here the firſt of thoſe event; 
did happen; in conſequence of which the ſurrenderor is in of 
his ld eſtate: and this gets rid of the abſurd conſequence ſup. 
poſed by the plaintiff's counſel, In the caſe of wills indeed the 
words * or” and “ and” have been converted into each other, 
where it has been abſolutely necefſary for the purpoſe of carrying 
into effect the clear manifeſt intention of the party, and where 
the not doing it would defeat ſome preceding eſtate. But 
here no preceding eſtate 1s created to which this proviſo is re. 
pugnant: the nature of the proviſo is not a diſtin fe. 
-parate limitation of an eſtate, but a qualification or limita- 
tion of an eſtate before given, It creates a contingency, with. 
out the happening of which the preceding eſtate could not 
,velt, There is a material diſtinction between this and the caſe 
of a will, where the contingency is to ariſe after the deviſor's 
death; there the Court will give effect to the intention againſt 
the literal conſtruction of the words, leſt the iſſue ſhould be de- 
-prived of all proviſion, But no ſuch conſequence would follow 
from conſtruing this ſurrender according to the words of it, be- 
cauſe the contingency mult happen during the life of the ſurren- 
deror; and the effect of it is to reveſt the eſtute in himſelf, and 
to leave it to his own diſcretion, to make ſuch proviſion for the 
iſſue of his ſon as he thought proper. Neither can it be collected 
from any part of the ſurrender, that the ſurrenderor's intention 


is not fully expreſſed by the words which he has uſed ; upon 


which ground only even in the caſe of wills have the Court ſub- 

ſtituted one word for another. And though this ſurrender can- 
not be | conſidered as a voluntary conveyance, ſo as to make 
it fraudulent under the ſtetute of Elizabeth, yet it is not entitled 
to; the ſame favourable conſtruction as a conveyance to a pure 
chaſer for a valuable conſideration, 

Lowndes, in reply, was ſtopped by the Court. 

Lord Kenron, C. J.—I lay out of my conſideration the 
laſt cixcumſtance relied on by the defendant's counſel, namely, 
that the plaintiff claims under a voluntary ſurrender ; for whe- 
ther the ſurrender were voluntary, or for a valuable c »nfidera- 
tion, it will, between theſe: parties, have the ſame effect. The 
queſtions here are, what was the intention of the parties to the 
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if ſo, whether any rule of law will be violated in giving effect 1789. 


to it? There is no doubt but that a ſurrender is conſidered as 
4 common law conveyance, and is not entitled to the ſame fa- 
vourable conſtruction as a will. And therefore unleſs the ſur- 
renderor in this caſe has uſed the language which will confer a 
egal eſtate, it cannot be conferred, In deeds certain legal 
phraſes mult be uſcd, in order to create certain eſtates; as the 
word © heirs,” to create a fee; and “ heirs of the body,” to 
create an eſtate in tail. But beyond that I would fay, with 
Lord Hardwicke, that there is no magic in particular words, 
further than as they thew the intention of the parties. Now 
here it is impoſſible to entertain any doubt: S. Burril ſur- 
rendered the eſtate to the uſe of himſelf for life, then to his 
wife during her widowhood ; hen, that is, in caſe her eſtate for 
life is put an end to by doing this act, which he meant to guard 
againſt, to his ſon V. Wullis for life, and after his deceaſe to 
the iſſue of his body. Therefore I cannot accede to what was 
ſaid by the defendant's counſel, that this was a contingent re- 
mainder in V. Wallis; for it was veſted: though I cautiouſly 
avoid ſaying what the limitation to his iſſue is. The ſurrender 
then proceeds to ſtate a proviſo, that, in caſe V. Wallis ſhould 
die in the life-time of the ſurrenderor, or without ifſue of his 
body, the eſtate ſhould go to the right heirs of the ſur- 
renderor: and here the queſtion ariſes on the word * or.” 
Now there is no doubt on the intention of the parties: and 
where ſenſe requires it, there are many caſes to ſhew that we 
may conſtrue the word or into and, and and into or, 2 Str. 
1175. and 3 Alk. 390., in order to effectuate the intent of the 
parties. Here, therefore, in order to give effect to the intention 
of the ſurrenderor, we muſt ſay, that, when he uſed the word 
or, he meant and. And there is no caſe in which any differ- 
ence has been made, as to this point, between a will and a deed 
when the Court are conſidering how the intention of the parties 
can be effected. Then, without deciding what intereſt the 
leſſors of the plaintiff have, at all events they have a ſufficient 
title to maintain this ejectment. 

ASHHURST, J.—The intention of the ſurrenderor mult pre- 
vail, unleſs it be contrary to any rule of law. We mult collect 
the intention of the parties in deeds as well as in wills; 


to give effect to which the word r may in both caſes be equally 
conſtrued into and, 
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Burr xx, F.—In addition to the caſes mentioned by my Lord, 
— = there is another to the ſame effect in Moor 4.22., where the ons 


are, „ if he die without iſſue er before 21, then over.” The 
manifeſt intention of the ſurrenderor was to reſerve a life eftate 
to himſelf, then to his widow during her widowhood, and then 
to his ſon W. Wallis and his iſſue: Then the limitations muſt 
be moulded if poſſible, to anfwer that intent. 

Grosr, J.—There was alſo a like caſe of Gu v. Gd (a), 
arifing on a deviſe which came from Exeter, and, on a motion 
for a new trial, it was given up as a ſettled point. 


Pgſtea to the plaintiff (8). 


(s) NM. 23G. 3. Exch. (5) Vid. Beachcrof? v. Broan, f. 4 vol. 441. 
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WO juſtices removed C. Bottomley and his wife fron 

Scammonden to Soyland, both in the Weft Riding of 

Y. orlſbire ; and the ſeſſions diſcharged their order, ſubject to the 
opinion of this Court, on the following caſe. 

The pauper, being legally ſettled in Scyland, entered into an 
agreement with one Harriſon for the purchaſe of an eſtate in 
R:iſhworth for 28 J. and the conſideration mentioned in the deeds, 
and in the receipt indorſed, was 28 J.: but the appellants pro- 
duced parol evidence to prove that, before the deeds were 
executed, the vendor declared that as the agreement was not in 
writing he was not bound by it, and having fince had 30/, 
offered for the eſtate, he would not take leſs, nor would lic 
execute the deeds unleſs the purchaſe-money were made up that 
ſum, Upon which the pauper advanced 11. 15 s. more, which 
with five ſhillings owing from Harriſon to the pauper, was 
inſiſted made up the ſum of 30 J.: but the deeds were not al- 
tered, and the conſideration therein mentioned was left according 
to the original agreement, viz. 28 J. The counſel for the ap- 
pellants contended that this was a bend fide purchaſe for 39 /. 
But the Court were of opinion that no parol evidence could be 
given to contradict the conſideration mentioned in che deeds. 
The eſtate purchaſed was the eſtate of Harriſon's wife; and in 
he cced there was a covenant from Harrijſen that he and = 
Me 


in THE TI TIETn TRAR o GEORGE III. 
wife would levy a fine unto C. Bottamley in fee, of the premiſes, 
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at the coſt of Bottomley ; towards the expence of which fine ——— 


C. Boitomley left in the hands of his attorney four guineas. The 
pauper reſided above three manths upon the premiſes, and 


The KING 
againſz 


The Inha. 


afterwards ſold them to his brother J. Bottgmley. To this — 


conveyance Harriſon and his wife were parties; and it recited 
Harrifin's covenant in the former deed to levy a fine z but as 
ſuch a fine had not then been levied it was agreed that inſtead 
thereof Harriſen and his wife ſhould acknowledge and levy a fine 
of the premiſes unto Bottomley in fee, which ſine was in Hilary 
term 1787 levied accordingly z part of the expence of levying it 


was diſcharged by the four guineas, ſo left in the hands of the 


attorney by the pauper, and the other part was paid by Bottomley. 
And the Court of Seſſions, being of opinion that the ſum of 
four guineas was to be conſidered as part of the conſideration (a) 
under the act of parliament, and that C. Bottomley by ſuch 
purchaſe gained a ſettlement in Rifbworth, diſcharged the 
order, 

Law and S. Heywood, in ſupport of the order of ſeſſions, were 
ſtopped by the Court. | | 

Chambre, contra, contended that the ſeſſions properly rejected 
the parol evidence, which was offered to contradict the con- 
fideration mentioned in the deed. He ſaid it was a general 
rule that, if a contract be reduced into writing, @ fortiori if a 
deed, no parol evidence could be admitted to contradict it. And 
in Clarkfon v. Hanway (6) it was held that the grantee could not 
give parol evidence to prove blood and kindred to have been 
the conſideration of the conveyance, the conſideration for which 
was exprefled in the deed to be an annuity to be paid to the 
grantor z though the deed in that cafe was ſet aſide on the 
ground of fraud. But | 

Lord Kenyon, Ch J ſaid—lIt was clear that the party might 
prove other conſiderations than thoſe expreſſed in the deed. It 
is permitted in all caſes of covenants to ſtand ſeiſed to uſes. And 


in Hilmer v. Gott (e), where the conſiderations mentioned in 


the deed were 10,000 J. and natural love and affeftion, the Lords 
Commiſſioners of the Great Seal directed an iſſue to try whether 
natural love and affection formed any part of the conſideration, 
the eſtates being worth near 30,000 /. On an appeal to the Houſe 
of Lords this was confirmed; and the jury on the trial of the 


(a) Vid. &. Paul's Waldin and Kempton, Fol. 238. 
(6) 2 Pr. Wis, 203+ (00 7 Bro P. c.. 
iſue 
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iſſue finding that natural love and. affeion ronſlituted ns part of 


w— the conſideration, the deed was aſterwards ſet aſide by the Lorg - 
Tn „ Chancellor. 


aga 
The Inha- 
hitants of 
Scaustox 
DEN, 


bur ſla 
Nu. 2 


It appearing 
that _ - 
in a 


A$SHHURST, J. of the ſame opinion. 
BcoLLER, J. and GRosx, J. abſent. 


Order of ſeſſions affirmes. 


34 


PErRIE againſt BENTIEL p. 


TH1s action on the bribery act (a), for penalties to the amount 


of 60,000 l., was commenced in 1781 : but the bill, which 


action Had was 


been taken 


filed in the office at the time, was now either loſt, or had 


off the file, been taken off the file. 


the Court 
permitted it 


And Zr/kine obtained a rule, on a 
former day, to ſhew cauſe why it ſhould not be ſupplied from an 


to be ſup- atteſted copy taken by the plaintiff when it was filed; on the 


plicd from a 
copy taken 


authority of the caſe of Petrie v. Macpherſon, Bart, (5), where 


2383 the ſame defect was ſupplied on a ſimilar ground. 


Bower now ſhewed cauſe againſt the rule; urging the danger 


of permitting a plaintiff in a penal action to file a bill, at this 


diſtance of time, from a copy which he himſelf had taken; 


and which was not atteſted even by the attorney who prepared 
the orginal one. 


Lord 'Ktxyon, Ch. J. faid—It was highly expedient that this 


application ſhould be granted, otherwiſe the molt dangerous 
- conſequences might enſue. 


BuLLER, J.—Great inquiry was made, in the caſe of Petri | 
v. Macpherſon, reſpecting the loſs of theſe bills (c), the reſult 
of which was that there was reaſon to ſuſpec that they had been 
ſurreptitiouſly taken off the file. 


Per Curiam, 


Rule abſolute (d). 


(6) Hil. 28G. 3. B. R. 
5 The bill in this caſe was filed of the ſame term as that in Petric v. Macy er ſoa 
Lid. Fans v. Thomas, 2 Stra. 883. 


(a) 2 Ces. 2. c. 24. 
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; Tueſda 
Txs0N and another again} Gurney. | M2. * 


1 * was an action on a policy of inſurance on goods 1f goods be 

from London to Amſterdam, and from thence to St. Zu- — — 
atia in any neutral ſhip. At the trial before Lord Kenyon at in a neutral 
Guildhall a verdict was taken for the plaintiffs, ſubject to the ne boi 8 


opinion of the Court on the following caſe.—The defend- _ r 


ant when he ſubſcribed the policy knew the plaintiffs, and ters, that 


where they reſpectively reſided. The plaintiffs. are natives of 1 


Americu; are now ſubjects of the American States; and at wen be 


. . ailed, The 
the time of effecting the policy were merchants and partners; — 16 Gee, 


but during the American. war preſerved their allegiance to the Ie tub. 
King of Great Britain, and were ſubject to all the diſabilities jccted to 


, . forfeiture 
impoſed on ſuch perſons by the American States. At the time ,y ;,.,ce 


of effecting the policy the plaintiff Ty/on was on his paſſage — — 
from Amſterdam to St. Euſtatia, where he afterwards, and at the with — 


time of the capture of the ſhip and goods in queſtion, reſided, and — bs 


was eſtabliſhed in buſineſs as a merchant, and, where he con- any port of 


2 : . th lo. 
tinued to reſide until the capture of Sr. Eu/tatia z and in conſe- — 


quence of ſuch capture, and of the general confuſion which not extend 
to tlie pio- 


prevailed in this and the other * Ludia iſlands, he ſhortly af- perty of 


. . . . Ar evi” 
terwards removed with all his property to the Dani iſland a bag 
of St, Thomas in the Weſt Indies, where he continued to carry on 2 

2 * nip not 
buſineſs in the ſame manner as in St. Euſtatia till the end of the craving to 


late war; when he removed to Philadelphia in America, aa. _ 


where he now reſides. The other plaintiff, Pleaſant;, at the that an in- 


. e . fſurance ot 
time of effeQting the policy, reſided and now reſides at Phi- the property 
ladelphia or elſewhere in America; but during the late war he was of A 
. . : : in a Dutch 
proſecuted, and baniſhed from Philadelphia, by the American ſhip from 


States, for his trict adherence to the cauſe of Great Britain; A 
and before the time of eilecting the policy, (the ſituation of 11 is not 


. l , R ' rohibited 
affairs having taken a turn in favour of the American States and 96 has. ah 


rendered his banithment any longer unneceſſary,) he was per- od ws he, 
mitted to return to Phi/ade/phia. The goods infured were the ured, be 


1 "RP Sp x taken 2nd 
property of the plaintiffs, and were ſhipped at London on board nee! 


the New Content for Amflerdam, where on the ſhip's arrival they a5 prize, it 
. h - is not neceſ- 
were unloaded and re- ſhipped on board the Carolina Aletta, fary for the 


bound to $?. Fu/atia, conſigned to the plaintiffs. That ſhip at ent 
WE. K S : * 5 malte any 
the time of failing was a neutral thip, but during her voyage claim or ap- 
perl, before 


they call on the under - writers. 


15 hoſtilities 
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1789. hoſtilities commenced between Great Britain and Holland, and 
— ſhe was captured by an Engliſh ſhip of war, and carried into 87. 


1 r= _— Ta. 4 ; 
EIT: I 
: . — 


* 


r 


Ritts. The ſhip and cargo were condemned on the 24th of 
February 178 1 by the Vice Admiralty Court of St. Kitts, 1; 
lawful prize. No claim was made by tlie plaintiffs in the Vice 
Admiralty Court for the goods inſured, though claims were 
made in that Court by Britifh ſubjects, reſident in $7. Kitts, 
for different parts of the cargo; and on the 18th day of April 
1781 on a further hearing the goods ſo claimed were adjudged 
not liable to confiſcation, and were delivered to the claimants, 
When the defendant was applied to by the plaintiff's agent, on 
account of the loſs, the defendant defired that he would wait 
the event of a cauſe then depending. The caſe then ſtated z 
proclamation by the King in council in December 1780, autho- 
riſing the Lords of the Admiralty to grant letters of marque 
and repriſal to ſeize all ſhips and goods belonging to the States 
General of the United Provinces, or their ſubjeQts, or to any 
others, inhabiting within any of the countries, territories, 
and dominions of the States General, and to condemn the 
ſame. 

Park for the plaintiffs. At the trial three points were made 
on the part of the defendant. 1ſt, That though the ſhip were 
neutral when ſhe ſailed, yet ſhe ceaſed to be ſuch after her de- 
parture, and during the voyage: to which the caſe of Eden v. 
Parkinſon, Dougl. 705. gives a deciſive anſwer. 2dly, That no 
claim was made by the plaintiffs, or their agents, at St. Kitts, 
and that they did not appeal againſt the ſentence of condemna- 
tion, If it were neceſſary, the caſe affords an anſwer in point 
of fact; for it is ſtated that one of the plaintiffs reſided at 
Philadelphia during the whole of the American war, and con- 
ſequently could not know ,any thing of the capture; and that 
the other was at St. Euſtatia at the time of the capture of the 
ſhip, which happened when that iſland was ſurrendered to the 
Engliſh forces, and when all intercourſe between that and the 
neighbouring iſlands was cut off. But in order to charge the un- 
derwriters it is not neceflary that any appeal or even claim 
ſhould be made, if any condemnation has taken place. There 
are many caſes where a party, againſt whom a verdict is re- 
covered, has a remedy over againſt a third perſon: but it never 
was contended that, in order to entitle himſelf to that remedy, it 
was neceſſary for him to endeavour to get rid of that verdict 
either by a motion for a new trial, or by a writ of error. In 

11 Herens 
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Perens v. Rucker (a) Lord Manyfield ruled at Ni Prius (and 1789. 


that deciſion was acquieſced in) that where a ſhip was wrong ——— 


fully condemned, and an appeal actually brought, yet, on ac- 
count of the hazard and conſequent expence, the inſured might 
compromiſe, and charge the under-writers. Still leſs reaſon then 
is there for commencing an appeal, where the ſentence of con- 
demnation is clearly right. And it appears from the determina- 
tion of an appeal at the Cockpit in 1785 againſt a ſentence of 
condemnation of goods on board the De Harmonie, preciſely in the 
ſame circumſtances with the cargo in this caſe, that the con- 
demnation of this cargo at Sf Kits was perfectly warranted, 
2dly, That this was an illegal inſurance, becauſe the plaintiffs 
were Americans, and one of them was reſident at Philadelphia at 
that time. But the ſtatute 16 Geo. 3. c. 5., which was paſſed to 
prohibit all trade between this country and the American colo- 
nies, does not extend to this caſe. For this was an inſurance of 
goods from Amſterdam to St. Eujtatia in a Dutch ſhip 3 and it is 
not even ſtated in the caſe that theſe goods were intended to be 
ſent from St. Euſlatia to any of the American colonies. 

Baldwin, for the defendant, abandoned the two firſt points, 
but contended that this was an illegal inſurance, That this 
was an inſurance on a trade prohibited by the 16 Geo. 3. 
c. 5. J t. appears in the caſe which ſtates that the plaintiffs 
are natives of America, and reſide there now. That ſtatute pro- 
hibits all trade and intercourſe between this country and the 
Colonies ; and enacts that all ſhips, belonging to the inhabitants 
of the Colonies, together with their cargoes, and all other ſhips, 
with their cargoes, (without regard to the owners ofſuch ſhips, ) 
trading in any port of the Colonies, or going to trade there, c. 
ſhall be forfeited, Now this caſe falls within the latter deſerip- 
tion; for the goods inſured were the property of Americans, though 
on board a Dutch ſhip. 

Lord KENTON, C. J.—The words of the act of parliament are 
« that all ſhips of or belonging to the inhabitants of the ſaid Colonies, 
* together with their cargoes, apparel, and furniture, and all other 
« ſhips whatſoever, together awith their cargoes, which ſhall be 
« found trading in any port or place of the ſaid Culonies, or going 
* to trade, or coming from trading, in any ſuch port or place, 
« ſhall become forfeited to his majeſty, as if the ſame were the 
« ſhips of open enemies.“ Now the cargo in queſtion was nei- 
ther on board an American ſhip, or any other ſhip trading to 


(a) 2 B. Rep. 313. 
any 
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A perſon 


entitled to 
tsll tin and 


farm dues 


(which are 
certain por- 
tions of the 
tin raiſed by 
the adven- 
turers in the 
tin mines)is 
liable to be 
rated to the 
poor in re- 
ſpect there. 
of. 
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any port in the Colonies ; and therefore is not within this act 
of parliament. The Legiſlature did not think proper to declare 
that the property of Americans ſhould be forfeited, unleſs it were 
found on board an American veſſel, or on board ſome other veſſel 
trading to one of their ports. And the property of American; 
found in any other part of the world is not forfeited by this aQ, 
There is no pretence for the conſtruction put on this ſtatute by 
the defendant's counſel.— The two firſt points were very pro. 
perly abandoned. 


'The three other Judges concurring, 
| Poſtea to the plaintiffs, 


— —— — 


The Kine against The Inhabitants of ST. Acxxs. 


PAULL and J. Eunor, being occupiers of rateable pro- 
perty ia the pariſh of S/. Agnes, appealed to the laſt Bod. 
min ſeſſions againſt a poor-rate, becauſe J. P. Andrews, truſtee 
of J. Enys, a minor, was omitted to be rated ſor the fee farms if 
tin ariſing out of his premiſes in St. Agnes ; and alſo becauſe 
N. Donnithorne, was omitted to be rated for toll tin raited in the 
manor of Tywarnhaile and Tywarnhaile Das in St. Agnes ; and 
to which they are entitled; when the rate was quaſhed, ſubject 
to the opinion of this Court on the following caſe. 

J. P. Andrews as truſtee of J. Enys is entitled to a certain 
diſh or meaſure ariſing out of certain lands and tin bounds in 8“. 
Agnes, called toll and farm tin; which toll is one 15th part of all 
the tin gotten in the lands of J. Enys within the pariſh of &.. 
Agnes; and which ſaid farm tin or due is ene 12th part, aſter 
the ſaid 15th part is deducted, for toll of all ſuch tin ſo gotten 
wvithin the tin bounds in the pariſh ; and which ſaid dues or du- 
tics are due and payable by the laws and cuſtoms of the Stan- 
naries of Cornwall, free and clear of all riſæ and deduction what, 
foever : but they are uncertain, and vary every year; yet for 
many years laſt paſt have produced a conſiderable ſum annually, 
And N. Donnithorne is entitled to a certain diſh or meaſure called 
toll tin or dues, ariſing out of certain lands in Sr. Agnes, and 


due and payable in the manner before ſtated z and which toll 


varies, and is uncertain z but alſo produces a conſiderable ſum 
aunually, 


On 
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On a former day Morris moved that this cafe might be ſent 1789. 
down to the Seſſions in order that Mr. .4ndrews and Mr. Donni- 
Horne ſhould be made parties to it. For though it was held in * 2 
R. v. Maddern (a) that the juſtices might qua(h a rate on an ob. The nber 
jection to it ſimilar to the preſent, without giving notice of ap- st. AGNES, 
al to the party whoſe name is omitted, yet in this inſtance the 
patties below had colluded together, and had conſented that the 
eate ſhould be quaſhed, ſubject to the opinion of this Court 
whether Andrews and Donnithorne ought to be rated on the ſtate- 
ment of a caſe, on which they had not been heard, But 
The Court refuſed to grant the rule, becauſe thoſe :wo perſons 
. would not be concluded by this determination, as they might 
themſelves appeal againſt any rate in which they ſhould be here- 
after taxed for this property. 
On this day Dampier, in ſupport of the order of Seſſions, cited 
Rowls v. Gells (6), as deciding this queſtion ; which 
Gibbs, contra, admitted. 
Morrit again renewed his application; ſaying that, if he could 
be made a party here, he ſhould endeavour to ſhake the authority 
of that caſe, 
Lord KENVTON, C. J. faid—He approved of the caſes of Row!s 
v. Gells, and R. v. Maddern; though theſe two perſons would not 
be precluded from objecting to their being charged in any future 
rate on any ground they might think proper. But they were 
not parties to this caſe, and could not make any objection to the 
order of Seſſious. 


Per Curiam — Order of Seſſions, quaſhing the rate, confirmed. 
(2) Ante, 1 vol. 625. (4) Cowp. 451. 


—— — Dſ—— 


| x 
Miner and another againſt Gizson and another, 2 


T His was an action on a bill of exchange; and the firſt 1 bill of 


excume be 
count in the declaration flated that Liveſey and Co. on — in fa 
the 18th February 1788 made a bill of exchange, directed to — 


= »r date 0 and that Cife 
the defendants, requiring them three months after d ay 


721“. 55. to Jahn White, or order ; Liveſcy and Co. well knaw- be known 
ing that no ſuch perſon as J. White exiſted ; on which bill an „ n 


die acceptor 
indorſement was made, purporting to be the indorſement of as tue draw- 

cr, ai d the 
name of ſuch pate be indorſed on the bill, m innocent indorſe- for a valuable conſideration may re- 
over on it againſt the ACCCptor, As en à bil payable is er. 


Vor. III. 11 F. White 
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J. White named in the bill, requiring the contents to be paid to 
Liveſey and Co. or order; that . Liveſey and Co. (by one 44. 


falom Goodrich, by procuration of Liveſey and Co.) indorſed to 


the plaintiffs; and that the defendants accepted it, knowing that 
no ſuch perſon as J. White exifled, and that the name of 7, 
White ſo indorſed was not the hand-writing of any perſon by 
that name. 

The 2d count, after 8 the drawing of the bill, as above, 
proceeded thus; Liveſey and Co. knowing that 7. White was 
not a perſon dealing with, or known to, Liveſey and Co. and 
Hing the name of J. I bite in the bill as a nominal perſon only, and 
intending not to deliver the ſame to him, or to procure the ſame to be 
actually indorſed by him upon which bill a certain indorſement 
was made, requiring the payment to be made to Liveſey and Co.; 
and that Liveſey and Co. indorſed to the plaintiffs, without having 
delivered the bill to J. White, and without any actuul indorſement or 
efſignment of the bill by White. 

The 3d count ſtated that the bill was made payable to them- 


ſelves, Liveſey and Co. by the name and deſcription of J. White. 


The 4th treated it as a common bill payable 10 J. White or 
order, and that F. White indorſed it to the plaintiffs. 
The 5th as payable 2 bearer; and that the plaintiffs were the 


The 6th payable to F. White or order; with an averment that, 
when the bill was made, there was no ſuch perſon as J. White, 
the ſuppoſed payee, but that the name was merely fititious ; by 
reaſon whereof the ſum mentioned in the bill became and awas pay- 
able to the bearer thereof, according to the effect and meaning of 
the bill; —averring alſo that the plaintiffs were the bearers and 
proprietors thereof. 

The 7th count ſtated that there was a partnerſhip, or houſe, of 
certain perſons uſing trade as well in the name and firm of Lives) 
and Co. as in the name and firm of J. White ; that the laſt-mention- 
ed perſons made a certain other bill, (the hand of one of them on 
their joint account, and in their copartnerſhip name and firm of 
Liveſey and Co. being thereto ſubſcribed) and directed it to the 
defendants, requiring them three months after date to pay to the 
ſaid laſt-mentioned copartners, by the name of F. White or order, 
7211. g5.; and that the ſaid laſt-mentioned copartners after- 
wards by a certain indorſement in writing appointed the contents 


to be paid to the plaintiffs, and delivered the bill ſo indorſed to 
them, 
: There 
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There were alſo other counts for money had and received by 
the defendants to the uſe of the plaintiffs for money paid, laid 
out, and expended by the plaintiffs to the uſe of the defendants 
and for money lent and advanced by the plaintiffs to the defend- 
ants. The defendants pleaded the general iſſue. 

A ſpecial verdict was found (a), ſtating (in ſubſtance) that 
Liveſey and Co, made a certain inſtrument in writing, directed 
to the defendants, requiring them, three months after date, to 
pay to John White or order 721. 5 5.; that Liveſey and Co. at 
the time of making it well knew that no ſuch perſon as F. 
White, in the bill mentioned, exiſted ; that a certain indorſe- 


ment in writing was afterwards made by Liveſey and Co. pur- 


porting to be the indorſement of J. White, and requiring the 
contents of the bill to be paid to Liveſey and Co., or their order; 
that Liveſey and Co. afterwards indorſed (by A. Goodrich by pro- 
curation of Liveſey and Co.) to the plaintiffs for a full and valu- 
able conſideration, when the plaintiffs became and ſtill are the 
holders of the bill; that the defendants afterwards accepted, 
well knowing that no ſuch perſon as 7. White, in the bill 
named, exiſted, and that the name of J. White ſo indorſed 
thereon was not the hand-writing of any perſon of that name. 
That the defendants at the time of the making, and accepting, 
che bill had not, nor had they at any time ſince, any money, 
goods, or effects, whatſoever of or belonging to Liveſey and Co. 
or of the plaintiffs, in their hands. And that the defendants 
have not paid the bill (although often requeſted). But whether 
upon the whole matter the defendants are liable, c. the jurors 
are ignorant, and pray the advice of the Court, &c. 

This verdit was ſet down in this day's paper for argument : 
but 

The Court, being of opinion that this caſe was decided by 
that of Vere v. Lewis, ante 182, gave judgment for the plaintiffs, 
without hearing any argument; adding that they underſtood that 
the reaſon, why it was agreed to be turned into the ſhape of a 
ſpecial verdict, was that it might be carried up to the dernier 
reſort, 

Judgment for plaintiffs (3). 
(a) This queſtion firſt came before the Court on a motion for a new trial: but, as 


it was of ſo much importance, bills to the value of near a million a year having paſſed 
through theſe ho ſet «ny, the Court recommended it to the parties to conſent to have a 


ſpecial verdict, in order that the record might be carried to the Houſe of Lords; and 


the m__ for hoth parties, without going to another trial, agreed upon Rating this 
verdict. 

(6) This judgment was afterwards affirmed in the Houſe of Lords. Id. 1 H. A. 
Re. C. 5. 569. 
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1789. | 
— Doe on the Demiſe of HeLEN ComprrBach and others 
Nov. 24th. againſt Sir R. Perry. 
If an eſtate 


8 ON the trial of this ejectment ſor ſome premiſes in Cheftey, a 


B. the wife verdict was taken for the plaintiff, ſubject to the opinion of 
— _ this Court on the following caſe : 

0» James Comberbach, being ſeiſed in fee, by will, dated the 
preſerve, 21ſt of May 1736, (after bequeathing a leaſchold eſtate to R. 
ws —_— Perryn, during his term and intereſt therein, and all his per- 
childrenof ſonal eſlate in the manner therein mentioned,) deviſed the pre- 
— 4 miſes in queſtion to his niece Dor. Comberbach, wife of his 


2 nephew James Comberbach, for life, for her ſeparate uſe, with 


ed among A power of leaſing for any term not exceeding ſeven years in 
.———— poſſeſſion, reſerving the moſt improved rent; remainder to truf. 
E preſerve contingent remainders, remainder to / and 
ſach only every the children of Dor. Comberbach, begotten or to be be- 
3 gotten on her body by his nephew James Comberbach, and their 
heirs for Hairs for ever, to be equally divided between and among ſuch 
ever; and b , 5 

fault e, children (if more than one) ſhare and ſhare alike ; but if only 
— 4 — . one child, then to ſuch only child and his or her heirs for ever; 
over; and at and for default of ſuch iſſue to James Comberbach for life, with 
he ear power of leaſing as before; remainder to truſtees to preſerve 
— and B. contingent remainders, and from and after the deccaſe of the ſur- 

ve no 


child, the wivor of James Comberbach and Dor. his wife, without iſſue as 
eſtate li- 


mited to Aforeſaid, to and among all and every the children of his nephew 
— = Roger Comberbach, and of B. Perryn, reſpeCtively begotten or to be 


"eontingent begotten by them on the body or bodies of their reſpective wives, 


— and to his niere Filiz. Adams, and to the heirs of ſuch children of 
heh os E. Adams reſpectively, in manner following , namely, one third part 


a child will or ſhare thereof (the ſame to be divided into three equal ſhares 
vel in that or parts) to the child or children of his nephew R. Comberbach, who 


child, ſub- . | 
je to open uld be Irving at his [the deviſor's] deceaſe, and if more than one 
rp ant to be divided among them <qually ſhare and ſhare alike, and - 


may be born the heirs of ſuch child and children reſpeCtively z one other third part 
afterwards ; : 

and the re- thereof to the child and children of his nephew B. Perryn, and 
mainders 


— who ſhould be living at the time of his ſ the deviſor i] deceaſe, and 


e to be divided among them (if more than one) ſhare and ſhare 
bang alike, and to the reſpective heirs of ſuch child and children of the 
Tuck a = ſaid B. Perryn; and the other remaining third part to his niece 
1 Elin. Adams, and the heirs of her body lawfully to be be · 


of juchiJuc,") mean ** for default of ſuch cbildren. 


gottenz 
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gotten; remainder to his own right heirs for ever ; = 789. : 


power of leaſing to R. Comberbach and B. Perryn during the 
minority of their children, and to Zliz. Adams reſpectively, as 


485 


Dor 


they ſhould be in actual poſſeſſion, as was before given to Pazzrn, 


Dorathy Comberbach ; remainder to his own right heirs for euer. 
The will alſo contained a deviſe of other premiſes ſpecifically, 
and of all other the real eſtate of the deviſor to his nephew 
7. Adams for life, remainder to truſtees to preſerve contingent 
remainders, remainder to all and every the children of James 
Adams, equally to be divided between them (if more than one) 


ſſlare and ſhare alike, and to their heirs reſpectiuelys but if only one, 


then to ſuch only child, and his or her heirs; and for default of 
ſuch iſſue to and among all and every the children of his nephews 
R. Comberbach and B. Perryn, by their reſpective wives, and to 
his niece Eliz. Adams, and to the heirs of R. Comberbach's and 
B. Perryn's children, and his niece Elia. Adams reſpectively, in 
manner following : One third part to the child and children of R, 
Cemberbach, who ſhould be living at the time of his [the deviſor's] 


| deceaſe, and to the heirs of ſuch child and children reſpectively; 


one other third part to the child and children of B. Perryn who 
{hould be living at the time of his [the deviſor's] deceaſe, and to 
the reſpective heirs of ſuch child and children of B. Perryn, 
and the remaining other third part to E/:zabeth Adams, and TRR 
HEIRS OF HER BODY lawfully to be begotten ; remainder to the 
drvifor's right heirs for ever ; with ſimilar powers of leaſing to 
James Adams, when in poſſeſſion, and to R. Comberbach and 


B. Perryn during the minority of their children reſpectively, and 


to Elizabeth Adams, when they ſhould reſpectively come into 
poſſeſſion 3 and a deviſe of the reſidue and remainder of his 
eſtate real and perſonal to R. Comberbach, B. Perryn, and Eliza 
beth Adams, ſhare and ſhare alike. - | 

The deviſor died in September 1737, leaving Roger Comber= 
bach his nephew, and heir at law; who was alſo the heir at 
law of 7. Comberbach and of the children of James and Do- 
rothy Comberbach ; and under him the leffors of the plaintiff 
chim. James Comberbach and Dorothy his wife were married in 
the life-time of the deviſor, but had not any iſſue at the time of 
his death; though in December 1739 they had a daughter, 
who died in June 1740; and in November 1741 another daugh- 
ter, who died in October 1761, without iſſue; and a ſon in 
January 1742, who died in June 1761, without iſſue. Fames 
Cemberbach died in 1784, and Dorothy in May 1786. Elizabeth 


113 Adam 
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1789. Adams died ſoon after the deviſor without having been married, 
and without doing any act to deſtroy the eſtate-tail limited to her 


Dor 


an 
724 - | 


by the will. The defendant claimed as one of the children cf 
B. Perryn. 

This ejectment was defended only for an undivided third part 
of the eftates deviſed by James Comberbach to Dorathy Comer. 
bach, with the remainders over in the will. And the queſtion 
reſerved for the opinion of the Court was whether the plaintiff 
was entitled to recover that third part. 

Leyegſler, for the plaintiff, contended that the children of 
Dorothy Comberbach took a fee under the will in queſtion. The 
eſtate is deviſed to Dorothy for life, and then to her children and 
their heirs ſor ever: and though «© heirs” may be reſtrained by 
ſubſequent words to mean © heirs of the body,” where ſuch is 
the manifeſt intention of the deviſor, yet in this caſe there ate 
no ſuch words, neither can ſuch an intention be collected from 
any part of the will, The words which immediately follow, 
« and for default of ſuch iſe,” cannot be conſidered to operate 
in reſtraint of the word © heirs ;” for ſuch iſſue” are referable 
to * children,” not to “ heirs.” There are two deſcriptions of 
perſons before mentioned; namely, the children of Dorothy, and 
the 4-irs of thoſe children: now the word * iflue” is more appli- 
cable to « children” than to “ heirs ;” for children are iſſue, but 
heirs are not neceſſarily ſo, In Goodright dem. Docking v. Dunbam a) 
the words of the deviſe were nearly ſimilar to the preſent: in 
that caſe they were © in caſe he dies without iſſue,” here “ for 
« default of ſuch iſſue.“ There the Court ſaid that the words 
« and in caſe he dies without iſſue, being tacked to the preceding 
clauſe, muſt mean the ſame thing as © and in caſe he dies with- 
ic out children :” and in another part of the judgment the Court 
ſaid © the word heirs in the limitation over to the daughters 


4 certainly does not mean þeirs of the body : and we cannot give 


te the ſame words two different ſenſes in different parts of the 
« {ame will.” There is alſo this farther difference between that 
and the preſent caſe, that here the word fuch is prefixed to 
i ue, which refers to what precedes, namely, the children of 
Dorothy. Then as there are no ſubſequent words to. reſtrain 
the operation of « heirs,” that word muſt be taken in its ſtrict 
legal ſenſe; eſpecially too as it appears from the teſt of the 


will that the deviſor knew the effegt of legal terms, and uſed 


technical werds to create a fee in one part, and an eſtate-tail 1 in 


() Peugl. 251. 


another: 
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mother: for when he meant to give a fee, he deviſed to the 


when he intended only to give an eſtate- tail, he deviſed to Eli- 


487 
1789. 
children of B. Perryn and R. Comberbach, and their heirs, and 


or 
aaf 


zabeth Adams and the heirs of her body; both in the ſame ſen- Paanre.' 


tence. 
Then ſuppoſing it to be a fee in the children of Dorethy Com- 


berbach, it was a contingent remainder in fee, and conſequently 
the ſubſequent remainders were alſo contingent. Ledington v. 
Kime, 1 Salk. 224. Then they could not take effect by way of 
executory deviſes ; becauſe no eſtate can take effect as ſuch that 
can take effect as a remainder. 2 Saund. 388. Salk. 224. 
' 1 Ld. Raym. 208. and Dorg/l. 729; and theſe certainly might 
have taken place as contingent remainders, becauſe there was a 
preceding freehold to ſupport them. This limitation then was 
on a contingency with a double aſpect: and the deviſor meant 
that the eſtate ſhould go to the children of Dorothy, if any, but 
if ſhe had none, then to James Comberbach, and afterwards to 
the children of R. Comberbach and B. Perryn, and to Elizabeth 
Adams, If ſo, the remainder to Derethys children became 
veſted on the birth of a child, and the ſubſequent remainders 
were defeated. 

Hill, Serjeant, for the defendant, contended, 1ſt, That 
Dorathy's children only took an ęffate- tai! under the will; or, 
2dly, If they took a fee, the limitation over to the children of 


B. Perryn took effect on failure of iſſue of Dorothy at the death of 


the ſurvivor of Dorothy and James Comberbach. As to the firſt, it 
ſeems to have been the clear intention of the deviſor that Doro 
thy's children ſhould only take an eſtate-tail. And in this, as in 
all caſes of wills, the two queſtions are, what was the de- 
viſor's intention, and whether he has uſed ſufficient words to 
effetuate that intent. Here the deviſor manifeſtly intended 
that the word “ heirs,” as applied to the children of Dorothy, 
ſhould be taken in its limited ſenſe, as © heirs of the body.” 
For in the limitation to the children of R. Comberbach and 
B. Perryn, and their heirs, © heirs” muſt neceſſarily be reſtrained 
to mean * heirs of the body.” This then being the expoſition 
which the deviſor himſelf has made, the ſame word ought to re- 
ceive the ſame conſtruCtion in different parts of the ſame will. 
The limitation to the children of R. Comberbach and B. Perryn 
is to them and their heirs, and to Elizabeth Adams and to the heirs 
of ſuch children of Elizabeth Adams reſpectively, that is, ag 


te one third part to the children of R Comberbech and to 
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the heirs of ſuch child and children; as to another third part, 

to the children of B. Perryn, and to the heirs of ſuch children 

and as to the remaining third part to Elizabeth Adams and the 

beirs of her body; with a remainder to his own right heit. 

Now the remainder to his own right heirs relates to the three 
preceding deviſes ; for the deviſor gave the ſame power of leaſing 
to R. Comberbach and B. Perryn during the minority of their 
children, and to Zlizabeth Adams, which he had before given 
to Dorothy ; and if he had intended to have given them each a 
fee in thirds, ſuch a power would have been unneceſſary. 
Then, after giving the power of leaſing, he again added « ye. 
« mainder to my own right heirs.” But if he had meant to uſe 
the word © heirs” in its ſtrict legal ſenſe, there would have been 
no remainder for his own right heirs, as to two of the three 
parts before deviſed. Again, as theſe deviſees were his nephews 
and nieces and their heirs, he could have no heirs but ſuch as 
would have been alſo heirs to them, which ſhews that he in- 
tended to confine the word „ heirs” to © heirs of the body; 
otherwiſe the laſt limitation to his own right heirs was nugatory, 
Nottingham v. Jennings, Salk. 233. Beſides, in this deviſe the 
deviſor has uſed © heirs” and # heirs of the body” as ſynoni- 
mous. The ſerjeant then relied on the caſe of Ives v. Legge (a), 
where the words of the limitation were nearly ſimilar to thoſe 
uled 


(a) Iver v. Legge, in Clan. 1743, MS. Mr. Pickering, taken by Mr. Wilrabom. 


The te ſtator Robert Legge, by his will in 1715, deviſed to his wife EV and her 
heirs, all his frechold, leaſehold, and perſenal eſtate, charg: oble with legacies to his 
children, and (inter alia) with 2067. to be laid out on a houſe, which he gave to his 
daughter Marthana Legge, to hold to her own uſe, during the term of ber ratur al life, 
and after her geceaſe then the ſame to go and be evjoy:-d by the e of her body 
begotten, and their beirs, and in default thererf to his ſon Milliam Legge his heirs and 
aſſigns; and ſoon after died. William Legge died in the litc-tune of Murtluna, but 
deviſed his intereſt to the plaintiff 3 and then Maribana died without children. The 
queſtion was whether this deviſe to J#7//;ar was good, which depended upon what 
eſtate he took under his father's will; whether a ve//c4 remainder, or a remainder 
depending upon the contingency, or poſſibility of Marihana's dying without children; 
in which laſt caſe it was inſiſted by the defendant not to be deviſable (*. 

Lord Cl anceilor. Thisis a weſfted remainder in William L'gge. Martbana took no 
more than an eftate for life ; for when an eſtate for life is expreſsly given, no greater 
eſtate ſhali ariſe by implication; ſubſequent words of contingency enlarging the 
eſtate only where no expreſs eſtate for life is deviſed. Then as to the children ; the 
queſtion is whether this be a limitation to them in fee, or in tail? Had there been no 
remainder limited over, they W uld have taken a contingent remainder in fee: but 
there being a limitation to their uncle, it is impoſſible they ſhould die without 
heirs, during bis or any of bis children's life, The doubt ariſes from the equi - 
vocal words, in default there; whether they relate to Marthana's dying without 
children, or to th» children's dying without heirs. If to the firſt, the caſe 

(*) That queſtion ſeems now finally ſettled. Vid. ante 88. Ar 
i i 
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uſed in the preſent caſe : there they were to M. Legge for life, 
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then to her children and their heirs, and in default thereof, &c.3.kꝛy 


here they are © to Dorothy for life, remainder to her children and 
« their heirs, and in default of ſuch iſſue ;” and in that caſe it was 
holden that the children of M. Legge only took an eſtate- tail. 
But this is a ſtronger caſe than that in favour of an eſtate- tail; 


becauſe here at the concluſion is added © remainder to my own 


« right heirs,” which was wanting there. No argument can be 
drawn from the introduction of the word «ſuch ;“ for the 
deviſor ſeems to have uſed it, without any meaning, in this as 
well as in another part of the will, where he deviſed to the heirs 
of ſuch children of Eliaabethᷣ Adams no children of Elizabeth 
Adams having been before mentioned by him. | 
2dly, But admitting that the children of Dorothy were to take 
2 fee, yet the deviſe over was to take effect on failure of iſſue of 
Dorothy at the death of the ſurvivor of Dorothy and her huſband» 
For if it were to be defeated by the birth of a child of Dorothy, 
the will would be defeated in almoſt all its parts. The child- 
ren of Dorothy appear to have been the chief objects of the de- 
viſor's bounty, and he deviſed to them all equally, without any 
regard to primogeniture : now if the limitation to the children 
became veſted in the life-time of their parents, and either of 
thoſe children died young and without iſſue, his ſhare would go 
to the heir at law, namely, the eldeſt ſon, and deſtroy the equa- 
lity intended to be eſtabliſhed by the deviſor among Doro- 
thy's children. And wherever the deviſor's intention is clear, the 


will then amount to that of Ledingron v. Kime, 3 Lev. 431. 1 Salk, 224. and Ld 
Raym. 203. and make this a fee with a double aſpect, or, as it is called in that caſe, 
two concurrent contingencies, of which cither is to ſtart according as it happens, 
being remainders cetemporary, and not expectant one after another. But then both 
will be contingent, as well that to the children of Marthana, as that to Villiam; 
which is a conſtruction never made without an abſolute neceſſity; as there was in 
Leddington v. Kime, where the words were, © To E. Arwin for life, and in caſe he 
* have any iſſue male, then to ſuch iſſue male and his heirs for ever, and it he die 
« without ifſuc male, then over, and which was a very ſingular caſe. Bur here is 
no ſuch neceſſity ; the words in default thererf taking in both the contingencies, as 
well that of Martluna's dying without children, as of her children dying without 
heirs z which brings it to no more than the common ordinary limitations in ſettle- 
ments, which take in all the contingencies that can happen. And as the Court 
never conſtrues a limitation into an executory deviſe, where it may take effect as a 


remainder, becauſe the formgr puts the inheritance in abeyance; ſo neither does it 


conſtrue a remainder to be contingent, here it can be taken for veſted ; becauſe the 
latter tends to ſupport the eſtate, and the former to deſtroy it, by putting it in the 
power of the particular tenant to defeat the remainder by a fine or ſeoffment, which 
would have been the caſe here by this forced conſtruction of the defendant ; ſince, by 
taking this for a contingent remainder in J/liam, it would have been in AMarthana's 
power to deſtroy the whole before the birth of à child. | 
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1789, Court will give effect to it, even againſt the very words of the will. 
— 5 Burr. 2103. There were two concurrent contingent remain. 


Dox 


ders in fee, depending on the event of the death of the ſurvivor 


— of Dorothy and James ; either of which was to ſtart, as the caſe 


ſhould happen, according to the fourth reſolution in Ladin 

v. Kime : if Dorothy had children at the death of the ſurvivor of 
her and her huſband, they were to take in fee ; if none, the limit. 
ation over was to take effect. But if the limitation to Dorethy's 
children were to take effect on their births, and they afterwards 
died before their parents, the remainder to ſuch children 
could not be ſaid to be a concurrent remainder with the remain. 
der over, becauſe it would veſt before. It has been held in ſome 
caſes that “dying without iſſue,” and © in default of iſſue,“ 
may be conſtrued to mean “ dying without iſſue at the time of 
te the parents' death :” 2 Show. 11. 3 Mod. 237. French v. 
Caddell. 6 Bro. P. C. 5. and Wellington v. Wellington, 4 Burr. 
2165. And it muſt have been ſo intended here; becauſe as the 
eſtate was to be divided among the children of Dorothy, and the 
number of children which ſhe might have being uncertain during 
her life, the quantum of eſtate, which each was to take, could 
not be aſcertained till her death, and therefore could not be ſaid 
to be veſted till that time. H v. Oſborne, 1 P. Wins. 387. If 
the limitation to Dorethy's children were to veſt on the birth of 
a child, and Dorethy had a child when the deviſor died, the re. 
mainders over could not by any poſſibility have taken effect at 
all; which was clearly contrary to the deviſor's intention. The 
remainder therefore to Dorothy's children was fuſpended during 
her life. 3 Will. 237. 244. Then as the three children of 
Dorothy died in her life-time, the limitation over to the children 
of B. Perryn (under which the defendant claims) took effect on 
the death of Dorothy, who ſurvived James her huſband, 

Leycefter, in reply, was ſtopped by the Court. 

Lord Ktxyox, Ch. J. —after ſtating the will, and obſerr- 
ing that the ſecond remainder to the right heirs of the deviſor 
had no meaning, proceeded thus; The grounds on which this 
caſe has been argued on the part of the defendant, are thoſe on 
which we proceed in giving our judgment, namely, what is the 
general intention of the deviſor, and whether he has uſed words 
ſufficient in law to carry that intent into execution. In doing 
this we are not to proceed on conjecture, but on the words of 

the will; from the whole of which we are to endeavour to ex- 


tract the fair meaning. There is no doubt but that legal formal 
words 
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words may be controlled by the context of the will : but we 


ought not to reject the legal meaning of thoſe words, unleſs —— 


we are clear that, in ſo doing, we give effect to the deviſor's in- 
tention. Two points have been made for the defendant ; 1ſt, that 
the limitation to the children of Dorothy Comberbach only created 
an e/fate-tail ; and, 2dly, but even if it gave them a fee, it was not 
yeſt in thoſe children on their reſpective births, but to remain in 
ſuſpenſe till the death of the ſurvivor of James and Dorothy Com- 
terbach, And if the defendant be right in either of theſe points 
he is entitled to our judgment. 

In the firſt place, then, do theſe words confer an eſtate-tail, 
or a fee, on Dorothy's children? The words are, „To all and 
« every the children of Dorothy, begotten or to be begotten on 
a her body by James Comberbach, and their heirs for ever: and 
« for default of ſuch iſſue, &c. then over.” Now words more 
emphatical cannot be uſed to create a fee, than “ to A. and his 
« heirs for ever.” Undoubtedly thoſe words may be controlled 
by ſubſequent ones; and were properly ſo in the caſe of ves v. 
Legge, cited by the defendant's counſel ; becauſe there the limit- 
ation was to his daughter, and the children of her body begot- 
ten, and their heirs, and afterwards to a perſon who might by 
poſſibility have been heir to thoſe children. That ſuſhciently 
explained the intention of the deviſor, becauſe there could 
not be a failure of heirs general while the remainder-man or 
any of his deſcendants were living, © But that caſe differs 
from the preſent, becauſe there the limitation over was * in 
« default zheregf,” namely, heirs ; and here © in default of ;Jue,” 
which is referable to chi/dren, And we may expound one part 
of the will by another: now this deviſor knew what words 
were proper to convey an eſtate-tail ; becauſe, in creating the 
limitation to Elizabeth Adams, he uſed a form of technical ex- 
preſſion peculiar to the creating of an eſtate-tail. And if this 
expoſition wanted any further argument in aid of it, it may be 
drawn from the clauſe giving the power of leaſing. The power 
of leaſing given by the ſtatute to tenants in tail only continues 
during the exiſtence of the eſtate- tail, and docs not bar the 
remainder-man or reverſioner. Now here the deviſor intended 
to give a power of leaſing which ſhould govern the whole 
eſtate; and therefore during the infancy of the children of 
R. Comberbach and of B. Perryn the power is given to their pa- 
rents, and to Elizabeth Adams herſelf; but no ſuch power is 
zien to the children of Dorothy, becauſe it was not neceſſary. 

This 
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1789. This ſhews that he intended to give a larger eſtate to Dorothy 
children than to the other two ſets of children: but I do not 


Dor 


ai 


rely much on that minute circumſtance. Then it was ſaid that 


Fzzzr>. the children of Dorothy were the primary objects of the de- 


viſor's bounty, and that the other deviſees ſhould not take till 
there was a failure of thoſe children: but the defendant's con- 
ſtruction does not meet that idea; for if they took only an eſtate- 
tail, and ſome of thoſe children had died without iflue, their 
ſhares would have gone over to the remainder-man, that is, 
would have gone away from the reſt of the children, as there is 
nothing in the deviſe to create croſs remainders between them. 
Therefore I think it is infinitely roo much for us, in conſtruing 
this will, to ſay that theſe words only gave an eſtate-tail to Do- 
rothy's children; if we were to ſay ſo, we muſt proceed on con- 
jecture only, againſt the expreſs words of the will. 

Then if they took a fee, is there any thing in the will to limit 
it to ſuch as were living at the time of the death of the ſur- 
vivor of Dorothy and James? And here I again refer to the 
language which the deviſor has uſed in other parts of the will. 
The deviſe to the children of Dorothy is to them and to their 
Beirs for ever ; but in other parts of the will, where he intended 
that the limitations ſhould be confined to ſuch children as were 
living at any particular tyne,whe uſed expreſs words to that effect. 


The cafe of E, v. Oſborn, which was cited by the defendant's 


eounſel, does not apply to the preſent; for that only decides 
that, where there is a limitation to A. for life, and afterwards 
to an uncertain number of perſons who might come in eſe, that 
remainder ſhall only be veſted in thoſe who are in exiſtence at 
the determination of the particular eſtate. Then it was ſaid 
by the defendant, that if the eſtate veſted in a child of Dorzthy, 
born in the deviſor's life-time, the limitations over could not 
take effect at all: but it is found by the cafe that Dorothy had 
no child either at the time of making the will, or of the de- 
viſor's death. So that there is nothing to diſtinguiſh this caſe 
from | that cited from Douglas, and that of Lodington v. Kime. 
The clear intent of the deviſor was that the children of Dorothy, 
if any, ſhould take a fee; and if ſhe had no children, then that 
the remainders over ſhould take effect: but Dorothy had 
children, by which the limitations over were defeated. Therefore 
the title is properly derived to the leſſors of the plaintiff. As 


to what the deviſor would have ſaid, had he looked to the 
event 


N TR TrirTIiETaE Year bor GEORGE III. 


event of Derethy's children dying in the life-time of their parents, 
it is unneceſſary to conſider, 

ASHHURST, J.— Wherever a fee is created by poſitive words 
ina will, it can only be defeated by ſubſequent words equally 
plain, or by neceſſary implication. The operation of this will 
is, that the limitation to Derethy's children was contingent till 
they were born; but it became veſted on the birth of the firſt 
child, ſubject however to be diminiſhed in quantity as other 
children of Dorothy ſhould be born: And, on the birth of 
Derathy's firſt child, the ſubſequent limitations were defeated. 
Then the only queſtion is, whether there is any thing in the 
| will to ſhew that the children of Dorothy muſt neceſſarily be 
confined to children living at the time of the deceaſe of their 
parents : but no words are uſed in the will from which ſuch an 
inference muſt neceſſarily be drawn ; and it is clear by the ſub- 
ſequent parts that, if ſuch had been the deviſor's intention, he 
knew how to expreſs himſelf. 

BULLER, J.—In this will the deviſor has uſed the words 
heirs, heirs of the body, children, and iſſue, and having uſed them 
all, we are bound to ſay that he underſtood the meaning of each, 
and we cannot ſubſtitute one for the other, unleſs by unavoid- 
able and neceſſary conſtruction in order to make ſenſe of the 
will. But no ſuch neceſſity exiſts in this caſe. Children and 
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iſue, in their natural ſenſe, have the ſame meaning: but not 


ſo the word c heirs;” and unleſs we are compelled, in order 
to make ſenſe, to ſay that “ children” and © heirs” are ſy- 
nonimous, we are bound to ſay that “ heirs” do not mean 
« children,” It has been argued from different parts of the will 
that heirs muſt mean heirs of the body ; becauſe a remainder is 
limited to the deviſor's right heirs after the limitation to the 
children of R. Comberbach and B. Perryn, and their heirs, and 
to Elizabeth Adams and the heirs of her body, and that the 
word heirs in the limitation to Dorothy's children muſt have the 
ſame meaning as the word © heirs” in the limitation to the 
other two ſets of children. But the limitation to the children 
of R. Comberbach and B. Perryn, and to Eliza'eth Adams in 
tail, is, to them reſpeQively in manner following, namely, as to 
two thirds © the children and their heirs generally, and as to 
the other third part to Elizabeth Adams and the heirs of her 
bedy ; and the remainder to the deviſor's right heirs muſt mean 
the remainder expectant on the determination of the eſtate given 
to Rt Adams in tail; and cannot refer to the other two 
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thirds which were given in fee. 'The remainder to the right 
heirs of the deviſor, which is given a ſecond time, applies to 
nothing; it conveys no idea; nor can it explain any other 
part of the will. In the caſe of Ives v. Legge the words, after 
the firſt limitation, were ( in default thereof,” which diſtinguiſh 
it from the preſent, where the words are © for default of ſuch 
&« ue,” which mean the ſame as“ for default of /uch children,” 
Then it was contended that the word ““ fach might be re- 
jected: where indeed a word is abſurd and nonſenſical, and 
cannot be read in the ſenſe in which it is written, we ought to 
read it in ſuch a manner as to make it intelligible ; but the 
Court cannot reject any word, which has ſenſe in the place 
where it ſtands. That queſtion was fully diſcuſſed in Denn d. 
Briddon v. Page (a) and another, where the deviſe was to the 
ſon of T. Naſh for life, remainder to his firſt and other ſons in 
tail male, and for default of ſuch iſſue to the daughters of 
T. Naſh (without words of limitation), and for default of ſuch 
iſſue, remainder over; there it was contended that the word 
ſuch ought to be rejected, and then the daughters would take 
an eſtate-tail: but the anſwer given by the Court was, that they 
could not ſay that ſuch had no meaning, for daughers were be- 
fore named, to whom /uch was referable; and it was held that 
the daughters only took an eſtate for life. So here the words 
« ſuch iſſue” are ſenſible if they mean children; and therefore 
the Court cannot reject either of them. Then it was ſaid by 
the defendant's counſel that the limiration over might take 
effect either if Dorothy had no children, or, if ſhe had, if they 
died in the life-time of their parents. The words * dying 
& without iſſuc“ have been frequently held to mean “ without 
& iſſue at he time of the death of the party” in caſes of perſonal 
property, but not in limitations of freehold eſtates. In Fonnereau 
v. Ponnereau (b), Lord Mansfield aſked whether there was any 
ſuch determination in the caſe of real property, and the counſci 
agreeing that there was none, the judgment of the Court in 
that caſe proceeded upon that ground. The reaſon, why 
this has not been decided in limitations of frechold eſtates, is 
that Courts of Law always lean in favour of the veſting of 
eſtates 3 and therefore, on ſuch a limitation as the preſent, they 


(a) Ante 87. n. See alſo Hay v. the . Ane 15 
0) Dougl. 436, | 
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and without waiting for the death of the parents; which rule 
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is not attended with any inconvenience to the children, becauſe 


where the eſtate is limited to a number of children, it ſhall veit 
ia the firſt, and afterwards open for the benefit of thoſe who 
ſhall be born at a ſubſequent period. But if this were held not 
to veſt till the death of the parents, this inconvenience would 
follow, that it would not go to grandchildren : for if a child were 
born, who died in the life-time of his parents, leaving iſſue, ſuch 
grandchild could not take, which could not be ſuppoſed to be 
the intention of the deviſor. The caſe of French v. Caddell went 
on a different ground; that was not an executory deviſe, but a 
. deviſe to take effect in poſſeſſion at the deviſor's death; for 
though the deviſor ſaid © in default of iſſue male and female of 
« his own body,” yet the contingency muſt be known at the time 
of his death. The caſe of Wellington v. Wellington proceeded 
on the ſame ground. But the caſe of Keene dem. Pinnock and 
wife v. Dicken (a) is nearly ſimilar to the preſent; there the 
deviſe was to G. Pinneck for life, remainder to her firſt and other 
ſons in tail general, and for default of ſuch iſſue MALE, remainder 
over; and it was contended at the bar that the word male might 
be rejected, but the Court ſaid they could not do it, but held that 
the remainder over was a contingent deviſe only on the event 
of there never being a ſon, and if there were a ſon ever born, 
though he died, the. remainder over was void. In that caſe a 
ſon was born, who died during the life of G. Pinnock; on the 
birth of whom, the eſtate veſted in him, and the limitation 
over was void. 


GRosE, J. added—That he perfectly agreed with the Court 


in the reaſons given for their judgment, which it was unneceſſary 
for him to repeat. 
Pe/lea to the plaintiff. 


(2) M. 24 G. 3 B. R. 


ALLEN againſt GRIFFITHS. 


A Rule having been obtained for changing the venue from 

Landen to Caermarthenſhire ; Baldwin now moved to 
diſcharge that rule ; objecting to the affidavit, on which it was 
obtained, becauſe it only ſtated that the cauſe of action aroſe 
in Corrmarthenſhire, and not elſewhere out of the county of 
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1789. “ Caermarthen; whereas it ſhould have been, “ and not in Lone 
% don or elſewhere, out of the county,“ c. 
— Holroyd, contra, obſerved that this was the ſame in ſubſtance, 
uni- and that no technical ſorm of words was neceſſary to be uſed in 
rs. the affidavit. But, 

The Court (after conſulting with the Maſter) ſaid, there waz 
an eſtabliſhed form, which muſt be adhered to in theſe caſes ; 
and for not complying with it in the preſent inſtance, they 

Diſcharged the former rule for changing the veqhe. 

4 
— ————— . — —— — 
Ar-. The Kino againſt the Guardians of the Poor of the 
; City of CniengsrEx. 

If aCourt of AN order was made by two juſtices on the 27th of March 
1 1789, adjudging Fames Lover to be the reputed father of 
nextaſter - A baſtard z againſt which order Lover appealed to the general 
baſtardy quarter /eſſions held on the 22d of April, where it was quaſhed; 
— and no caſe was reſerved for the opinion of this Court. But, 
— — both the orders being now returned by certiorari, 


that a Court Exſtine moved to quaſh the order of Seſſions, becauſe that 


Rim . Court had no juriſdiction to hear the appeal. The party grieved 
—— ; ſhould have appealed, under the ſtatute 18 El. c. 3., to the 
and unleis 


that appear, next general (a) ſeſſions 3 and non conſtat but that a court of ge- 
3 neral ſeſſions intervened between the 27th of March, when the 
be coufirm- Original order was made, and the 22d of April, when the 
* general quarter ſeſſions were held. And he relied on R. v. Shaw, 
Salt. 483. (6), where the order of Seſſions was quaſhed for this 

very reaſon. 

Lord Kenyon, Ch. J.—(ſtopping Mingay on the other ſide) 
obſerved that the caſe cited did not appear to be one of the 
moſt authentic in Salteld's Reports, But it is a general rule 
that every intendment ſhall be made to ſupport an order of 
juſtices (c) ; and as it does not appear that the general quarter 
ſeſſions held on the 22d of April were not the ſeſſions next fol- 
lowing the 27th of March, we will not preſume it for the pur. 
poſe of quaſhing the order of Seſſions. | 


Order of Seſſions aſſirmed. 


(a) The 18 Elis. c. 3. requires the appeal to be made to the next general ſeſſion! ; 
the 13 and 14 Car. 2. c. 12. 2. , which gives an appeal againſt an order of removal, 
requires it to be made to the next uuf ter ſeſſions. 

(% Carth. 435. S. C | 

(c) Vid. 2 Sir. 998, 9. Kall. 442. C 485. R. v. Gregory.) Sd wid. R. v. Hol» 
colt, poſt. 6 vol. 583. ; 
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The Kino againſt J. Hurpis. 


PON the appeal of James Hurd:s againſt a poor rate as 


the ſeſſions held for the town and port of Seaford, the 
rute was confirmed, ſubject to the opinion of this Court on the 
following cafe. The appellant objected to the rate, becauſe one 
Touc Word, gunner of his Majeſty's fort and battery at Seaford, 
who was a ſervant to his Majeſty, and not in his own right the 
occupier of the dwelling houſe thereto belonging, and who there- 
fore ought not to have been charged in the rate, was inſerted 
therein, and charged as the occupier of the battery-houſe. Wd 
was taxed for the battery-houſe ten ſhillings, At the time oi 
making the rate he was and ſtill is a head or malter gunner, 
and acted as ſuch in the fort or battery of Seaford, The fort and 
battery-houſe are the property of the Crown. A maſter gunner 
is a warrant-officer appointed and removeable at pleaſure by the 
maſter-general of the ordnance ; though his office is uſually 
conſidered as a proviſion for life. Mad, being ſo employed in 
the fort, eccupied the whole of the houſe, except one room, which is 
allotted to the under-gunner by direction from the ordnance; 
and the furniture of this houſe belonged to Mood. The inhabit- 
ants of the town, port, or pariſh, paying to the poor-rate 
thereof, have a right to vote in the election of members of 
parliament for the town and port; and the appellant is an 
inhabitant of that deſcription, 

Bearcroft and Curties, in ſupport of the order of Seſſions, 
contended that though the property of the Crown is not rate- 
able while in the hands of the Crown, yet it has been fre. 
quently determined that, if any private ſubject by virtue of his 
office occupies a houſe belonging to the Crown, he is liable to 
be rated for it. Rex v. Matthews, Cald. 1. and Lord Bute 
v. Grindhall, ante 1 vol. 338. 

The Court deſired to hear the other ſide. % 

Erfeine and Partington, contra. The cafes cited only ſhew 
that, where an officer of the Crown has any beneficial intereſt, 
independently of the immediate execution of his office, ariſing 
from the occupation of any rateable ſpecies of property, ſuch 
perſon is liable to be rated. Upon that principle 1ſatthewvs was 
held rateable for a lodge and tu acres of land: Mrs. Moſlyn, 
the wardrobe-keeper at Hampton Curt, was rated for a meadow 
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belonging to her apartment in the palace : Lord North for Buſty 
Park; and Lord Bute for certain incloſed lands part of Richmond 
Park, which he ſowed with corn, and of which he reaped the 
profits, In all thoſe cafes there was a clear beneficial intereſt 
accruing to the occupiers, which they did not enjoy merely in 
the due exerciſe of the functions of their reſpective offices. But 
in the caſe of Lord Amberſt v. Lord Somers (a), where Lord 
Amber/t only occupied certain rented ſtables as colonel of a 
regiment, the Court held him not liable to be rated in reſpect 
of ſuch occupation. Now that is the cauſe here. Mood derives 
no beneficial intereſt from his occupation, independently of the 
neceſſary functions of his office; it is not optional in him 
whether he will reſide there or not; he is compelled to be there. 
Therefore he is no more than a mere centinel ; and is in the 
ſame ſituation as a ſoldier in barracks : In Johnſon v. Louth (5), 
the Court conſidered a gunner in the light of a common ſoldier. 
He has no permanent enjoyment ; but is removeable from place 
to place, at the will of the maſter-general of the ordnance. 
Mood's occupation therefore of the battery-houſe was no 
more than as a ſervant of the crown, whoſe duty compelled him 
to be there. 

Lord Kexrox, C. J.—I do not feel that my opinion upon 
this ſubject militates againſt any decided caſe ; but I ſhall de- 
termine upon the ground of poſitive law, as it is laid down in the 
44 Eliz, which ſubjects every occupier of lands, houſes, c- 
to be rated to the relief of the poor. Now it is expreſsly 
ſlated in the caſe that ood was the occupier of the battery-houſe : 
and though it might perhaps have been contended below 
that he was not the occupier, in the legal ſenſe of the word, yet 
the finding of the ſeſſions precludes that queſtion here, It 
is not however a general poſition that a ſervant of the Crown 
occupying a houſe in reſpect of his office is not rateable for it; 
for I was always rated for the houſe which I had as Maſter 
of the Rolls: And ſo are the auditors and tellers of the ex- 
chequer. Soldiers indeed cannot be ſaid to be the occupier: of 
their barracks, in the legal ſignification of the word; they are no 
more than mere ſervants. And in the caſe of Lord Amberſt v. 
Lord Somers it appeared that the former was not the occupier of 
the premiſes rated. 

ASHHURST, J. Wherever perſons are ſtated by the Seſſions to 
be the occupiers of crown-lands or houfes, they muſt be rated, 


( Atte 2 vol. 372. (5). Kr. 7. 
though 
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though ſuch property would not be rateable in the hands of 1789. 


the king himſelf, In the ſame manner, though hoſpitals, or 
lands held for their immediate ſupport, are not rateable, yet T 
if any officer of ſuch eſtabliſhments hold part of the hoſpital- 
jands for his own convenience, then he becomes rateable : 
in the cafe of Eyre v. Smallpace (a), where the plaintiff, who 
was controller of Chel/ca-cellege, and reſided in the controller's 
apartments, was held to be rateable as the occupier. Now d 
was the occupier in this caſe 3 and though he had not a life-in- 
tereſt, yet it is well known that ſuch perſons are never diſmiſſed 
unleſs for miſbehaviour ; and even if he were to be conſidered 
as a mere tenant at will, that will not vary the caſe. 
The other Judges concurring, 
Orders confirmed (5), 


(a) 2 Purr. 1059» 

(b) Vid. R. v. the Inhabitants of Folleſtone, poſt. 505. ; R. v. the Inhabitants of 
& Mary the Leſs, Durbam, poſt. 4 vol. 477.3 R. v. Field, peſt. 5 vol. 537.3 and R. v. 
the Inhabitants of YYtiir/cburg, fa. 6 vol. 464. 


G. BARRINGTON againſt The Kino, In Error. 


11S came before the Court by a writ of Error to reverſe an 
outlawry in felony, The only material parts of the record 
of outlawry are the following : 

It was ſtated that the writ of capias cum preclamatione iſſued on 
the xoth of September in the 27th year, &c., by which the 
ſheriff was commanded to take the priſoner, and have his body 
before the juſtices, Sc. at the general ſeſſions of the peace next 
after the firfl of February next enſuing ;z and, if the ſheriff could 
not find him in his bailiwick, then to cauſe public proclamation, 
Sc. that he ſhould be before the juſlices of the peace aforeſaid, to 
anſwer, &c.z at which ſaid general ſeſſions of the peace holden 
for the county aforeſaid, next after the ſaid firſt day of February, 
to wit, at the Seſſions Houſe in and for the county of Middleſex, 
on Monday the twenty-fifth day of February in the 28th year, W'«c. 
the ſheriff returned the writ of capias cum proclamatione thus in- 
dorſed : to wit, “ J certify and return that the within named 
G. Barrington is not found in my bailiwick: and that by 
virtue of this writ to me directed at my county court holden at 
«the houſe known by the name of the Sheriff's Office in T 
Court, Curfitor Street, in and for che county of Middleſex, within 
* mentioned, the 1ſt of November in the 28th year, 
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te the firſt proclamation,” Sc.; and it appeared by the ſheriſf'; 
—— return to the exigi facias that the priſener was a fifth time di 


manded an the twenty-firſt day of February in the 28th gear, Ec. 
and did not appear; therefore by the judgment, Sc. he waz 
outlawed, 

It was aſſigned for error, that the writ of capias cum preclas 
matione alleged to be iſſued does not require the ſaid G. Barring. 
ton ts render himſelf to the ſheriff of Middleſex, fo that the faid 
/beriff might have his body before the juſtices therein named at the re. 
turn of the faid writ, as by law it ought to have been done; 
but on the contrary thereof requires the ſaid G. Barrington 
* be before the juſlices at the return of the ſaid writ, which 
1s contrary to the law of the land. That the ſaid writ of 
Proclamation does not appear to be iſſued or executed as the 
ſtatute in that caſe made aud provided requires. That it is not 
alleged that the ſaid . Barrington was cxacaed or demanded at 
the Sheriff's County Court of 21i4!:/z>, holden at the houſe 
known by the name of the Sheriſt's Office in To's Court, 
Curſitor Street, and in and for the county of Midaleſeæ, as by law 
it ought to have been. And that the ſaid G. Barrington i; 
alleged to be a fiſch time demanded and outlawed on the 
21/t day of February in the 28th year, c., when it appears by 
the ſaid writ of capias cum proclamatione, and the ſaid proclama- 
tion returned thereon, that he the ſaid C. Barrington had a day 
given to be before the juſtices therein named until the genera] 
ſeſhon of the peace next aſter the 1ſt day of February in tlie 
28th year, Sc. being the 25th day of that month. Other errors 
were aſſigned ; but they were not diſcuſſed either at the bar or 
on the bench. 

Wed, for the priſoner, objected, 1ſt, that it was not ſtated in 
the ſheriff's return to the capins cum proclamatione that the pri- 
ſoner was exated at the County Court of Middlc/ex ; it is only 
* in my County Court,” without adding the name of the county: 
and that the County Court was not tated to have becu Loigen 
in To's Court, Curiſſtar Street, and in and for the county of 
Middleſex, but only “ in and for the county of Middleſex.” 
This objeCtion prevailed in R. v. Wilkes (a), becauſe it had been 
allowed in a variety of inſtances; though Lord Jſans/ield, in 
giving judgment, obſerved that originally there was no colout 
ſor requiring this technical from of words, and that there was 
no foundation either in reaſon or common ſenſe for ſuch an 
objection. 2Uly, That the copias cum proclumalione, commands 


(a) 4 Burr. 2563. the 
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the priſoner to appear before the juftices at the return of the writ, 


rol 


1789. 


whereas it ſhould have commanded him 70 render himſelf to the —— 


feeriff on or before the day when he was exacted, % that the 
ſheriff might have his body before the juſtices on the return. $50 
that this abſurdity appears on the record, that the priſoner had a 
day in court given to him by the capias cum proclamatione, I. the 
25th of February, and yet he was outlawed for not appearing on 
the 21/7 of February. 

The Court, thinking this a weighty objection, ſtopped the 
priſoner's counſel, and deſired 


Le Meſurier, for the proſecutor, to confine himſelf to this 


objection. He obſerved that it was material to conſider all the 
acts of parliament on the ſubject ; ſince as they were made in 
fari materid, they might tend to elucidate each other. The 
firſt is the ſtat, of 8 Hen. G. c. 10. which directs a proclamation 
on the iſſuing of the ſecond capias in caſes where the perſon 
indicted reſides in a Foreign county, and that the writ ſhall re- 
quire the perſon indifted to appear before the juſtices, c. at the 
return of the writ. Now that is the form uſed in the preſent 
eaſe, Then came the ſtatute of 6 H. 8. c. 4. which enacts 
that in civil caſes a writ of proclamation ſhall iſſue at the fame 
time as the writ of exigent where the defendant lives in a Foreign 
county, and that three proclamations ſhall be made, two at the 
ſhire courts, and one at the ſeſſions. Then the ſtatute 31 El. 
c. 3. orders ſuch a writ to iſſue in all caſes. This ſtatute di- 
res no form to be purſued; but the 6 H. 8. directs it to be 
that the defendant render himſelf to the ſheriff, ſo that the 
ſheriff may have his body before the juſtices at the return of 
the writ. But as the defendant had equally a day at the return 
of the writ as in the preſent” inſtance, the ſame abſardity muſt 
have exiſted then as is now ſuppoſed on the preſent record. 
However the Court will not conclude that the Legiſlature en- 
afted abſurd proviſions; and there is a ground on which both 
the proclamations may well ſtand ; for as no outlawry is of any 
force, nor works any forfeiture, until it is returned, it ſeemed to 
be in the contemplation of the Legiflature, that the priſoner 
might fave that forfeiture by coming in at any time before the 
return. And the ſtatute 4 & 5 V. M. c. 22. which only 
extends the 31 El. c. 4. to criminal caſes, does not afford any 
argument either way. 

Lord Kenyon, Ch. J.—Some of the objections, ſtated in the 
alignment of errors, appear to me extremely nice and ſubtle 
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and I am very glad, from the clearneſs of one, to be relieved 
from the neceſſity of giving any opinion on the others. The 
proceedings in this caſe impute to the priſoner that he has been 
guilty of diſobedience of the law: they require that he ſhould 
render himſelf to the juſtices at the general ſeſſions of the peace 
next after the iſt of February then next enſuing, and that time 
is aſcertained by another part of the record to be on the 2 5th of 
February ; but before that day arrived, namely, on the 21ſt of 
February, the ſentence of outlaury is pronounced on him, It i; 
clcar that the diſobedience of the law, for which he was to be 
puniſhed, never happened; for the day was not arrived, on which 
he was required to render himſelf. Therefore on the plaineſt prin. 
ciples of common ſenſe, without looking after critical objeCtions, 
I am of opinion that this outlawry mult be reverſed (a). 
A$SHnuksT, J.—of the ſame opinion. 
| BuLLER, J.—I am glad that we are not called upon to pive 
any opinion on the firſt objeCtion ; though I confeſs I have a 
ſtrong opinion upon it. I do not know that it has ever been 
determined that in any return made by a ſheriff any technica! form 
of words is neceſſary : certain requiſites muſt be obſerved ; but if 
obſcrved in ſubſtance, and the return be not in equivocal terms, 
a great deal of argument is neceſſary to convince me that ſuch a 
return is bad. But the ſecond objeCtion is perfectly clear. Ihe 
ſtatute 8 en. 6. c. 10., which has been referred to, has no fe- 
lation to this caſe : that act only applics to indictments in one 
county againſt offenders reſiding in another, and only to caſes 
where it appears on the face of the indictment that he does relide 
out of the county. There the Legiſlature have required that a 
proclamation ſhall iſſue with a ſecond capias, and go into the 
county where the perſon indicted lives: and, it is true, in fach 
a caſe the writ muſt require the perſon indicted to appear be- 
fore the juſtices at the return of the writ : but that return is be- 
fore the time of the outlawry ; for there muſt be a p/uries capias 
before the outlawry can iſſue ; all thoſe are preparatory ſteps to 
the outlawry, and the priſoner's appearance is required in order 
to prevent the outlawry. But this is a very different caſe ; for 
here the writ is returnable after the outlawry is complete. In 
looking into the precedents on this ſubject there is one of The 
King v. Cranſtcun for the murder of Mr. Blandy (ö, which de- 
ſerves attention, becauſe ſome of the moſt eminent gentlemen 
6% The outlawry againſt Richard Fngland, on an indictment for murder was tee 
verſed for tue ſame * 36 0. 3. B. R. 


% Vid. ic F. Tr. 1 
05 - of 
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of the profeſſion were employed in it; and therefore it is natural 


and in that I obſerve that the writ of capias cum proclamatione 
required Cranſtoun to render himſelf to the ſheriff, ſo that the 
feerif might have his body before the juſlices at the return, &c. 
The form of outlawry in civil caſes is alſo material to be con- 
ſidered. The ſtat. 31 El. c. 3. ſettles the form in civil pro- 
ceedings; and the 4 & 5 . AM. c. 22. J. 4. extends the 
proviſions of the former act to ci, caſes before judgment. 
For there is a difference in that reſpect whether the outlawry be 
after or before judgment; for, if after judgment, no procla- 
mation is neceſſary, And unleſs that diſtinction be attended to 
in Miller's caſe, that caſe, as reported in Burrow, may miſlead ; 
for the arguments are not ſtated. In fact that was an outlawry 


after conviction, and therefore it did not come within the ſtatute 


of W.& M. But that ſtatute extends the proviſions of the 
31 El. c. 3. to criminal caſes before judgment; and therefore 
that, which has prevailed in civil caſes, is a fair rule in this caſe, 
Now in civil cafes the writ of capias cum proclamatione uni- 
verſally requires the perſon indicted 2 render himſelf to the ſheriff, 
/ that the ſheriff may have his body before the juſlices at the return, 
&c. Therefore it ſeems to me that this is a deciſive objection, 
that the outlawry mult be reverſed, | 

Gros, J.— I am glad not to be obliged to give any opinion on 
the firſt objection; for the ſecond appears to be deciſive. It 
ſeems abſurd to pronounce a judgment of outlawry againſt a 
perſon on the 21ſt of February for not appearing on the 25th of 
the ſame month. | 

AsnnuRsT, ].—Then pronounced the judgment of the Court, 
that the outlawry ſhould be reverſed; that the priſoner ſhould be 
reſtored to his former rights; and that he ſhould be remanded. 
And the Court awarded a Przcedends to carry back the record to 


the Court from whence it came. 
Outlawry reverſed (a), 


(2) Lid. R. v. Tundall, poſt. 4 vol. 521.3 and R. v. S. Perry, af. 6 vol. $73. 
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1789. 


— 


Tree, The Kinc again} the Juſtices of HRETORDSHikI. 
0 20th. 


1 Rule has been obtained on the defendants to ſhew cauſe 
of removal why a mandamus ſliould not iſſue, commanding them tg 
tt executed : 


tree days receive an appeal againſt an order of removal. The order was 
bee di made on Friday the 18th of April; on the 19th the pauper 
was removed; and on the Tueſday following, the 22d, the 
ven after ſeſſions were held at Hereford, 20 miles diſtant from the 
”_ pariſh to which the party was removed; at which ſeſſions it is the 

; 1,005 are practice not to receive any appeal after the Tue/day morning. The 
3 _ pariſh not having appealed at thoſe Zafter ſeſſions, the juſtices at 
appealto the Midſummer ſeſſions refuted to receive the appeal, becauſe not 
— made at the next quarter: ſeſſions, according to the 13 & 14 
eee Car. 2. c. 12. f 2. The foundation of this application was that, ag 
toreceivean the officers of the parith, to which the pauper was removed, had 


| 1 4 not ſuſlicient time to convene a meeting of the inhabitants, in 
Kiions order to take their opinion upon the ſubje whether there were 
any grounds for the appeal, the Midſummer ſeſſions were the 
next poſlible ſeſſions. 
Caldecott now ſhewed cauſe againſt the rule. 

Bawer, in ſupport of it. 

Lord KEN NON, C. J.— The words of the act of parliament 
are very ſtrong ; and they require the appeal to be made at the 
ſeſſions next after the grievance. Where indeed an order of re- 
moval has been made ſome time before, and only executed a very 
ſhort time before, the ſeſſions, ſo that there was no poſſibility of 
appealing to thoſe ſeſſions, this Court has interfered by granting 
a mandamus to compel the jullices at the following teſſions to re- 
ceive the appeal; becauſe the words © next ſeſſions” mean * the 
ec next poſſible ſeſſions (a).“ But this is a very different caſe ; for 
there were two intervening days after the execution of the order, 
and before the Ezfter ſeſſions; and if there was not ſufficient 
time before thoſe ſeſſions to give reaſonable notice of appeal, the 
appeal might have been then entered and adjourned, according 
to the ſtat. 9 Geo. c. 7. / 8. 

The three other Judges concurring, 

Rule diſcharged (5), 
(a) R. v. The Juſt ::: of Yorikfhive, Deugl. 183. 
(5) Vd. K. v. Juftices of Dulyſbire, pefts 4 vol. 488. 
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The KinG againſt the Inhabitants of For.KesTONE. 


* juſtices removed by an order James King, his wife, 
and their five children, from that part of the pariſh of 
Felkflone, which lies within the townſhip of Folkeſtone in Kent, 
to that part which lies without; which order was on appeal 
to the ſeſſions quaſhed, ſubject to the opinion of this Court 
on the following caſe. On the 1oth of Ofober 1781 the 
pauper hired a houſe in the pariſh of Folkeflone in Kent, of 
the yearly value of 5 J. 5.5. of Henry Selden, in which he re- 
ſided for three years; during which time he paid the land-tax 
for the houſe ; but after he had paid three quarterly rates 
in 1792, he complained to his landlord that his (the landlord's) 
other tenants did not pay the land-tax for their houſes, and 
therefore deſired him to deduCt it. The -landlord refuſed to al- 
low what the pauper had already paid, but agreed to deduQ 
it in future, which he did. There was not any agreement 
made between the pauper and his landlord which of them ſhould 
pay the land- tax. The rate for the land-tax was in the follow- 
ing form: 


Sum Aſſeſſed. eat Names. |Occupiers Names Pres arch Payment. 


Houſe. ) 


0 10 10 of Henry Selden. | James King, 


Lo 2 6 


| 


The Seſſions were of opinion that the /andlords were the per- 
font intended to be rated in the rate; and that the names of occu- 
piers, inſerted in the ſecond column, were only meant to diſ- 
tinguiſh the premiſes, and to direct the collectors to whom they 
were to apply for payment of the rate. 

Mingay, in ſupport of the order of Seſſions, was ſtopped. 

Robinſon, cantra, ſaid that this caſe was determined by that 
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of Rex v. St. Lawrence, Wincheſler (a), where the facts were 


preciſely ſimilar to thoſe in the preſent caſe, except that here 
the juſtices have ſtated, as their opinion, that the landlords 


were intended to be rated: but that cannot vary the caſe ; for 
they have ſtated all the facts for the opinion of this Court, 


without meaning to preclude them by any opinion of their own. 
(a) Ca 4. 37% 
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Lord Kexron, C. J.— This is the landlord's tax. And when 
the queſtion firſt came before the Court, it was doubted whe. 
ther a tenant who was rated to and paid the land- tax ſhould pain 
a ſettlement by it: but in K. v. Say (a) it was obſerved that 
e that doubt had been gotten over.” But in this cafe no queſ. 
tion can ariſe : on the rate there is one column of the proprietors, 
and another of the tenants ; but the names of the tenants were 
only inſerted in order to ſhew for what property the landlords 
were rated. And the juſtices in this caſe have ſtated (what | 
think they were bound to do) that the landlord was rated. 

BuurEs, J.—In R. v. Mitcham (5), R. v. St. Lawrence (c), 
and R. v. Enden (d), it was held that, as between the public and 
the tenant, the land- tax is the tenant's tax, thougli as between the 
landlord and the tenant it is otherwiſe; that, if it be doubtful 
on the rate itſelf, whether the landlord or the tenant be rated, 
it muſt be collected from other circumſtances ; that the land-tax 
is primg facie a tenant's tax; and that if nothing appear to the 
contrary, the occupier muſt be preſumed to be the perſon rated. 
This idea was not adopted in theſe late caſes for the firſt time; 
for ſo long ago as in a caſe in the 30 Geo. 2. Foſter, J. ſaid © the 
«occupier is the perſon who is to pay.“ But whether the landlord 
or tenant be rated is a queſtion of fact, which ſhould always be 
found by the juſtices : here it is ſtated, and we are precluded by 


their opinion from entering into the queſtion. 
Order of Seſſions aſfirmed (c). 


(a) Burr. & C. 75. (5) Cad. 276. Deugl. 215. n. 65. 24 ed. 

(c) Cald. 379. (4) Cald. 354. 

(e) Vid. R. v. The Inhabitants of Sr. Mary the Leſs in Durham, * 4 vol. 477-3 
R.v. &. Fidld, p:ft. 5 vol. 587. ; and R. v. The Inhabitants of Whitelebury, Pal. 6 vol. 
464, | 
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Haxkkr and others, Aſſignees of Joan and Benjamin 
VauGHAN, againſt SMiTH and others. 


ON the firſt trial of this action a ſpecial caſe (a) was reſerved; 


on arguing which the Court, ſuſpecting fraud on the 
part 
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—— 


Friday, 
Neu. 27th. 


Where a 
caſe is re- 
ſerved, and 
from the in. 
ſufficient 


Nate of it is neceſſary to ſend it down to a ſecond trial, and nothing is ſaid reſpecting the coſts, the 


party ſucceeding on ſuch ſecond trial is not entitled to the coſts of the firſt. a 


(a) Hanley and others, aſſignees of Jobu and Benjamin Faughan, againſt Smith and 
others. E. 29 Geo. 3. B. R. 


To this action u pon the caſe for goods ſold and delivered by the bankrupts the de. 
fendants pleaded the general iſſue, and gave notice of ſet- off applicable to the bill of 
exchange hereafter mentioned. At the trial at the fittings aſter Michaclmas term 1788, 
at Guildhall before Lord Kenyon, the jury gave a verdict for the plaintitts, damages 
5201. 165.5 ſubject to the opinion of this Court on the following caſe :— 

On the 26th of July laſt a commiſſion of bankrupt iſſucd againſt the Yaughans, who 
on the 29th of the ſame month were declared bankrupts. Fobn Vauban committed 
an act of bankruptcy on the 22d, and Benjamin Vaughan on the 23d of Fuly, The 
plaintiffs on the 5th of Auguſt were duly choſen aiſignees, &c. On the 3d of Ju 
the bankrupts, who were ſugar-refiners, ſold the defendants” ſugar and molaſſes to the 
amount of 452 J. 21. 84.; and on the 21ſt of the ſame month fold other ſugars to 
them to the amount of 68/7. 133. 44, making together 5207, 16s. for which this 
action was brouglit. One 7/i/iam Broadburſt on the 6th of June 1788 drew a bill of 
exchange on the bankrupts for 60 . payable to his order two months after date ſor 
value delivered to him in raw ſugar ; which bill was duly accepted by the bankrupts, 
and indorſed hy Braadburſt, and delivered by him to T:wgved and Co.; who on the 
ad of July laſt, and after the bill was accepted and indorſed, diſcounted it with the 
defendants, and delivered the ſame to them, The defendants on the th of Auguſt 
laſt proved under Yaughan's commiſſion 79 /. 4:. as the balance due to them on the 
bill of exchange, after deducting 520. 16s. On the 1oth of September 1788, one of 
the deſendants, Francis Kemble, was examined before the commiſſioners named in the 
commiſſion againſt the bankrupts, when he depoſed, That he, together with Jr.. 
Kemble, Smith, and Travers, the other defendants, carried on the trade and butineſs 
of grocers z that on the 2d of July laſt V. Towgo1d applied to him to diſcount the 
bill in queſtion ; that he had before that time heard that Yaughans* houſe was in ditli- 
cuties, but he knew that B. Vaughan was a partner with F. Faughan, and be thought 
him a good man; that V. Tetogocd ſaid there had been rumours of Yaughans? ſtop- 
ping, and that as the houſe of lim (this examinant) <vas engeged in the ſugar trade they 
could buy goods to cover the hill; that he ſaid he did not care what rumours there were, 
as he believed the houſe of J. Yaughan and Co. to be perſeQly ſale, and that they 
only wanted time; that at the time be took the bill be meant to buy ſugers ti cover the 
bill ; that aceordingly ſome ſugars and molaſſes were bo:1ght on the next day; and that be- 
tween that time and the 22d of July, ſugars and molaſſes to the amount of 520 /. 16s. 
where bought by their (this examinant's) houſe of the bankrupts ; that he had never 
diſcounted a bill for V. Toꝛugood before, and that he knew that 7ozogoed's father 
was a banker, The defendant Joſeph Kemble was alſo examined before the commiſ- 
ſianers, who depoſed that he was the perſon who bought the abovementioned ſugars 
of the bankrupts, and that at the time he bought the ſame he did not inform 
them of their houſe heing in poſſeſſion of the bill; lat ore reaſon of bis going to th 
be of Vaughan ad Co. to purchaſe the *ugars and molaſſes wwas their being in poſſeſſian 
＋ the bill; and that at the time when the bill was diſcounted for Terugesd he 
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parties do 
not mean 
particularly 
to truſt each 
other; as if 
a bill of ex- 
change ac- 
cepted by A. 
get into the 
hands of B. 
and B. buy 
goods of A. 
there is mu- 
tual credit 
between A. 
and B., 
though A. 
do not 
know that 
the bill is in 
B. s hands. 


- 0 


. N O 
— ©. OS 


508 CASES in MICHAELMAS TERM 


1789. part of the defendants, ſent the caſe down to a ſecond trial, jy 

= <A order that that queſtion might be inveſtigated, without ſaying 
a any thing about the coſts. On the ſecond trial the plaintigg 
Sr. obtained a verdict, the coſts of which only the Maſter allowed, 

Rufjel now moved that the Maſter might review his taxation 
of coſts, and be directed to include in it the coſts of the fir 
trial, 

Holroyd oppoſed this motion in the firſt inſtance ; inſiſting 
that this caſe fell within the general rule, that, where nothing 
is faid about the coſts of the firſt trial, and they are not reſerved 
to abide the event of the ſecond verdict, the ſucceſsful party on 
the ſecond trial is not entitled to the colts of the firlt. Maſon 
v. Skurray, Doug. 421, Schulbred v. Nutt, 1h. n. This rule 
alſo obtains with reſpect to the coſts of pleadings, where, if 


both parties are in fault, neither is entitled to cofts ; as in the 


did not indorſe the ſame, but by a memorandum in writing agreed to indorſe it 
when he ſhould be thercunto required; that he accordingly indocſed it a few days 
afterwards and after he had heard that Vungbau's houſe had ſtopped payment; that 
the reaſon why the bill was not indorſed was that if Vangban and Co. had ſtood their 
ground it might be preſented for payment without the indorſement of Towgod, 
Danvers, and Co. (the houſe in which William Totugesd is a partner), as . Towgoed 
did not chooſe that their names ſhould appear. 

Ru ſſel, for the plaintiffs, contended that, abſtraftedly from every circumſtance of 
fraud, the ſet-off could not be maintained, becauſe there were neither mutual debts or 
mutual credits between tlie parties within the 5 Geo. 2. c. 30. Preſcot's (*)] caſe ſhews 
that there was no mutual debt, becauſe the bill was not due till atter the bankruptcy. 
Neither was there any mutual credit; for at the time of ſelling the goods the bankrupts 
did not know that this bill was in the hands of the defendants, They, in taking the 
bill, gave nec credit to the bankrupts; they took it merely to accommodate Towgeed 
and Co, But 

The Court were clearly of opinion that there was mutual credit. 

Lord Kexvyon, Ch. J. faid—The mutual credit was conſtituted by taking the bill 
en the one hand, and ſelling the ſugars on the other. Though if the bill had come into 
the defendants* hands ex paſt facto, as after the action () was brought, it would have 
been otherwiſe. 

Butter, J. In order to conſtitute mutual credit, it is not neceſſary that the par- 
ties mean particularly to truſt each other in that tranſaction. For if a bill of ex- 
change, which is accepted, be ſent out into the world, credit is given to the acceptor 
by every perſon who takes the bill: now that conſtituted the credit on one fide in 
this caſe ; then, on the other, credit was given to the defendants by the bankrupts 
for the goods. 

The caſe was alſo argued on the ground of fraud: but the Court, not conſidering 
the tranſaction to be fraudulent gave judgment for the defendants. But on a ſub- 
ſequent day in Faſter term they obſerved that there were circumſtances to be leſt to 
the jury, on which they ought to exerciſe their judgment, whether or not traud to 
the defendants z could be imputed and for that reaſon they ordered it to be ſent, 
$3 down to another trial. | 

17 Helroyd, tor the defendants. 


1 J (*) 1 44,230. (+) 7d. Evans v. Proſſir, ante 186. 
f inſtances 
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inſtances of a repleader, and where the judgment is arreſted, 
Kirk v. Nowell, ante 1 vol. 267. And, 

The Court, thinking that this caſe came within the general 
rule, where on ſending a cauſe down to be re-tried nothing 1s 
ſaid reſpecting the colts the party ſucceeding on the ſecond trial 


's not entitled to the coſts of the firit, 
Refuſed the rule (a). 


Smith v. Haile, f et. 6 vol. 71. J. P. — Sed. vid. Baoth v. Atherton, fp. 6 vol. 
144- centra. F 


Brooke gui tam againſt MILLIKEN. 
THIS was an action on the ſtatute 12 Ges. 2. c. 36.; the 


firſt ſection of which enacts that © it ſhall not be lawful “ 


« to import or bring into this kingdom for ſale any book, firſt 
« compoſed or written and printed and publiſhed in this kingdom, 


« and reprinted in any other place whatſoever z and if any perſon ©: 


« knowing the ſame to be ſo reprinted and imported, ſhall ſell, 
« publiſh, or expoſe to ſale, any ſuch book or books, he ſhall 
« forfeit the ſaid book or books, and the ſame ſhall be forthwith 
« damaſked ; and ſuch offender Hall forfeit 5 l. and double the value 
« of every book which he {hall ſo ſell, Sc. together with coſts,” 
c. At the trial at the laſt Carliſle aſſizes before Thomſon, 
Baron, the plaintiff proved two diſtinct acts of ſale on the ſame 
day, the one of ſeveral books by the defendant himſelf in the ; 
morning, the other by his wife in the afternoon in an open 
ſhop at Carliſle : and the learned Judge being of opinion that 
this conſtituted two different offences, for which two penalties 
were incurred, a verdict was taken for the plaintiff on two ſe- 


parate counts. 
Chambre, on a former day in this term, obtained a rule to 


ſhew cauſe why there ſhould not be a new trial, or why the 
verdict ſhould not be entered on one count only, on the ground 
chat only one penalty could be incurred in the ſame day; and he 
relied on the caſes of Marriott v. Shaw (a,) R. v. Matthews (6b), 
and Crepps v. Durden (c); the two former of which were 
on the 5 An. c. 14. / 4. for keeping or uſing greyhounds for 
the deſtruction of game; and the latter on the 29 Car. 2. c. 7. 
for exerciſing a trade on a Sunday ; in all of which it was held 
that axly one penalty could be forfeited in one day. 

Low aud Wood now ſhewed cauſe ; inſiſting that, on the fair 
confiruction of this ſtatute, the offender was liable to one pe- 
aalty for each /ale cf hooks, though he repeated the ſame offence 


ib) 19 Med. 26. 


(e) Cet. 647. 
ſeveral 
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ſeveral times in the courſe of the ſame day. This is clear] 
diſtinguiſhable from the caſes cited; that in Cowper was _ 
one continued exerciſing of the trade in one day; and as the 
others were for keeping or uſing dogs for the deſtruction of 
game, the keeping or uſing a dog for ſuch a purpoſe for a whole 
day is only a continuation of the fame act: in thoſe caſes therefore 
from neceſſity only one penalty could be incurred in the ſame 
day. But the determinations would have been different, had 
the offence becn the killing of game ; for then the offence might 
have been repeated in the ſame day. The whole depends on 
the nature of the offence: and as in this caſe the ac? of ale is 
the offence, and as the ſale of the ſet of books in the morning 
was totally diſtinct from, and unconnected with, the ſale in the 
afternoon, the defendant has ſubjected himſelf to two ſeparate 
penalties, | 

Ceckell, Serjeant, and Chambre, in ſupport of the rule, If 
the act of parliament had impoſed the penalty on the ſale of every 
book, or for every offence, the plaintiff would have been entitled 
to recover the two penalties: but by the terms of the ſtatute the 


penalty is inflicted on 2% offender for ſelling ; and that brings 


this caſe within the reaſon of thoſe cited, particularly that of 


Marriott v. Shaw ; for there it might - equally have been ad- 
judged that the act of killing one hare at one hour was evidence 
of kecping or uſing, c. and that the act of killing another on 
another part of the ſame day and at another place was alſo evi- 
dence of keeping or uſing, c. and conſtituted a ſeparate offence, 
becauſe unconneCted with the firſt (for it was ſtated that the 
acts were committed at different places): but the Court de- 
termined that it was only one offence, becauſe - all was done the 
« fame day.” The caſe of Crepps v. Durden was alſo decided on 
the ſame principle; for Lord Mansfield there ſaid * There can 
« be but one entire offence on one and the ſame day.“ If there 
be any diſtindtion between this and the caſes cited, it is in favour 
of the preſent defendant z for the act of parliament, on which 
this action is founded, has made a diſtinction between the ſor- 
feiture of the 5 J., and the double value of the book: the former 
is only 5 /. generally for the offence; the latter is double the 
value of every book ſold, Therefore only one penalty, namely 51. 
and the value of every bood ſold, can be incurred ir one day. 
It might equally be contended that, as the fale of each book 
forms a diſtin®t and ſeparate contract, the ſorfciture of 5 /: ſhould 


attach on each, 
Cur. adv, vult. 
Lord 


Id THE Tumrixrrn Year or GEORGE III. 


Lord Kenyon, Ch. J. on this day ſaid We have conſidered 
this queſtion, and are of opinion that the two penalties may be 
recovered, becauſe he were two diſtinct acti of ſale. 

Rule diſcharged (a). 


(a) Vid. R. v. Bleaſdale, feſt. 4 vol. $09. 


CooPER againſt Tirrix. 


AFTER this action was brought and the declaration de- 
livered, the plaintiff diſcovered that the defendant was an 
infant, and entered a Noli proſequi ; on which 

Marryat on a former day moved that the defendant might be 
allowed his coſts under the 8 Eliz. c. 2. ,. 2., © which gives the 
« defendant coſts if, after declaration the plaintiff ſhall ſuffer 
« the ſuit to be diſcontinued, or otherwiſe ſhall be nonſurt in the 
« fame.” He ſaid this caſe came within the reaſon of the 
ſtatute 3 and that the only caſe to be found on the ſubject was 
in Hardres 152., which indeed does not appear to have been 
decided, But in practice coſts in ſuch caſes are always al- 
lowed. 

Law now ſhewed cauſe, contending that this caſe neither 
came within the words or the reaſon of the act of parliament. 
The words are only diſcontinuance and nonſuit; and there was 
good reaſon for not extending the ſtatute to a retraxit or a nol: 
priſequi, becauſe by taking theſe ſteps, which are active, the 
party renounces the claim which he had on the defendant, and 
cannot afterwards commence another action for the ſame cauſe ; 
whereas in the caſes of diſcontinuing, or becoming nonſuit, 
which are negative, the party is at liberty to bring another action 
for the ſame cauſe ; to prevent the vexation of which this ſtatute 
was paſſed, But 

The Court ſaid that the caſe of a noli proſequi could not be 
diſtinguiſhed in reaſon from that of a diſcontinuance ; for that 
in this as well as in that the party might afterwards commence 
another action for the ſame cauſe; and that the practice had 
been to give coſts in ſuch caſes. 

Rule abſolute. 
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The KG againſt IRELAND. 


OY granting a certiorari to remove into this court an in- 
- dictment againſt another perſon for a miſdemeanor, the de- 
fendant entered into a recognizance in 20 /. for the coſts, &. 
under the 5 V. MM. c. 11. / 3. Aſter conviction of the 
principal, a demand was made on the defendant for the colts , 
and the queſtion aroſe on the words of the third ſection of that 
act, which are „ that the proſecutor, for the recovery of ſuch 
« coſts, ſhall within ten days after demand made of the defendant, 
tc and refuſal of payment, have an attachment granted againſt the 
&« defendant.” In the preſent caſe only eight days had elapſed 
ſince the demand, which it was urged was ſuſſicient to entitle 
the proſecutor to an attachment, as the act ſays he ſhall be en- 
titled to it within ten days after demand. But 

The Court ſaid that, though the words of the ſtatute were 
& within ten days,” they had always been underſtood to mean 
that the ten days muſt elapſe before the attachment could be 
granted; otherwiſe, inſtead of the indulgence of the ten days 
ſuppoſed to be oftered by the Legiſlature, the party would be 
liable to an attachment immediately after a demand and refuſal. 


And the 
, Refuſed the attacliment. 


Mingay for the attachment. 
$ilveſter contra. 


THE END OF MICHAELMAS TERM. 
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The Kine again The Inhabitants of Gant. 3 


THS was an indictment for not repairing a highway: and An indi- 


, ment againſt 
it ſtated that © from time whereof, Sc. there was and yet is the — 


« common and ancient king's highway leading from the pariſh - bk, 
« of Hatley, St. George, in the county of Cambridge, towards and road jeading 
* unto the pariſh of Gamlingay in the county aforeſaid for all the TOY 


« liege ſubjects, &c. and that à certain part of the fam? king's com. — — 
«* mon highway called Hatley way, ſituate, lying, and being, in the ſaid bad: and it 
« parifþ of Gamlingay, containing in length, Cc. on, Oc. was and — —— 
et is in great decay,” Sc. After verdict for the proſecutor at quent alle- 
che Cambridge aſſizes, | ay = 
Le Blanc, Serjt. obtained a rule to ſhew cauſe why the judg- 7, the jams 
ment ſhould not be arreſted, becauſe it was not {tated in the in- 3 B. 
lictment that the road out of repair was in the pariſh of Gamlin= is in decays 
bay on the authority of a caſe in 2 Ro. Abr. title © Indict- 22 
ment,” wr. pl. 19. where an indictment for ſtopping a way at D. 
leading from D. to S. was quaſhed, becauſe it was alleged to be 
from D., which excludes it. 
Partridge and Graham now ſhewed cauſe, If it appear upon 
the whole indictment, taken together, that the road indicted is 
within the pariſh, the Court will not arreſt the judgment, eſpe- 
tially as this application is made after vergi&t, And this is diſ- 
Ver. III. oy tingeihable 
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tinguiſhable from the caſe cited from Ro. Abr, ; for it does not 
appear but that that was a motion before trial, whereas here the 
defendants have been convicted on the merits. But at the moſt 
that caſe only proves that, if a road be deſcribed as leading frm 


Cu A. 19. B., the from is excluſive of A. : but it does not follow that 


GAY, 


B. is excluded by the word unto. And even the former ſeemy 
to have been ſhaken by the caſe of R. v. the Inhabitants of Har. 
row, 4 Burr. 2090. 80 in Pugh v. the Duke of Leeds (a), a 
leaſe* (e from the day of the date” was held incluſive ; and the 
Court ſaid it might be taken to be either incluſive or excluſive 
according to the ſubject- matter. So in K. v. Adderley (6), the 
word “ after“ in the ſtat. 20 G. 2. c. 37. / 2. (which requires 
that no ſheriff ſhall be called upon to return proceſs, unleſs 
within ſix months after the expiration of his office) was de- 
termined to be incluſive. And there is leſs reaſon why the 
word © unto” thould neceſſarily be conſidered as excluſive. But 
even if there be any doubt on the former part of the indictment, 
the latter part poſitively ſtates that the part of the road, which is 
alleged to be out of repair, is ſituate in the pariſh of Gamlingay, 
Indeed it, ſeems to have been conſidered in ſome cafes that it is 
not neceſſary (c) in an indictment to ſtate the places from and 
to which a highway leads. 1 Hawk. P. C. c. 76. / 86, 
3 Keb. 89. Latch 183. and 10 Med. 383. If then it were un- 
necellary to deſeribe the highway with preciſion, the former part 
of this indictment may be rejected, and the latter alone, which 
is ſuſliciently certain, will warrant the judgment. 

Le Blanc, Serjt. and Min, in ſupport of the rule were ſtop- 
ped. -, 

Lord Krxvyox, Ch. J. — We arc not called upon in this cafe 
to ſay whether or not the indictment could have been ſuppoit- 
ed, il it had not deſcribed the places 72 and from which the road 
leads: but here the proſecutor has undertaken to deſcribe the 
road ; and the queſtion 1s, whether the pariſh of Gamlingay are 
bound of common right to repair the road which is deſcribed. 
Now they are only ſo bound, if the road lies within their pariſh. 
But the road is deſeribed as leading from Hatley unto Gam- 
{ingay, which excludes Gamlingay, I remember a ſimilar queſ- 
tion ariſing on the conſtruction of a turnpike act ſome years 
ago, reſpecting the road leading through Battel to Haſtings, 
when this Court held that the words © from” and * to” were 
both excluſive (4). And though it is to be lamented that 1 


(#) Ce. 714. (5) Desgl. 446. (e) Til. 3 Keb. 644. cont. (4) N. 1 Burr. 496+ 
} judgment 


= 
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\udgment is to be arreſted on account of the inſufficiency of the 
indictment, after a verdict has been obtained againſt the de- 
{-ndants, yet we ought not to countenance any negligence in 
thoſe whoſe buſineſs it is to draw inditments ; and if a defect 
in an indictment of this ſort were to be overlooked, it might be 
expected that the ſame indulgence ſhould be extended to all 
others. The caſe of Pugh v. the Duke of Leeds, which was 
cited, is not applicable to the preſent ; for that was deter- 
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GAMLIN- 
GAY. 


mined on the ground of there being no fraction of a day; and 


it muſt be remembered that though, I believe, that caſe was 
rightly decided, the contrary determination had before been made 
. by all the Judges. 

ASHHURST, J.—The caſe of Pugh v. The Duke of Leeds was 
properly decided : but that rurned on the conſtruction of a con- 
traſt between two perſons, where their intention was to be 
conſidered. But greater certainty is required in indictments 
than in contracts of that kind. Now the whole of the road de- 
{cribed by the former part of the indictment 1s excluded by the 
terms „from“ and “ unto ;” and the latter part is a contradic- 
tion in terms to the former allegation. 

GrosE, J. (a) - The caſe, quoted from Latch, for the ſecond 


point expreſsly determines that the principal objection is a valid 


one. There the indictment was quaſhed, bccauſe the road was 
deſcribed to lead from London 19 Kenjington, which excluded 
Kenſington. And it is there mentioned, that afterwards an- 
other indictment was quaſhed on the very ſame ground. With 
reipect to the caſe cited from Burrow it appears from the manner 
in which the indictment was drawn that the pariſh was not ex- 
cluded, But here the whole road deſcribed is excluded by the 
terms of the inditment * ynt9 Gamlingay,” 


Rule alias: 


(a) Haller, I. was fitting for the Lord Clance/lor, who was indifpoſed, 


The KixG againſt The Inhabitants of War rox in 
Le DaLE. 


WO juſtices removed Richard Cunliffe the pauper, and 
his family, from alten in Le Dale in Lencaſvire to 
Kirkham, in the ſaid county. On appeal it was admitted that 


"£64 MON) * 


Feb: uary 34 


In indent. 
ures ot ap- 
prentice- 
th.p, the 
apprentice 


covenanted to provide for himſelſ meat, drink, lodging, and phyſic in ſickneſs, during the tt 
for which benctit to the matter no additional dui y was paid under the 8 An, c. 9 . 45: And ta: 
indentures were held to be admiffible evidence, it not appearing that certain weekly panierte. 
wich the maſter covenanted to make to the apprentice ding the term, were not an equivacess 
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the pauper's original ſettlement was in Kirkham ; but the 1 


pellants infifled that he had gained a new ſettlement by apprey. 


ticeſhip in J alion;” and in ſupport of it oftered in evidence 
an indenture of apprenticeſhip, by which he bound himfclf to 
Cr:/z and Hall, callico primers, for 7 years. The indenture 
contained, beiudes the uſual covenants, a covenant on the part of 
the pauper, that he would at his own expence provide for him- 
ſelf meat, drink, waſhing, lodging, apparel, and phyſic at all times 
during the term; and alſo a covenant on the part of (7 and 
Hall to pay the pauper for the firſt, ſecond, and third years, 
five ſhillings per week, for the fourth and ſifch years fix ſhillings 
per week, and for the ſixth and ſeventh years ſeven ſhillings per 
weck. Ihe indenture alſo contained a proviſo, that in caſe the 
pauper ſhould be vilited with ſickneſs, and thereby rendercd 
unable to perform his work, or ſhould neglect to do or perform 
the ſame, he ſhoull not be entitled to any wages during the 
time he ſhould be ſo indiſpoſed, or viſited with ficknefs, or 
ſhould neglect to work: And in caſe he was not employed at the 
buſineſs for which he was bound, then the malters ſhould 
be at liberty to reduce one half of his wages ſor two montly 
yearly during the term. The pauper ſerved under this indent- 
ure two years in Jalton, The indenturc was written upon the 
proper ſtamp; but no additional duty was paid according to the 
8 Aun. c. 9. The reſpondents inſiſted that the indenture was 
izadmiſſible in evidence, and void, not only for want of a ſtamp 
{or the additional duty, but allo on account of the nature of the 
contract, and the clauſes contained in the indenture; but thy 
Seſſions thought that the indenture was admillible in evidence, 
and that it was not void, and they reverſed the order (a). 
Bearcroſt was to have argued in ſupport of the order cf 
Seſſions, but the Court wiſhed to hear the other fide firſt, 
Caldecolt, contra, contended that the indenture was not ad- 
miſhble in evidence, becauſe there was no additional ſtamp 
on it for the value of the maintenance of the apprentice during 
the term; and, as this is a burden which the law throws ou 
every maſter, to be relieved from it is a benefit within the 8 An. 
c. 9./. 45+; for that ſtatute uſes the word © thing,” which is 
ſufficiently comprehenſive to include the preſent caſe, In R. 
v. Northowram (b\, an agreement before the binding to paj 


(4) It was admitted but not Rated in the cafe that the wages were equiyalent tv, 
whe beard whilit the apprentice was cmnploycd as a printer. 


(#) Burr. . G 145 the 
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me maſter 305. to clothe the apprentive was held not t9 be 
within the ſtatute of Anne, though it may ſairly be inferred 
from what ſell from the Court, that, if the money had been 
given for other articles, or for clothes after the binding, it 
a1 have been within the act. And in a manuſcript note of 
Pennington v. Sudall (a), Affon J. {peaking of this caſe of 
R. v. Northowram), ſaid + the Court conſidered the caſe of 
« N. v. Narthowram merely 1s the taking of an apprentice ready 
« (clothed ; But Lee, Ch. J. and Probyn, J. ſail, if the payment 
« of the 30 5. had been ſub/equent to the binding, it would have 


been a different confideration.” In Pennington v. Sudall, where 


an objection was made to the plaintiff's being admitted to his 
freedom of the borough of Loncafler by apprenticeſhip, becauſe 
no additional duty had been paid for his maintenance, from 
which the maſter was exempt by a covenant. in the indenture, 
Lord Mansfeld hinted a very ſtrong opinion that the duty 
ſhould have been paid for it: and Afon, J. ſaid in expreſs 
terms, that the maintenance of the apprentice was an obligation 
thrown by law on the maſter. This is not like the cafe of 
R. v. Portſea (S), where the apprentice's father agreed to provide 
neceſſaries for his fon in confideration of a weekly ſum to be paid 
to him by the maſter. There the weekly payment was allowed 
by the maſter to the father for the expreſs purpoſe of thus pro- 
viding for his fon ; and the Court ſaid, that as there was nothing 
to ſhew that the weekly allowance was nov: what it profeſſed to 


be, namely, an equivalent, they would not preſume that it was 


nc? an equivalent, But here the weekly payments are not ſtate 
to be for the purpoſe of relieving the maſter from the burden of 
the maintenance, Wc. ; neither can it be collected from the cafe 
that thoſe payments are in fact an equivalent. But even if the 
weekly ſums were an equivalent for the maintenance, ſtill waſh= 
ing, lodging, and medicines, are dues arifing out of the relation- 

ſhip of maſter and ſervant, and conſequently to he exempt from 

theſe is alſo a benefit to the nratter, for which an additional duty 

ought to have been paid. Theſe benefits are capable of being 

eſtimated, and in truth are always valued at the ſtamp-office. 

Now if an additional duty ought to have been paid for all or 

either of the above benefits, this indenturs was void, and eught 
Rot to have been received in evidence. 


(=) Brits 155. pl. 381. (4) Burr. & C. 834 
L1 3 Lord 
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1790. Lord Kexxon, Ch. J.— The cafe of Penningten v. Sudal!, 
—— which has been cited, caunot be takeu as an authority deciding 
8 any thing. If we were to infer any thing from the caſe, it 
e Inha- would rather be the reverſe of that wiich has been ſuppoſed; 

OY: becauſe the caſe went off on an agreement to admit the appren. 

5 tice to his freedom, winch could only have been done under the 

idea that he had ſerved a legal apprenticeſhip. The principal 

queſtion, relative to the additional ſtamp duty, cannot be de. 

cided on this caſe, as it is now ſtated, I belicve it is the 

practice at the ſtamp- oſſice to ſet a value on theſe ſorts of be- 

neſits as a matter of courſe, when the indentures are carried to 

them. Now here the apprentice ſtipulated to provide himſelf 

with certain things, which it is ſaid the maſter is bound by law 

to provide for him, and ſor which it is contended an additional 

ſtamp duty ought to have been paid, becauſe it is a benefit to 

the maſter : But on the other hand the maſter was to make 

certain weekly payments to the apprentice. Then how can we ſay 

that theſe payments were not an equivalent for the maintenance, 

Oc.“ I believe they are much more. But before we can decid: 

the material queſtion, the juſtices muſt find the fact wither theſ: 

payments were or were not an equivalent. I therefore ſtudiouſly 

avoid giving any opinion on the general queſtion : and it is 

enough for me to ſay at preſent, that it docs not appear but that 
the maſter gave an equivalent for the benefit which he re- 
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ecived. | | 
BULLER, J.—1 do not ſee any thing like a benefit to the maſter, 


for which an additional duty ought to have been paid. The 
maſter covenanted to pay the apprentice ſo much per week ; that 
clearly is not within the ſtatute. Then it was provided that, 
in caſe the apprentice ſhould be ill and unable to perform his 
buſineſs, or neglect to do it, he ſhould not receive any wages: 
but this was no benefit to the maſter; it was only an agree- 
ment that he fould not pay, but not that he ſhould receive any 


thing. 


Fer Curiam, Order of Seſſions confirmed (a]. 


(a) Vd. R. v. The Inhabitants of Zeighter, oft. 4 vol. 732» 
; \ N - 
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The KING againſt James Cook. — 

J Feb. 34. 

t 1* defendant, having been convicted in two penaltics The od. 

; of 101. each, before a magiſtrate of the town and liberty — 

K of King flon upon Thames, one for letting an horſe to hire by 25 Ged. 3 

e the mile to be uſed in travelling poſt, without delivering to |: „ 

l the perſon hiring the ſame a ſtamp- oſſice ticket; the other for os e 
not inſerting in his weekly accounts any account of his having — 

D let the horſe to hire, c. contrary to the ſtatute 25 Ges. 3. — 

8 6. 51. appealed to the King fon Seſſions, where the conviction fervice of 
was affirmed, ſubject to the opinion of this Court on a caſe gent. 

( * "ſtating in ſubſtance as follows. The defendant is a poſt-maſter 

, of King fon, under the appointment of the poſt-maſter-general, 

l and is an innkeeper reſiding in that town, and is duly licenſed 

0 to let to hire horſes for the purpoſe of travelling poſt pur- 

0 ſuant to the directions of the 25 Ges. 3. c. 51. On the 5th 

; of June laſt, a certain letter or packet, addreſſed to his Ma- 

; jeſty's poſt-maſter-general in Lenden, was brought to the de- 


fendant at his houſe at King /{on, being the poſt-office there» 
x from the poſt- oſſice at Guildford, by a man and horſe hired for 
; the purpoſe ; and at the ſame time was brought to him with 
a the letter a way-bill, which is as follows; “ For his Majeſty's 
. & ſpecial ſervice. To the ſeveral deputy poſt-maſters between 
= « Pori/mouth and London,” [This way-bill directed them to uſe 
the utmoſt expedition in ſending the expreſs ; and was ſigned, 
Walfngham and Carteret, poſt-maſter-general.] The de- 


; lendant immediately on receiving the letter on the 5th of June 

. forwarded the fame, together with the way-bill, by a man and : 

: horſe, to the poſt-maſter-general at the general poſt- office in 

g Lombard-/lreet, London, It alſo appeared that a letter directed 

to his Majeſty's Principal Secretary of State for the home de- ; 
; | partment was incloſed in the letter ſo addreſſed to his Majeſty's þ 
poſt-maſter-general, and that there was no other letter or paper 0 


incloſed therein. That letter was from his Majeſty's governor 
at Portſmouth, and was not upon any private buſineſs or concern 

. whatſoever, but wholly related to the public concerns of this kingdom. 
It likewiſe appeared that the expence of conveying the expreſs 
from Portſmouth to London was paid by the poſt-maſter-general 
out of the revenue of the poſt- oſſice; and that the defendant q 
was paid or allowed by the poſt-maſter-general out of the re- 
venue collected at the poſt-offic?, at the rate of 3 d. per mile, for 
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conveying the ſame expreſs by a man and horſe from King {> 
to Lombard: ſtreet. The King's meſſengers, when they hire 
horſes to go on the public ſervice, always pay the duty for 
horſes that are hired for ſuch ſcrvice. The poſt-matlter-generat 
is always paid ſor carrage of letters fent by or to any public 
officer or office whatſoever under Government, though the letters 
are on the expreſs ſervice of Government, and relate to nothing 
elſe; except ſuch letters as by act of parhament are allowed to 
paſs free of poſtage, amongſt which are all letters from and to 
his Majetty's Principal Sccretaries of State, and from or to his 
Majeſty's poſt-maſter-general. The defendant did not at the 
time of letting the horſe to hire for the purpoſe aforeſaid deliver 
to the poſt-boy, who rode the horfe and conveyed the expreſs 
from King ſton upon Thames to London, any ſtamp-office ticket, 
as by the ſaid act is required to be delivered to the perſon hiriig 
any horfe for the purpoſe of travelling poſt, by the mile or 
ſtage; and the defendant did not infert in the weekly account, 
delivered by him to the proper officer authorized by the com- 
miſſioners for managing the duties on ſtamped vellum, Yc. to 
receive the weekly accounts of the poſt-maſlers, innkec pers, and 
other perſons licenſed to let poſt-horſes, in purſuance of the act, 


any account of the hiring or letting to hire of the horſe for the 


conveyance of the expreſs. 


Shepherd and Aarryat, in ſupport of the order of Seſſions. 
The words of the act (a) on which this queſtion ariſes being 


general, namely, “ that for and in reſpect of every horſe hired 


« by the mile or (tage, to be uſed in travelling poſt, &c. there 
« ſhall be charged a duty,” &c.; and the 15th ſection having 
inflied a penalty on every poſt-maſter, innkeeper, &'c., who 
ſhall neglect to receive the ſame, or to deliver a ticket, c., all 
perſons are prima facie included; and therefore it is incumbent 
on the other {ide to ſhew a ground for exemption in this particular 
inſtance. It has been already decided in the caſe of the Ang 
v. Webber (5) that an expreſs, as ſuch, is not exempted, though 
ſent through the medium of the poſt- oſſice: that indeed was the 
caſe of a pripate expreſs ; but there is no foundation for any diſ- 
rinction between that and a public expreſs. For reaſoning by ana- 
logy from the 4 Ces. 3. c. 24. [the general poſt act] it appears 
that the exemptions from the duties thereby impoſed are altoge- 
ther perſonal, and attached to the characters of the Seeretaries of 


(5) Ante, 3 vol. 72. 


(#) 25 Cc. 3. e. 31. J 4 
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E State and poſt-maſter-general, and extend to all letters ſent or 1790. 
5 received by them, without any diſtinction of ſuch as relate to 
or he Kine. 


public or private concerns : which alſo ſhews that, without ſuch * ow 
particular exemptions, the Legiftature ſuppoſed that every de- Cvox. 
ſcription of perſons, whether aCting in official employments or 
otherwiſe, would be liable to pay the duty for every letter ſent 
8 or received by them. If the exemption had been intended to 
ariſe in reſpect of the nature of the ſervice, being for tha 


0 public, it would alſo have been extended to every other public 
4 office. But it never was pretended that letters received by ſuch 
| other offices, not included within the exceptions in the act, 
x - were not liable to pay the poſtage, though written on the pub- 
| lic account. Now as no ſuch exemprions are introduced in 
s this act in favour of public expreſſes, it is fair to infer that the 
5 Legiſlature did not intend that they ſhould be exempted. In 
: the caſe of Lord Amherſt v. Lord Somers (a), the exemption 
» from the rate did not ariſe in reſpect of the public ſervice, but 
: becauſe in that caſe the plaintiff could not be ſaid to be the oc- 
| cupier. There ſeems to be no more reaſon for excuſing the 


poſt- maſter- general from the payment of this particular duty 
than from the land- tax, exciſe, or other duties; nor why, if 
he ſhould: be exempted, other public offices ſhould not have the 
ſame exemption. Whereas it is well known that all thoſe offices 
pay taxes of every deſcription. There is an additional reaſon 
= for making public expreſſes liable to the duty, becauſe no 
means are leſt to the tax gatheters of aſcertaining which is a 
public or private expreſs, they being both forwarded in the 
ſame manner. It may alſo happen that the ſame cover may 
contain a private as well as a public expreſs, which will introduce 
another difficulty, whether the private expreſs ſhall be then ex. 
empt from the duty. [Per BULLER, J. That difficulty is eaſily 
ſolved ; ſor if the horſe be not exempt in /oto, there is no exemp- 
tion at all; and the individual muſt pay the duty.) 

Bearcroft and Ruſſel, contra, were ſtopped by the Court. 

Lord Kenyon, Ch. J.—Generally ſpeaking in the con- 
ſtruction of acts of parliament the King in his royal character is 
not included, unleſs there be words to that effect. This has been 
likened to ſeveral caſes to which I cannot by any means aſſi- 
milate it: it has been ſaid that if the duty be not paid for 
ſuch an expreſs as the preſent, becauſe it related to public buſi- 


1 Arte, 2 vol. 353+ 
neſs, 
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neſs, the exciſe duties will not be paid at the public offices : 


— but exciſable commoditics are things promiſcui iſus, on which 
The 3 the duty is payable before it is known by whom they are to be 


again 
Cook 


conſumed. It was very properly decided in R. v. Vel ber that a 
conveyance by expreſs is not exempt from the payment of the 
duties impoſed by this act of parliament, if there be an imme. 
diate ſubject on whom the tax will fall. But this is the caſe of 
a public expreſs on the ſervice of Government. The fa. 
25 Geo. 3. c. 5 1. / 4. enacts that “ for and in reſpect of every 
« horſe hired by the mile or ſtage, to be uſed in travelling poſt, 
* there ſhall be charged a duty of 1*'gd. for every mile ſuch horſe 
« ſhall be hired to travel poſt ;” and the 15th ſection enacts, 
de that the poſt-maſter ſhall aſk, demand, and receive of and 
tt“ from the per/cn or perſons hiring the ſame the ſum of 14 d. per 
cc mile,” Sg. Now in this caſe who can be ſaid to be the per. 
ſon hiring the horſe? The packet was ſent for the uſe of Go- 
vernment ; and it paſſed though the hands of the different poſt- 


maſters, who forwarded the expreſs in conſequence of an official 


duty incumbent on them. But they cannot be ſaid to be the 
perſons hiring the horſes within the meaning of the act. My 
opinion proceeds on the ground that this was on the feryice of 
Government; and the caſe ſtates in expreſs terms that the packet 
contained a letter directed to one of the Principal Secretarics of 
State, and that it vas not an any private buſineſs whatever, but 
wholly related to the public concerns of this kingdom. Now al- 
though there is no ſpecial exemption of the King in this act of 


parliament, yet I am of opinion that he is exempted by virtue ol 


his prerogative, in the ſame manner as he is virtually exempted 
from the 43d Eliz. and every other act impoſing a duty or tax on 
the ſubjects. And I underſtand that the horſes, carrying the 
mail, were never deemed liable to the poſt-horſe duty. 

The three other Judges concurring, 
Order of Seſſions quaſhed. 
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The Kine again, the Directors and Guardians of the * 
Poor within the Hundreds of TuxsT EAD and Hae- 
PING in NORFOLK. 


THESE directors, by virtue of the power given them by Although it 


F 2 is enacted 
the 25 Geo. 3. c. 27. with the conſent of two juſtices, by che 20G. 


2 . = 3. 6. 36. re- 
bound a poor male child, belonging to one of the hundreds, ap 3 


prentice to Joſeph Reynolds, who is an occupier of lands, but binding of 


ö , ith; ra 
not an inhabitant within the hundreds. Reynolds appealed to — 
the Court of Seſſions, who were of opinion that he was not 2 mo 
bound to receive the apprentice, becauſe he was not an inha- —— 
iſtricts, 


bitant as well as occupier; ſubject however to the opinion of that no per- 
this Court on a caſe ſtating theſe facts. By the 25 Geo. 3. ſon ſhill be 
bound to re- 


c. 27. the directors are empowered, with the conſent of two ceive any 
. . 7 : : ſi f 
juſtices for the county of Ne, to bind any child or children to — 5 2 


be ayprentices to any cccupier or occupiers of lands or tenements, 4 — be an 
ipabitant 


or to any perſon or perſons uſing any trade in any pariſh, a» occupier 


F FRY in the pariſh 
hamlet, or place within the hundreds, whom they ſhall i 


judge proper perſons to take apprentices, Sc.; and the perſons, child lives, 
to whom fuch children ha © bound apprentices, ha ceſſary that 


bound to receive and provide for ſuch apprentices in like man- the maſter 


2 .* * P ſhould 
ner as they are now obliged by the laws in being to provide for ii re- 
* 4 * 
apprentices. 3 


Mingay and Coaper, in ſupport of the order of Seſſions, ob- he be an e- 


cuf ter there, 


ſerved that the ſtatutes 20 Geo. 3. c. 36. & 25 Geo. 3. c. 27. were it is ſuth- 


made in pari materid, and ought therefore to be taken into con- 8 
ſideration together. 1 Burr. 447. The former is entitled, « ant” and 
« An act for obviating doubts, touching the binding and re- « pier, "are, 
« ceiving of poor children apprentices, in purſuance of ſevcral — 
& acts of parliament made for the relief of the poor within parti- — 


« cular incorporated hundreds or diſtricts.“ It recites that ſeveral ©" 

acts had been paſſed for the better relief and employment of the 

poor in particular incorporated hundreds, whereby power 15 given 

to bind poor children apprentices under certain reſtrictions 

thercin mentioned, and that doubts had ariſen whether perſons _— 
are compellable to receive ſuch poor children, c. and it enacts 

that /nch perſons ſhall be compellable to receive and provide 

ſor ivch poor children; with a proviſo that nothing in the 

act ſhall! be conſtrued to compel any perſon to take any ſuch x 
poor cluld apprentice, winleſs fuch perſin ſhall be an inhabitant 
; : end 


„ 


* 


5 * Ann — — „ D — * * 
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79. and occufier of lands, & c. in the pariſh to which ſuch child he. 
logs. Now the clear meaning of theſe two ſtatutcs, taken to- 
Ihe Rise i . . 

0 gether, is that no perſan (hall be bound to receive an apprentice 
* 1 unlels he be an inhabitant as well as occupier in the pariſh, Ang 
Fave @ this cafe is difſtinguichable from that of BR. v. J. Clapp (a), 
ara. What was determined on the 43 Kg. c. 2. 

Lord kewrox, Ch. J. (Hopping Le Blanc, Serjt. and Pran 
contra) — This calc is not to be diltinguithed on principle from 
that of R. v. Clapp ; and we lee no reaſon to depart ſrom the opi- 
nion which we gave in that cafe. It would require very ſtrong 
words to convince me, that this particular diſtrict ſhould be py. 
verned by a different law from the generality of pariſhes through- 
out the kingdom: if indegd the Legiſlature had uſed imperative 
words, we mult have been bound by them; but there are nouc 
ſuch in this ſtatute, Here great ſtreſs has been laid on the pro- 
vifo in 20 Geo. 3. which has the words “ inhabitants and occu- 
pers.“ Now the ſtatute 43 Lig. uſes the word “e inhabitants,” 
which has been held not to be confined to rgants : and Lord 
C:he (5), in his reading on the 22 Hen. 8. c. 5. relative to the 
repairing of bridges by the inhabitants of counties, ſays the word 
cc inhabitants“ includes thoſe who occupy lands in the county, 
though they do not reſide there. For ſome purpoſes © inhabit. 
4 , and i occupiers” are ſynouimous terms. Where a per- 
ſons derires a benefit from property which he occupies in a pa- 
liſh, he is liable to contribute to the eaſe of it; and in R v. 
Clapp, we obſerved that this was one of the modes by which he 
was to contribute to the caſe of his parith, If indeed the Le- 
giſlature had added the words “ rekants” to“ inhabitants“ in 
this act of parliament, that wald have confined this burden to 
perſons actually reſiding within the parith, 

The three other Judges concurring, | 

| Order of Seſſions quaſhed, 


for 


„ Ante 107. (4) 2 Inf. 702. 
Tac: 1 $ OTE, 
Bs. an. Cunky againſt Eptxcon. 
8 2 Han plaintiff, through the medium of the defendant his 
dow broker, had made two purchaſes of cotton, the one of 
ood. icr o . - 
2 princi= $© bags from Bateman, the other of 40 bags from Entwiſle : and 
p- re cd 


107 & per cent. to indenmiſy hun frem any loſs on the re-fa'e ; it was held that this wma 3 
&:!crarged when the piinc rel lad @ att opportunity of felling to advantage, * — ty 
t cu h he was afterwards ot! ged tg Dll rata loſs. 1 he gf it duced to writings Oct cob 
Ne 4% a te ale '; 1% 4 ton 1 4 the 
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the defendant engaged for £ per cent. to indemnify the plaintiff 


$5Z 


1790. 


from any loſs on the re- ſale of them. It appeared that the market 


price of cotton had rilen gradually for about three weeks after 


Cranky 
ap ai alt 


the purchaſe, of which advantage the plaintiff did not ayail him- EDeren 


ſelf, though there was evidence to ſhew that he was in the ha- 
bit of attending the market, but he waited for ſome weeks longer, 
when he re-ſold them at a conſiderable loſs; to recover which 
difference the preſent action was brought upon the defendant's 
contract of indemnity. - At the trial before Lord Kenyon, at the 
Sittings after laſt term at Gui/dhall, the plaintiff gave parol evi- 
dence of the contract of indemnity between him and the de- 
fendant; and for further proof called upon the defendant to 
produce his book, upon inſpection of which it appeared that 
the defendant had entered a minute of the contract between the 
plaintiff and Bateman and EAxtwiſie ſor the purchaſe of the 
cottons, at the bottom of which had been written the letter 
« G,” which was a private mark of the deſcadant's, and was 
explained by his cler' to mean guarantee. It was objected, on 
the part of the defendant, that this entry, having been produced 
as written evidence of the contract, ought to have been ſtamped, 
by virtue of the 23 Geo. 3. c. 58. which requires a ſtamp on every 
piece of paper upon which any agreement ſhall be written, 
whether the ſame ſhall be only evidence of the contract, or obli- 
gatory on the parties from its being a written inſtrument. 
2dly (a), that the defendant was not liable at all under the cir- 
cumſtances of this caſe ; the contract of indemnity having been 
fatizied by the ſubſequent riſe of cotton in the public market, of 
which the plaintiff ought to have availed himſelf. And to that 
opinion Lord Kenn inclined, in ſumming vp the evidence to 
the jury, but they ſound their verdict ſor the plaintiff to the 
amount of the loſs ſuſtained by him on the re-lale. And theſe 
poiuts being reſerved for the conſideration of the Court, a rule 
was obtained to ſhew cauſe why a nonſuit ſhould not be 
entered on the ground of the firſt objection, or a new trial 
awarded on the ſecond. : 

Erſkine, Mingay, and 1Ved, now ſhewed cauſe; inſiſting, as 
to the firſt objection, that the contract between theſe parties was 


(a) Another objcction was alſo taken at the trial, namely, that it was neceſſary '@ 
have recourſe to fome evidence in writing in order to charge the deſendant; for tht 
mete parol agreement between theſe parties would be voi hy the ſtatute of frauds, 
Which declares that any ſpecial promiſe to anſwer for the debt, de ſault, or miſcare 
riaze, of another, Mall be void unleſs reduced to writing : bet this str gion was 
Ker wards abandoned. 


only 
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only by parol, and that the minute in the defendant's book was 


—= merely a memorandum entered at the bottom of the other con- 


CuxkryY 
againſt 


tract for his own private uſe, and not by the direction or apree. 


Eoxx50s. ment of the plaintiff, The minute entered in the book, with 


reſpect to the purchaſe of the cotton, was as between the plain. 
tiff and other perſons, and was no further connected with the 
agreement between theſe parties than as it was made the baſis 
of their contract in reſpect to the ſubjeQ-matter of it: for it 
could not be ſuppoſed that, if the contract had been agreed to 
be reduced to writing whereby the defendant engaged to gua- 
ranty to the plaintiff, the inſtrument by which the former bound 
himſelf ſhould remain in his own hands. Neither was it poſ- 
ſible under theſe circumſtances for the plaintiff to get it ſtamped, 
as it never was under his control. It was only appealed to in con- 
firmation of the plaintiff's caſe, which was however ſufficiently 
eſtabliſhed without it. But admitting that the entry in the book 
had been produced as the evidence of the contract on which this 
action was founded, {till it need not have been ſtamped ; for this 
caſe comes within the exception contained in the 4th ſection of 
the 23 Geo. 3. c. 58. whereby it is provided that nothing in that 
act ſhall extend to any memorandum, letter, or agreement, made 
for or relating to the ſale of any goods, under which latter de- 
ſcription this contract undoubtedly falls. But, at all events, 
there being parol evidence of the contract ſufficient to ſupport 
the verdict, this objection alone is not a ſuſficient ground upon 
which the Court in their diſcretion will ſet aſide the verdict. 
2dly, The extent of this contract was expreſsly left to the jury, 
who by their verdict have found that the meaning of the parties 
was, that the defendant ſhould make good to the plaintiff the 
loſs ariſing from the re · ſale under the circumſtances of this caſe, 
And their conſtruction is fairly warranted by the nature of 
the contract; by which the defendant engaged at all events that 
the plaintiff ſhould not be a loſer on a re- ſale of the cottons. 
There was no limitation of time in the contract itſelf; and if 
this broad line of conſtruction be departed from, it will be ex- 
tremely difficult to draw any other, or to aſcertain what ſort of 
riſe in the market, or for how long a duration, would bind the 
plaintiff; non conſlat that the plaintiff had notice of the riſe in 
this caſe. In order to have diſcharged himſelf before, the de- 


fendant ſhould at leaſt have given ſpecial notice of it. It was 


ſufficient, in order to charge the defendant upon his undertaking, 


that- 


7 — c—_ E — „ . — — 4% 
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that the plaintiff acted bong fide and with common prudence, 1790. 
which was not controverted. — 
The Court being of opinion with the defendant upon the ſe- —_ 
cond ground, which was made for a new trial, would have Evgaxv0R 
ſtopped his counſel : but they deſired to be heard on the ſirſt 

ground, as to entering a nonſuit; upon which 

Bearcroft and Zower obſerved, that though the plaintiff had 
given parol evidence of the contract, yet as he did not chooſe 
to rely on that, but produced a written entry of it, it muſt now 
be taken as if no other evidence had been given, that being 
the higher ſpecies of evidence. 'That therefore cught to have 7 
been ſtamped by virtue of the ſirſt ſection of the act, and cane *. 
not be conſidered as coming wirllin the exception in the fourth 
ſection, which means only contracts relating to the ſale of goods * 
«5 between vendor and vendee, and cannot be taken to extend to | 
other than the contracting parties. 

Lord Kenyon, Ch. J.— When the firſt objection was made 
at the trial, I thought that it was not taken without ſome ground; 
but on looking into the act of parliament, I am of opinion that 
this is not ſuch an agreement as is required to be ſtamped, For 
it was made at the time of the original contract of ſale of theſe 
goods and related to the ſale of them. But the ground, on which | 
| proceed, is on the merits of the cauſe. I do not impute to the 
plaintiff any miſconduct, but that, being a ſpeculator in cotton, 
he was not ſatisfied with the moderate profits which he might 
haye gained, but waited for a (till higher riſe in the market; 
and having waited too long, he now withes to be indemniſied at 
the expence of the defendant. But I think, on the fair con- 
ſtruction of the contract of indemnity, that the defendant is 
diſcharged under the circumſtances which have happened; for 
the fair import of the contract is, that the defendant ſhould 
guaranty to the plaintiff that he ſhould be enabled to make a 
profit of the cotton; and there was evidence to ſhew that there , 
had been a gradual riſe in the market for three weeks after- 
wards, during which time the plaintiff might have made con- = 
iderable profits if he had choſen to avail himſelf of the op- | 
portunity. And having loſt that opportunity, I think he | 
cannot now have recourſe to the defendant. If the agreement 
lad been that the defendant was bound to give the plaintiff in- 
formation reſpecting the time when theſe goods could be re- 
fold to the greateſt advantage, there would have been ſome 


ground for the plaintiff's argument: but that was not ne- 
ceſſary; 
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ceſſary; and indeed it appears that the plaintiff muſt have been 
m—— fully appriſed of the gradual rife of the market, as he was in the 


habit of attending it. If this were not ſuſſicient to ſatisſy the 


Evxxs08. contract of indemnity, no other line could be drawn. There 


fore I am of opinion that there ſhould be a new trial. 

Asununsr, ].—l agree with my Lord on both points, As to 
the firſt: this is within the exception in the 23 Ges. 3. c. 58, 
This was not indeed a contract for the fale of goods, but ariſing 
out of a contract for the ſale of them; therefore it is relating to 
the ſale of them. But on the other ground I am of opinion that 
a new trial ſhould be granted; for it does not follow that, pro- 
vided the plaintiff acted bong fide, he was at liberty to keep the 
goods as long as he pleaſed ; he ought to have taken advantage 
of the riſe of the market, and could not indulge himſclf in any 
further ſpeculation at the expence of the defendant. It would 
be unjuſt to put ſuch a conſtruction on the contract; for then 
there would be no limits to the defendant's riſk, and the advan- 
tage would be all on the fide of the plaintiff. 

Bvur1iftr, J.— In anſwering the firſt objection, the counſel 
for the plaintiff have taken two different grounds; 1ſt, con- 
tending that this was a mere parol agreement only, and 
was not affected by the written evidence; and, 2dly, that if this 
written entry muſt be taken as evidence of the contract, it need 
not be ſtamped. As to the firſt, I am clearly of opinion that 
it muſt be conſidered as a contract in writing, and that there ex- 
iſted but one contract in writing between theſe two parties. If 
the plaintiff had relied on the parol evidence only, the witneſs, 
who was called to prove it, would have been aſked on his croſs 
examination whether or not it was reduced to writing ; and if 
he had anſwered in the affirmative, no parol evidence could have 
been given of it. This was all one entire contract, the founda- 
tion of which was the defendant's agreement to indemnify the 
plaintifF againſt any loſs which might ariſe on the re-fale of theſe 
goods, But, notwithſtanding this, I think that this entry 
need not be ſtamped : and this appears from the manner in 
which I have already conſidered the contract. For this was 3 
contract directly for the ſale of goods, or at leaſt it was a con- 
tract relating to the ſale of them. If the contract of indemnity 
had not exiſted, there would have been no contract whatever 
between the plaintiff and the original vendors of the cotton. 

But, on the merits, the defendant is entitled to a new trial. 
The meaning of the guarantee ſcems to me to be this; I will 


« engage 
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tr engage (ſaid the defendant) that you may ſell the cottons for as 


contract: If ſo, it remains to be inquired whether the plaintiff 


could have ſold the goods at an advanced price, and whether or E2zx508, 


not he has been guilty bf negligence in not having ſo done. 
There is no doubt upon the evidence but that he might bave re- 
fold them at a conſiderable advance. But it is objected that it 
does not appear that the plaintiff knew of the riſe of the 
market, and that the defendant was bound tv give him notice 
of it. To this it may be anſwered that the plaintiff, having en- 
paged in a mercantile tranſaction, and having ſpeculated on the 
riſe and fall of the market, was bound to take notice of the true 
tate of it. In ſuch a caſe as this, where there was a continued 
adyance in the price for three weeks, it was not neceſſary for the 
defendant to call on the plaintiff to re- ſell the goods. If indeed 
there had been a ſudden riſe in the market for a few hours, or 
for one morning, and that was known to the defendant and not 
to the plaintiff, the former would not have been diſcharged, 
unleſs he had informed the latter who then neglected to take 
advantage of it. But here it is clear upon the evidence that the 
plaintiff might have made ſome gains, if he had choſen to avail 
himſelf of the opportunity. He negleQed however to take that 
opportunity, and thoſe to ſpeculate ſtill further, but that he 
could not do at the defendant's riſk ; for if he might have pro- 
fited by a reſale of his goods, and did not, that is ſufficient to 
diſcharge the defendant. 

GRosk, J.—It does not ſeem neceſſary to determine whether 
or not this contract was in writing; if it were, I ſhould be in- 
clined to differ from my brother Buller. I rather think it was 
a contract by parol, founded indeed on a contract in writing. 
The agreement, on which this action is brought, was a contract 
of indemnity z of which the written contract between the 
original parties formed no part. However I am clearly of 
opinion that, whether this was ſo or not, this writing was ad- 
miſſible in evidence, though not ſtamped, as it related to the 
fale of goods. On the other ground, I think that the contract of 
indemnity eannot be conſtrued to continue in force at all 
events till the goods ſhould be ſold, be that time when it might. 
But the eonſtruction put upon it by my brother Buller is the true 
one, that the defendant engaged that the plaintiff might re- ſell 


| the goods to advantage: and as there is no doubt on the evidence 
M m 
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« much as you gave for them.“ That is the full extent of the — 
Curry 
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If the plain- 
tiff take no 
ſtep in the 
cauſe tor 
three terms, 
and in the 
fourth ſign a 
eoncilium, 
and obtain 
zudęment in 
the fitth 
term, the 
ſigning of 
the cencilium 
is taking a 
Nep in the 
cauſe, ſo as 
to make it 
unneceſſary 
to give a 
ter m's no- 
tice. The 
rule, re- 
quiring a 
term's no- 
tice after a 
delay of four 
terms, does 
not apply 
where the 
proceedings 
have been 
delayed at 
the defend- 
ant's re- 
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but that that might have been done, I think the defendant is diſ. 
charged, and that there ought to be a new trial, 
Rule abſolute for a new trial, 


BLaxD againſt DARLEY. 


4 * having been obtained to ſhew cauſe why the judgment 

in this caſe ſhould not be ſet aſide for irregularity ; becauſe 
four terms had intervened between the laſt ſtep and ſigning 
judgment, without giving a term's notice that the plaintiff 
intended to proceed, 

Conſle now ſhewed cauſe; inſiſting that this did not come 
within the rule, which requires a term's notice, in order to 
prevent the defendant being ſurpriſed, ' becauſe the ſigning 
judgment had been delayed merely from an indulgence to the 
defendant; repeated applications having been made by his at- 
torney for this purpoſe, who had promiſed to pay the debt, 
This is like the caſe where the proceedings are ſuſpended by an 
injunction, and in which a term's notice is not neceſſary when 
the injunction is diſſolved (a). But even if this were not an ex- 
ception to the rule, there has not been in point of fact a delay 
of four complete terms; ſor in the fourth term, namely in 
Trinity term laſt, a cencilium was ſigned by the plaintiff's counſel, 

Cooper, in ſupport of the rule, obſerved, that though the con- 
cilium had been ſigned in Trinity term, it was neither ſerved on 
the defendant, or filed in the office, till Michaclmas term, ſo that 
he had no notice whatever that any ſtep had been taken within 
the four terms. And if this were allowed, it would always be in 


the power of the plaintiff, who wiſhed to ſurpriſe the defendant, 


to take ſome {tep in his abſence, and at a favourable opportunity 
give a ſhort notice that the cauſe was cither to be tried or argued, 
when the defendant might not be prepared for his defence. 
With reſpect to the other ground, a mere requeſt by the defend- 
ant's attorney to delay ſigning judgment, has never yet been 
conſidered as an exception to the rule, But | 

The Court ſaid that ſigning a concilium was taking a ſtep in the 
eauſe. And 

BULlLER,J. added — That the rule was eſtabliſhed for the purpoſe 
of preventing any ſurpriſe on the defendant after the plaintiff had 
lain by four terms without proceeding in his action; and theres 


(a) Vid. 2 J. Rep. 762. 784. and 2 Farr. 664, 


ſore 
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fore it did not apply to a caſe like the preſent, where the ror 
on had been uſing falſe pretences to prevent the plaintiff's o 


raining judgment in the regular time. Rule diſcharged. 


Tart againſt WELLINGS. 


EBT on bond, dated 24th March 1786, by the defend- 
D ant to one Ars Iellings, ſince deceaſed, and the plaintiffs 
in 1550 J. 6s, The defendant craved oyer of the bond, yo 
alſo of the condition; which was, that the defendant _— 
on or before the 5th of January 1787 transfer into the 
names of Ann Wellings and the plaintiff, their 33 
&c. 29 J. 5 6. conſolidated annuities in the bank of Englan 
commonly called ſhort annuities, &c. and would in the mean 
time pay unto Ann Melliugs and the plaintiff, their a. 
Kc. the ſaid annual ſum by even half-yearly payments o 
144. 125. 6 d. each, when and as the ſame would become 
due and payable, provided the ſame were part of the aforeſaid 
ſtock ; (that is to ſay,) on the 5th of 7% and the 5th of Janu- 
ary next; and alſo would on or before the 5th of January 
1788, transfer into the names of 4. Wellings and the plaintiff, 
their executors, &c. other 29/. 5. per annum of the ſaid 
conſolidated annuities, and would in the mean time pay unto 
A. Wellings and the plaintiff, their executors, &c. the ſaid 
laſt- mentioned annual ſum, by even halft-yearly payments of 
141, 125. 6d. each, when and as the ſame ſhould become due 
and payable, provided the ſame were part of the aforeſaid ſock, 
(that is to ſay,) on the 5th of uy and the 5th of January in 
each year. And he then pleaded, 1ſt, non eff fatum z and 2dly, 
that on the 1ſt of September 1784, at, Oc. it was corruptly and 
againſt the form of the ſtatute agreed between one T. Wellings, 
ſince deceaſed, to whom the plaintiff is the ſurviving executor, 
as after-mentioned, and the defendant, that the teſtator ſhould 
lend, forbear, and give to the defendant day of payment of 
the ſum of 912/. 127. 6d. then charged, alleged, and ad- 
mitted to be due to the teſtator from the defendant, for certain 
periods, and on certain terms, then agreed upon between them, 
(that is to ſay,) that the defendant, for the loan, rage 
and giving day of payment of the ſail ſum of 9121. 125. 6d, 
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until the tſt of September 1785, and in diſcharge thereof 
ſhould on the 1ſt of September 1785, transfer unto the teſtator 
the ſum of 74/1. 105. per annum, in the ſhort annuities, and 
ſhould in the mean time pay to the teſtator the ſaid annual ſum 
of 74/7. 105. on the 5th of January and 5th of July in each 
pear; OR ſhould pay to the teſtator on the 5th of Zanuary 1786, 
the ſum of 912/. 12 57. 6d. together with the ſum of 371. 5. 
and in the mean time the ſum of 37 J. 5 f. on the 5th of January 
1785, and the further ſum of 37 J. 5 f. on the 5th of Fuly 1785; 
and that for the ſecuring the ſaid ſum of 912 7. 12 5. 6 d. ſo agreed 
to be lent as aforeſaid, and the ſaid ſeveral ſums of money ſo 
agreed to be given and paid as aforeſaid for the lending and giy- 
ing day of payment of the ſaid ſum of 912/. 125. 6d. the de- 
fendant ſhould execute, and as his deed deliver, to the teſtator a 
certain writing obligatory, with a condition thereunder written. 
making void the fame in caſe the defendant ſhould on the 1ſt 
of September 1785, transfer to the teſtator the ſaid ſum of 
740. 106. per annum, in the ſhort annuities z (which annuity, it 
was agreed, ſhould be ſtated in the ſaid condition to have been 
the intereſt or ſhare of the teſtator in the ſaid joint-ſtock, and to 
have been by him, before the exccution of the ſaid wricing obliga- 
tory, transferred to the defendant;) and ſhould in the mean time 
pay to the teſtator the faid annuity by even half-yearly pay- 
ments, as the fame ſhould become due, (viz.) on the 5th of 
January, and 5th of July in each year; or if the defendant ſhould 
on the 5th of January 1786, pay unto the teſtator, his executors, 
Sc. 9121. fz. 6d. which ſhould be mentioned and exprefled 
in the ſaid condition to be the conſideration of the ſaid pretended 
transfer or ſale of the ſaid annuity, together with 37 J. 5 f. as the 
dividend due on the faid annuity, and did and ſhould in the mean 
time pay unto the teſtator, his executors, &c. the ſaid annuity 
of 74/. 105. per annum, by even half-yearly payments on the 
5th of January and the 5th of Fuly in each year: whereas in 
truth and in fact, no ſuch transfer of any ſuch annuity was ever 
made, or intended to be made, by the teſtator to the defendant, 
but the ſame was inſerted in the ſaid condition only as a colour 
and device for the purpoſe aforeſaid. That, in purſuance and 
proſecution of the ſaid corrupt contract and agreement, the 
teſtator afterwards, (to wit,) on the 1ſt of September 1784, at 
c. did lend to him the defendant the ſaid ſum of 9121.1 25. 64. 
ſo charged, alleged, and admitted to be due as aforeſaid, and 


did forbear, and give day of payment thereof according to — 
l 
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ſaid corrupt agreement; and that the defendant, for ſecuring 
the ſaid ſum of 9121. 125. 6 d. fo lent and forborne as aforeſaid, 
and alſo the ſaid ſums of money fo agreed to be given and 
paid as aforeſaid for the lending, forbearance, and giving day of 
payment of the ſaid ſum of g12/. 125. 64. executed a certain 
writing obligatory, whereby the defendant became bound to 
the teſtator in the penal ſum of 1825 J. 5 f. with a condition 
thereunder written, for making void the ſame on performance of 
the ſaid corrupt contract and agreement. That the faid ſums 
of money fo agreed and ſecured by the faid writing obligatory, 
and the condition thereunder written, to be paid as aforeſaid to 


dhe teſtator for the lending and giving day of payment of the 


faid ſum of 9127. 125. 6 d. as aforeſaid, for the time aforeſaid, 
exceeded the rate of 5 /. for the forbearance and giving day of 
payment for every 100 J. of the faid g12/. 125. 6d. ſor a year, 
and fo in proportion, contrary to the form of the ſtatute, c.; 
by reaſon whereof, and by force of the ſtatute, the ſaid writing 
obligatory ſo executed as aforeſaid was void in law. That the 
teſtator before executing the ſaid writing obligatory in the 
declaration mentioned, (viz.) on the 5th of June 1782, at, &c., 
made his laſt will in writing, and thereby gave and bequeathed 
to the defendant the ſum of 200 J. and thereby conſtituted and 
appointed the ſaid Ann (then being his wife) executrix and the 
plaintiff executor thereof, and afterwards on, &c. at, We. died; 
after whoſe death, on, Cc. the ſaid Ann and the plaintiff duly 
proved the ſaid will, and took upon themſelves the burthen of 
the execution thereof. That afterwards and before the time of 
the making of the ſaid writing obligatory in the declaration 
mentioned, (viz.) on the 24th of Mareh 1786, it was contracted 
and agreed between the ſaid Ann, fince deceaſed, in her life- 
time, and the plaintiff and the defendant, that the defendant 
ſhould dedu the yearly ſum of 16 /. from the faid 74 J. 105. 
the ſaid annual payment fo corruptly ſecured in the name of 
ſhort annuities as aforeſaid, and on account, and as payment, 
of the ſaid ſum of 200 J. ſo bequeathed to the defendant ; and 
that the defendant ſhould execute, and as his deed deliver, to the 
faid Ann and the plaintiff the ſaid writing obligatory in the de- 
claration mentioned with the ſaid condition thereunder written 
for ſecuring to the ſaid Ann and the plaintiff the reſidue of the 
money ſo corruptly ſecured and payable as aforeſaid, after ſuch 
deduction made. The defendant then averred that, in purſuance 
and — of the ſaid laſt- mentioned agreement, he after- 
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wards on, c. at, Oc. in order to ſecure to them the faid 4m 
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tors as aforeſaid, upon and by virtue of the ſaid firſt mentioned 
corrupt contract, did execute the ſaid writing obligatory in the 
declaration mentioned, with the ſaid condition thereunder 
written; and that the ſaid ſum of money, ſo ſecured by the ſaid 
writing obligatory in the declaration mentioned, was and is parcel 
of the ſaid ſum of money ſo corruptly lent and ſecured as firſt 
aforeſaid, and whereon the intereſt ſecured as aforeſaid greatly 
exceeded the principal ſum of 9121. 125. 6 d. together with 
the intereſt of the ſame at and after the rate of 5 /. for the 
forbearance and giving day of payment of every 100 J. of the 
ſaid 912/. 12.5. 6d. for'a' year, and fo in proportion, contrary, 
Dec.; by reaſon whereof-and by*foree of the e, Oc. the 
ſaid writing obligatory i is vid in law. 

There was a third plea, which only varied 3 the ſecond in 
ſtating the forbearance of the 912 /. 125. 6 d. to be until the 
5th of January 1786, when the defendant was to pay that ſum, 
together with 37/7. 5s. and in the mean time to pay 371. 5. 
on the 5th of January 1785, and 371, 55. on the 5th of Fu 
1785. 

The plaintiff in his replication traverſed is corrupt agree- 
ments as alleged in the ſecond and third pleas, on which iſſues 
were joined, 

It appeared in evidence at the trial that the firſt bond had 
been given by the defendant to the teſtator for ſecuring the 
principal ſum in the manner therein mentioned; and that the 
executors of the obligee having threatened to put it in ſuit, the 
ſecond bond was given at the defendant's requeſt for ſecuring 
the difference, including the intereſt which had accrued under 
the firſt, With reſpect to the circumſtances under which the 
firſt bond had been given, it appeared that on the defendant's 
applying to the teſtator to advance the money, he agreed to let 
him have it, but told him that he ſhould expect the ſame intereſt 
which he received in the ſhort annuities, namely, 82 per cent. 
and which being aſſented to, it was agreed that the money 
ſhould be raiſed by a ſale of ſhort annuities to the amount of 
9124. 125. 6d. which the defendant was to replace in the 
ſame ſtock by the firit of September 1785; but if it were not 


replaced by that time he quas then to repay that ſum on the firſt 


of January 1786, and in the mean time to pay ſuch intereſt as 


the ſtock would have produced. It was admitted that there 
| Was 
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was no actual transfer of the ſhort annuities to the defendant 


935 
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himſelf; but the ſtock was really ſold to ſome other perſon, and 


the defendant received the produce of it on the ſame day. Lord 
Kenyon left it to the jury to conſider whether this was intended 
as 2 bond fide loan of ſtock, to be replaced at a ſubſequent time, 
or repaid in money, or whether it was intended to be a loan of 
money, and the preſent device a mere colour for reſerving more 
than legal intereſt ; they found that it was a fair and honeſt 
trauſaction, a mere loan of ſtock, and gave the plaintiff a ver- 
dict. 

Bearcroft having obtained a rule to ſhew cauſe why the verdict 
ſhould not be ſet aſide, and a new trial granted, on the ground 


of uſury; 


Erſkine, Mingay, and Gibbs, now ſhewed cauſe inſiſting, 
rſt, that whatever might have been the original tranſaction 
between the parties, the uſury was merged by the cancelling of 
the firſt bond, and the execution of the ſecond, on which this 
action was brought, Secondly, even ſuppoſing that the con- 
ſideration of the Grit bond could be now inquired into, it is ſuf- 
ficient to ſay, that the jury have expreſsly found by their verdict 
that this was a fair transfer of ſtock, and not a loan of money, 
and haye thereby negatived the uſury ; as it cannot be denied 
that ſuch a tranſaQion, if bond fide, is legal, reſerving the intereſt 
of the ſtock, although it exceed 5 per cent. The defendant had 
it in his power to get rid of the burden by replacing the ſtock 
any time before September 1785, During that interval the 
teſtator run the riſk of the fall of the ſtock ; and had the ſtock 
fallen, the defendant would have been a gainer by replacing the 
ſtock at ſo much leſs than he had received. And the teſtator 
himſelf was only to receive what he would have received in caſe 
he had not ſold out his ftock. The only ground, on which it 
can be contended that this agreement cannot be ſupperted, is 
that though it be fair on the face of it, it was a mere cover for 
uſury ; but that the jury have negatived. But, thirdly, what- 
ever conſideration theſe queſtions might deſerve, the defendant 
is not entitled to a new trial, as there was a variance on the for- 
mer trial (a) between the charge and the evidence of uſury; on 
which ground alone the plaintiff was entitled to a verdict on the 
firſt trial, The evidence varied from the defence ſet up both 
in the ſecond and third pleas : The ſecond plea ſtates the for- 
bearance of the principal ſum of 912/. 12. 6d. until the 


(a) This objection was taken at the trial. 
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1790 Hirſt of September 1785; whereas the evidence was in the alters 
native, till the ſirſt of September 1785, or the firfl of Jannary 1786, 
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at the defendant's option. The ſame objection applies to the 
ſecond plca, which ſtates the forbearance abſolutely till the foft 
of January 1780. 

Bearcroft, Baldwin, and Mod, in ſupport of the rule. If the 
conſideration for the firſt bond were uſurious, and that bond 
were the conſideration for the ſecond, it cannot be pretended 
but that the ſecond bond is alfo void. And that brings it to the 
principal queſtion, whether the conſideration for the firſt bond 


was or was not uſurious. Now although a contract for the loan 


of ſtock, to be replaced in ſtock at all events, be legal, yet a 
contract for the loan of ſtock to be replaced on a given day, er 

to be repaid in money at a ſubſequent day, reſerving a preater 
intereſt than the law allows in other cafes, is clearly uſurioug 
and illegal. For after that given day the lender does not run 
any riſk in the fluctuation of the ſtocks, and it then becomes 2 
bare loan of money with a reſervation of uſurious intereſt, In 
Reberts v. Trenayne (a), it was held that, unleſs the principal 
be hazarded, no exceſs of intereſt above the legal allowance can 
be taken on any condition. Now here the principal was not in 
hazard after the firſt of September 178 53 and yet after that time 
more than legal intereſt was reſerved, If on this tranſaction an 
action had been brought againſt the teſtator for uſury in taking 
more than legal intereſt from September 1785 to Fanuary 1786, 
a verdict muſt have been given againſt him on theſe facts; and 
the ſame queſtion ariſes on this piea. Beſides it might be con- 
tended here that there was no loan of ſtock at all to the de- 
fendant, the transfer having been made to another perſon, and the 
only loan between theſe parties being of money. 3dly, Neither 
is there any ground ſor the ſuppoſed variance between the re- 
cord and the evidence. The ſecond plea ſtates, according to 
the condition of the bond, that the teſtator ſhould forbear 
and give to the defendant day of payment of the ſum of 
9121. 125. 6d. for certain periods and on certain terms, that is 
to ſay, for the forbearance of the principal till the firſt of S- 
tember 1585, the defendant would on the firſt of September 1785 
transfer the ſtock to the teſtator, and would in the mean time pay 
him the annual ſum of 741. 10, ar would on the gth 
of January 1786 pay to the teſtator the principal ſum, and 
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in the mean time pay the ſaid annuity of 74 J. 107. by half- 
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yearly payments: This! therefore was ſtated in the alternative — 


according to the evidence. The third plea ſtates the legal effect 
and operation of the loan: By the terms of the contract it was 
in the defendant's option to keep the money till the firſt of Ja- 
nuary 1786, and, as he made his option to keep it, it became a 
loan till that time. And though it is not ſtated in either of the 
pleas in expreſs terms from what time the teſtator was to for- 
bear and give day of payment, yet the forbearance muſt be 
taken to begin at the time of the loan, 

Lord KenYoN, Ch. J.-It has been argued by the plaintiff's 


+ . counſel that we are precluded from conſidering whether or not 


the firſt contract were uſurious ; becauſe admitting it to be ſo, 
it was merged in the ſecond bond, But as the former bond was 
the conſideration of this, on which the preſent action is found. 
ed, if that were void as being given for an uſurious conſidera- 
tion, moſt pndoubtedly this ſecond bond would be alſo void. 
The principal queſtion therefore ſeems to be whether the 
original tranſaction were or were not uſurious. With reſpect 
to one part of the argument, that there was no loan of ſtock 
to the defendant, there is no doubt whatever. It is true that 
there was no actual transfer of ſtock to the defendant in fact, 
though there was in ſubſlance. For it appeared by the evidence 
that the ſtock was ſold on the 1ſt of Sgptember, and that the pro- 
duce was paid to the defendant himſelf on the ſame day. The 
transfer of the ſtock itſelf was never in the contemplation of 
the parties, and would nor have anſwered the end propoſed ; 
but it muſt be virtually conſidered as a loan of ſtock. Now it is 
admitted that a mere loan of ſtock is not uſurious, nor the pay- 
ment of the dividends in the mean time, though they exceed the 


| legal rate of intereſt. In this caſe it is clear that the loan 


was originally a loan of ſtock during the firſt year, becauſe the 
party borrowing it had it in his power to replace the ſtock itſelf, 
if he had choſen. During that period therefore there was 
nothing illegal in the tranſaction. But I have had ſome doubt 
in my mind in the courſe of the argument whether, as the 
defendant had no power to re-place the ſtock after the ex- 
piration of the year, it did not become a loan of money from 
that time with a reſervation of uſurious intereſt, and that the 
pretence of transferring the ſtock was merely a colour for the 
uſurious tranſaction. But my doubt is now removed; for this 
eile ought not to haye a colour imputcd to it, which is ex- 
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preſsly negatived by the finding of the jury. If then this tranſ. 
action were legal during the firſt year, is there any thing ſuper, 
added to make it uſurious ? I think not. The whole appears to 
have been a fair tranſaction. 

Tam alſo of opinion that the objection on the ground of the 
variance has great weight, One of the pleas ſlates it as an 
abſolute forbearance till the iſt of September 1785: Put this is 
not a true narrative of the tranſaction between the parties; for in 
one event indeed it was a forbearance till that day, but in another 
event, at the defendant's option, it was till a ſubſequent day. 
The ſame obſervation alſo applies to the other plea, which 
ſtates the forbearance till the 1it of January 1786: whereas it 
was not an abſolute forbearance either till the one day or the 
other, but in the alternative, Therefore on this ground alſo 
I think the plaintiff is entitled to retain his verdict. 

ASHHURsT, J.— The queſtion is, whether this tranſaction Wag 
merely colourable, and intended as as loan of money, upon 
which uſurious intereſt was to be taken, or a loan of ſtock. It 
appeared from the evidence that in ſubſtance this was a loan of 
ſtock. The agreement was, that the defendant ſhould have the 
uſe of the money, which was the produce of the ſtock, paying 
the ſame intereſt which the ſtock would have produced, with 
liberty to re-place the ſtock on a certain day, till which time 
the lender was to run the rifk of the fall of the ſtocks ; but he 
ſtipulated that, if it were not replaced by that time, he would 
not run that riſk any longer, but would be re-paid the ſum ad- 
vanced at all events. And from this contract he derived no ad- 
vantage, for he was only to receive in the mean time the ſame 
intereſt which the ſtock would have produced. Now though 
this might have been uſed as a colour for uſury, it was a queſ- 
tion for the conſideration of the jury, and they have negatived 
it, 

BULLER, J.—If the defendant fail either in the manner in 
which he has charged the uſury, or on the merits, the 
plaintiff muſt ſucceed. Now I think he has failed in both. As 
to the firſt ; the contract is in the alternative In both the pleas 
it is ſtated to be an abſolute fobearance till a certain day; but 
the proof is only of an eventual forbearance till either of thoſe 


days. On the principal queſtion alſo I think the plaintiff is 


entitled to retain his verdict. This has been aſſimilated to an 
aCtion on the ſtatute for uſury : but I think it is different. Here 
the defence ſet up is that the contract itſelf was illegal; and in 


order 
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time when it was entered into; for if the contract were legal at 
that time, no ſubſequent event can make it uſurious. Now here 2 
we are precluded by the finding of the jury: they were ta con- Wer. 
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der whether or not this was a mere cloak for uſury, and they 
have drawn their concluſion, which I think on the circumſtances 
of this caſe is the right one. This is not like the caſe cited from 
Cre. Fac. where the principal was at all events ſecure z for here 
the teſtator might have been a loſer in the event of the ſtock 
riſing after the firſt year. 

Gxross, J. declared himſelf of the ſame opinion on both 


points. 


Rule diſcharged, 
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Urrzxsom againſt VERNON and others, Aſſignees of Frag, 
Feb. 5th. 
ELIZza BET TYLER, a Bankrupt, * 


e was an iſſue directed by the Lord Chancellor, on the When a ere- 


hearing of a petition in bankruptey, preferred by the plain- — 


tif, in order to try the following queſtion ; © Whether E. Tyler — — 


« was indebted to the petitioner at the time of becoming a bank- pable of 
6 . . ſ, cxũ f [ being aſcor- 
rupt in any and what ſum of money in reſpect of 10, ooo J. 3 per ned 


« cent, conſolidated annuities, for which he gave her on the 27th without the 
» intervention 
« of Auguſt 1781, a letter of attorney to ſell out that ſtock ? of a jury, 


At the trial at the Guildhall ſittings before Lord Kenyon, a — 


verdict was taken for the plaintiff, ſubject to the opinion of this comes a 


Court on a caſe, ſtating in ſubſtance as follows. On the 27th — 


of Auguſt, 1781, the plaintiff agreed to lend the bankrupt —.— — a 


10,000. 3 per cent. conſolidated annuities, upon her engaging the com- 


to replace it in his name, and to pay him the dividends in the — ic 


mean time, as the ſame would have become due, had the ſtock — — hay 

remained in his name; and he accordingly on that day gave her ſtock, to be 
a power of attorney to ſell out the ſtock, and the bankrupt at the — 
ſame time ſigned and gave him the following memorandum ; out naming 
« London, 27th of Aug 1781, I do hereby promiſe to replace he 


* and pay the dividends of 10,600 /. conſolidated 3 per cent. aunu- 1 


© ities, in the name of J. Uiterſon, Eſq. 3 for the ſale of which 4. may 
© he has given me a power of attorney, dated the 27th of Augu/? (ori 


4 1781: as a ſecurity for the above, Mr. Utter/on, the plaintiff, — 


« has got my aſſignment to the ſhip Lady Townſhend, which he price of the 


«is to return on my fulfilling the above.” At the time this me- — 


morandum Þankruptcy- 
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morandum was ſigned, the bankrupt gave to the plaintiff the 
grand bill of ſale or aſſignment to her of the ſhip Lady Townſhend; 
but no bill of ſale or ailignment of the ſhip was made by her to 
the plaintiff, Upon receiving theſe papers the plaintif gave the 
bankrupt the following reccipt : London, 27th of Auguſt 1781, 
Received of Mrs. Elizabeth Tyler her alignment to the ſhip 
* Lady Townſhend, as a ſecurity for the replacing and paying 


© the dividends of. 10,000 J. 3 per cent. conſolidated annuities ; 


, for the ſale of which I have given her a power of attorney; 


dated this 27th of Augiſt 1781; which aſſignment I promiſe 
* to deliver to her, on her fulſilling her agreement.” The ſtock 
was fold out by the bankrupt as follows; on the zeth of 
Auguſt 178 1, goool!. ; September 4th, 20001.; 12th Ofober, 
3000 J.; producing in the whole 5670 Il. The bankrupt gave 
credit to the plaintiff in account, with his privity and confent, 
for 150/7. for the half-year's dividends, which would have 
become que to the plaintiff on the ſtock in December 1781, and 
alſo 300 /. a-year for the ſubſequent annual dividends, as they 
would have become due, in cafe the ſtock had not been ſald 
out, up to the time of her bankruptcy. On the 2d of May 
1785, the bankrupt committed an act of bankruptcy, never 
having replaced the ſtock or any part thereof. On the gth 
March 1786, a commiſſion of bankrupt was iſſued againſt her, 
under which ſhe was declared a bankrupt, and the defendants 
were choſen her aſſignees. The market price of 3 per cent. con- 
ſolidated annuities on the 2d of May 1785, when Mrs. Tyler be- 
came a bankrupt, was 57. & per cent, at which rate the 1 6,000. 
2 fer cent, annuities would have produced the ſum of 571501, 
'Fhe market price of the ſame ſtock on the 6th of March 1786, 
(the date of the commiſhon of bankrupt,) was 704 per cent. at 
which rate the 10,000 J. 3 fer cent. annuities would have pro- 
duced 701274, 106. 

Grant for the plaintiff, 1ſt, 'This being an agreement to 
replace ſtock, and that agreement not having been perform- 
ed, the ſpecific price of the ftock ſo to be replaced may be con- 
fidered as ſo much money received by the bankrupt to the plain- 
tiff's uſe. In Dutch v. Warren (a), the plaintiff paid a ſum of 
money on the defendant's promiſe to transfer ſtock at a future 
day, and on a breach of that promiſe brought an action for 
money had and received to his uſe : An objection was taken to 
the form of the action; but the Court were of opinion that it 


(a) 1 Ser. 406. See a better note of that caſe in Bur, 1010, 1011. 
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| was properly brought. There indeed the money had been paid 1790. 
by the plaintiff, but the principle on which that caſe was de- 
cided is the ſame. If therefore in this caſe it had been agreed wy 
chat the ſtock ſhould have been replaced on a given day, there is Vzzxov- 
no doubt but that the price of the ſtock on that day would have 
been ſo much money had and received by the bankrupt to the 
uſe of the plaintiff : and that circumſtance will not be found to 
yary the caſe ; for the meaning of the agreement was, that it 
ſhould be replaced within a convenient time, Now, though it 
may be difficult to aſcertain a priori what ſhall be a convenient 
time, yet afterwards when a certain period has elapſed the 
Court may determine whether or not a convenient time has 
not paſſed. In Bzthy's caſe (a), this difference was taken z 
when the concurrence of the obligor and the obligee is 
requiſite, there the obligor ſhall have time to do it during 
his life, if the obligee doth not haſten it by requeſt : but 
when the act is local, and the obligor may perform it for the 
benefit of the obligee in his abſence, there the obligor ought to 
do it in convenient time. Here the plaintiff's preſence was not 
neceſſary, and the ſtock might have been re-transferred into his 
name in his abſence: Then as an interval of nearly four years 
elapſed between the transfer of the ſtock to the bankrupt and the 
bankruptcy, the Court may now ſay that that convenient 
time is paſſed ; and the day when Mrs, Tyler became a bankrupt 
may be conſidered as the day when the ſtock ought to have been 
replaced, and conſequently the price of the ſtock on that day may 
be deemed the meaſure of the plaintiff's debt. But, ſecondly, 
if this cannot be conſidered as money had and received by the 
bankrupt to the uſe of the plaintiff, and the party is driven to 
his ation to recover damages for the breach of the agreement, 
fill theſe damages are certain in their nature; and thoſe caſes, 
in which it has been held that the debt could not be proved un- 
der the commiſſion becauſe the debt reſted in damages merely, 
are thoſe where the damages were totally uncertain. But in this 
caſe the damages are as capable of being preciſely aſcertained as 
in any poſſible caſe 3 and therefore nothing ſhort of the general 
propoſition, that nothing which ſounds in damages can be 
proved under a commiſſion of bankrupt, can exclude the plain- 
tif, What was advanced under the firſt head of argument is 
equally applicable here. The objections to the proof of claims 


(a) 6 Rep. 36. 5. 
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under bankrupt commiſhons are either where there is no debt, 
no cauſe of action, or where, though there is a cauſe of action, 
it is impoſſible to aſcertain at the commencement of the action 
what will be recovered. Where the demand is not payable «1j 
a future day, and the debt is contingent, it is uncertain whether 
or not any debt will accrue, and of courſe the party cannot 
prove his debt under the commiſſion. So in another claſs of 
caſes, where, though there does exiſt a right of action, it jg 
uncertain till verdict what will be the amount of the damages, az 
in all perſonal injuries; and there the debt cannot be proved under 
the commiſſion. But there are other caſes in which, though ga. 
mages are recoverable, the party knows before he brings his action 
what will be the meaſure of the verdict. Such is the caſe of an 
action for not performing a ſtock contract; there the price of 
the ſtock is the itandard of the damages, though thoſe damages 
are not aſcertained in the pleadings. It has never been preciſely 
determined that damages cannot be proved under a commiſſion, 
but it may be fairly inferred from ſeveral authorities that they 
may, if they be certain. In Johnſon v. Spiller (a), where the 
defendant pleaded bankruptcy to an action for money had and 
received, it appeared that the defendant indorſed a promiſſory 
note of the plaintiff, at his requeſt, as a ſecurity for which the 
plaintiff depoſited in the defendant's hands three ordnance de- 
bentures, who pledged them, and then the note becoming due 
the plaintiff paid it, and afterwards the defendant became bank- 
rupt, and the plaintiff redeemed the debentures and brought 
this action; it was held that the bankruptcy was a bar to the 
action: and Buller J. ſaid It is not to be taken for granted 
tc that a demand in trover cannot be proved under a commiſſion 
« of bankrupt; where the demand can be liquidated it may. It is only 
« perſonal damage, as for an atlault, c. that cannot be proved. 
« But here the plaintiff might have had a ſpecial action of um- 
« ſit, as ſoon as the debenture was pledged. As to the uncertainty 
« of the demand in ſuch an action, would it have been more un- 
« certain than the demand in a common action of aſſumpſit on a 
« quantum meruit for goods ſold?” Now ſtock is at leaſt as capable 


ol acertain eſtimation as a debenture. Again inGrodlitlev.North(b), 


bankruptcy was held no plea to zre/þaſs for meſne profits; but that 
went on the form of the action. Lord Mansfield ſoĩd “ The 
« form of the action is deciſive. The plaintiff goes for the whole 
« damages occalioned by the fort, and when damages are unctre 
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u tain, they cannot be proved under a commiſſion of bankrupt.” 

The diſtinction taken both on the bench and at the bar was 
between caſes of certain and uncertain damages; and the plain- 

tif's counſel admitted that bankruptcy might be pleaded to an 
action for uſe and occupation. There are many caſes in which 
it has been holden that the plaintiff may wave the fort, and 
bring aſſumpft. A fortiori then in this caſe the plaintiff may 
wave the action for the non- performance of the contract, and 
bring his action for money had and received to the amount of 
the ſum for which the ſtock originally fold. If it be objected 
to this that the plaintiſf has received the dividends in the mean 


time, and therefore that it would be uſurious, it may be anſwer- 


ed that that is not tlie queſtion now to be diſcuſſed ; and if the 
plaintiff has been guilty of uſury, he is liable to an action on the 
ſtatute for it: but it does not avoid this contract, which was 
not uſurious in it's inception. If it be clear that a right of 
action accrued to the plaintiff before the bankruptcy, and the 
damages were in their nature capable of being reduced to a cer- 
tainty, that is ſuſſicient to entitle the plaintiff to the judgment 
of the Court; and the very act of bankruptcy, which made it 
abſolutely impoſſible in the bankrupt to perform this contract, 
rendered it a debt payable immediately. Francis v. Rucker, 
cited in 2 Bro. Ch. Ca. 598. 

Manley, con'rg. Before the plaintiſf can be permitted to come 
in under the commiſhon, he mult ſhew that a certain debt ex- 
iſted, due from the bankrupt to him before the bankruptcy. 
But the contract, under which the plaintiff claims to prove his 
debt, is not an agreement to re-pay a certain ſum of money, 
but to re-place flock, and that too at an indefinite time. For a 
breach of this contract indebitatus aſſumſit will not lie; but the 
plaintiff muſt have recourſe to his action for the non-perform- 
ance of the contract, in which he will be entitled to recover 
damages, But the quantum of thoſe damages is uncertain till the 
Jury have aſcertained it by their verdict; and therefore the plaintiſf 
cannot prove this under the commiſſion as an exiſting debt, In 


Nightingale and others, aſſignees of Mettivier, v. Deviſme (a), 


the Court held that ſtock was not money, and that indebitatus 
eſumpfit would not lie for it. That indeed was in the inſtance 
of the Eaſt India ſtock, but the principle equally extends to 
government ſtocks. This does not differ from a contract for the 
&livery, of goods, or for the building of an houſe, the damages 


(a) 5 Burr. 259% 
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for a breach of which can only be eſtimated by a jury, The 
caſe of Goodtitle v. North, inſtead of affording any argument in 
favour of the plaintiff, ſeems to ſhew that this cannot be proyed 
as a debt under the commiſſion. It is true that that was an 
action of treſpaſs in form, but in ſubflance it was an action for 
rent ; the amount of which was as capable of being aſcertained 
as the amount of ſtock is: but the Court held that the plaintiff 
could not recover, hrcauſe the damages were uncertain, Where. 
ever a party may prove his debt under the commiſſion, and he 
does nvt, the debt is barred by the certificate; the terms are 
commenſurate. Now bankruptcy does not diſcharge the bank- 
rupt from covenants for rent, unleſs the rent be due at the time 
of the bankruptcy; and the damages to be recovered for a 
breach of ſuch a covenant are not leſs certain than the damages 
for not performing this contract. { Per Lord Kenyon Under 
a covenant it is uncertain whether or not any rent will beeome 
due; entry and eviction will excuſe the tenant) This caſe 
differs materially from that of Dutch v. Warren : "There a fum 
of money vas actually paid as the price of the ſtock, for which 
the defendant was on a given day to re-place the ſtock ; and 
there izlebitdtut aſſumpſit would have lain for the price of the 
ſtock on that day. But here no period was fixed as the time 
when tlie ſtock was to be re-placed j and no day aſcertained on 
which the price of the ſtock is to be conſidered as the certain 
meaſure of damages. The ſtocks are ſubject to perpetual fluc: 
tuation, and a jury alone can aſcertain the damage which the 
plaintiff has ſuſtained by reaſon of the bankrupt's not perform- 
ing her contract. And if the price of the ſtock on the day 
when it was ſold by the bankrupt under the letter of attorney be 
taken as the amount of the debt, then the contract is wholly 
void on the ground of uſury ; for it appears that the plaintiff has 


received the dividends which have become due, and which ex- 


ceed the rate of legal intereſt. But the plaintiff cannot conſider 


that as the quantum of his debt, becauſe here is a ſpecific con- 


tract in writing between the parties, to which the plaintiff muſt 
have recourſe, if he wiſh to obtain redteſs for a breach of it. 
The plaintiff therefore cannot abandon his remedy on the written 
contract, and bring indebitatus aſſumꝑſit, any more than the obligee 
of a bond can wave his remedy on the bond, and ſie for money 
had and received. With reſpe& to the caſe of Johnſon v. Spillery 
the money which the plaintiff paid to redeem the debetiture 


was ſo much money paid to the uſe of the defendant, for which 
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2 general indebitatus aſſumpfit would lie, and which conſequently 1790. 


the plaintiff was entitled to prove under the commiſſion, — 


Grant, in reply. In the caſe of Dutch v. Warren the Court tt 
held that the plaintiff was not entitled to have his mency again, Vzrxon, 
but damages ariſing from the defendant's not transferring the 
ſtock at the time, and which were aſcertained by the price of the 
ſtock on that day. So here, though this is a contract for the 
performance of a ſpecific act, yet for the not doing it a ſpecific 
duty attached; and the price of the ſtock on the day of 
the bankruptcy is the criterion by which the plaintiff's da- 
mage is to be aſcertained. The defendant's argument, as to the 


uncertainty of the time when the price of the ſtock is to be con- 


- fidered as to the amount of the debt, goes to ſhew that no time 


whatever could be fixed, and conſequently that the plaintiff 
never could recover : but it was the bankrupt's own fault to 
keep the money ſo long; ſhe ought to have replaced the ſtock 
before her bankruptcy; and therefore neither ſhe, or her 
aſſignees, ought to be permitted to object to the difficulty ariſing 
from the length of time of keeping the ſtock. In Goodtitle v. 
Nerth, the quantum of damages was neceſſarily uncertain 
the rent was not ſtated on the record, and if it had been, the 
jury would not have been bound by it, as the damages in ſuch 
a caſe depend on a variety of other circumſtances. Neither 
can the caſe of a covenant for not paying rent govern. this 
for that is a renewing covenant, where the obligation attaches 
at different times, and is governed by many events. The caſe 
which has been mentioned of an aCtion for not delivering goods 
according to an agreement is very diſtinguiſhable from the pre- 
ſent: for if the buyer has paid for them, he may maintain debt 
to recover back what he has ſo paid, and conſequently if he will 
be ſatisfied with the mere value of the goods the debt is capable 
of being eaſily aſcertained, It does not follow that, becauſe the 
quantum of the debt is uncertain, there is no debt at all: a debt 
may ariſe, though the quantum of it be uncertain, as in the caſe 
of intereſt, and yet that is capable of being reduced to a cer- 
tainty, 

Lord Kenyon, Ch. J—This is a queſtion of ſome novelty, 
and of conſiderable difficulty ; and though I do not ſay but 
that ſome doubt may be formed on it, I am of opinion with 
the plaintiff, This is an iſſue directed out of the Court of 
Chancery, to try whether the bankrupt was indebted to the 
plaintiff ir any and what ſum of money, in reſpect of ſome 

Vol. III. Nn ſtock 
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ſtock which the plaintiff gave her a power of attorney to fall 
out of the funds. The produce of that ſtock increaſed the pro- 
perty of the baakrupt. And the queſtion is, whether or not this 

created a debt to the plaintiff ſo as to be capable of being 

proved under the commiſſion. Now where it is perfectly contin. 

gent whether or not a debt will become due, or where the de. 
mand ariſes on account of ſome tortious act, in neither of tlioſe 

caſes can the debt be proved. But the rule with regard to de. 
mands payable at all events, on a future day, though the amount 
of them is uncertain, falls under a different conſideration. Where 
a father covenants that he will make a proviſion ſor his wife 

and children, and becomes a bankrupt, that cannot be proved 
as a debt under the commiſſion, though the amount of it be 

ſpecihed, wnle/s he has ſtipulated to do it within a reaſonable 

time, and given a bend for the performance of it which is fer- 
feited at law : For then, uncertain as the ſum is, the Court of 
Chancery procceding on the rules of law will order a part of the 
effects to be ſet apart to ſecure it; therefore the mere uncer. 
tainty of the ſum, provided there be a legal remedy before the 
bankruptcy happens, will not deprive the creditor of relief un. 
der the commiſſion. The caſe of Dutch v. Warren, though 
difterent in one reſpect from the preſent, goes a great way to 
lupport the plaintiff's argument. It differs indeed in this re. 
ſpect that in that caſe @ ſpecific day was mentioned on which the 

ſtock was to be transferred; but that caſe anſwers the argument 

urged on the ground of uncertainty, for the amount of the 

damages in that caſe was not more certain than in the preſent; 

they both depend on the ſame denomination of property. | 

cannot forbear alluding to, and laying conſiderable ſtreſs on, the 

ſtatute 7 Gez. 1, c. 31. though it does not meet this very cafe. 

That act, after reciting that doubts had ariſen whether bills, 
bonds, Sc. payable at a future day could be proved under the 

commiſſion, enacted and d:clared that they might. Now it is to 
be obſerved that the word * declare” is always inſerted in acts of 
parliament with great caution, and it does not occur in any other 

of the bankrupt laws. This therefore was declaratory of the com- 

mon law; and the common law would probably have been held to 
apply to this caſe as well as to thoſe mentioned in the ſtatute, if 
it had bcen clear what the common law was. For here (not money 
in deed, but) money's worth was lent by the plaintiff to the bank- 
rupt, to be recovered on the ground of the contract, and not in 
a tortious action. The plaintiff had a cauſe of action which he 
might have enforced When he choſe, and not at the option of th 
bo” bankrupt 
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plaintiff has a right to come in under the commiſſion for a — 
ſatisfaction 3 and the only remaining queſtion is, what ſhall be Urra 


ainſt 


the amount of that ſatisfaction, which depends on the time when vis 


the price of the itock is to be taken. Now I have no difficulty 
in ſaying that it ought to be computed on the day of the bank- 
ruptey, which was the laſt poſſible time; and it is found by the 
caſe that the value of the ſtock on that day was 5750 J. There- 
fore it ſeems to me, without making any innovation on any of 
the principles of law, that the plaintiff is entitled to prove that 
ſum under the commiſſion ; and there appears to be no ground 
for deciding this to be uſurious, as was argued, the whole being 
a bond fide contract for the loan of ſtock. This is not like the 
caſe put at the bar, of an action for not performing a contract 
for the delivery of goods; for that ſounds merely in damages, and 
there is nothing to guide the judgment of the Court : but here 
the price of the ſtock is the criterion, and it is capable of being 
reduced to a certainty. 

ASHHURST, J.—Although the inclination of my mind would 
induce me to ſay that debts, which ought in juſtice to be 
proved under a commiſſion of bankrupt, might be ſo proved, 
yet I have great doubt on admitting the preſent. I have 
always underſtood it to be a general rule that nothing is prove- 
able under a commiſſion that cannot be recovered in the form of 
an indebitatus aſſumpſit ; and that wherever it is neceſſary to have 
recourſe to a ſpecial action on the caſe, or treſpaſs, to recover 
damages, the party cannot come in under the commiſhon. As 
to the action for meſne profits, though in form it is an action of 
treſpaſs, yet in Sed it is to recover the rent, which is at leaſt 
as certain in its nature as the ſtock in this caſe, It is true there 
may be ſome caſes where the jury are not bound by the amount 
of the rent but may give extra damages. But why may 
not the plaintiff in that caſe wave the extraordinary damages, 
if he pleaſe, and reſt content with the rent alone ? and yet 
in ſuch a caſe he cannot come in under the commiſſion. 'The 
form of the aCtion then, in which this demand was to be reco- 
vered, ſeems material in this caſe as well as in that. I cannot 
therefore at preſent bring myſelf to think that the plaintiff 
; Ought to be permitted to prove his demand under the com- 
miſſion. 


BULLER, J.—I cannot by any means agree that the form of 


the action can decide this queſtion which ariſes on the bank- 
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rupt laws. The form of the action very properly decided the 


E Caſe of Goodtitle v. North; but that has no application to the 
Urrrn:08 queſtion in this ſtage of it. There the action was brought to 


ag ai * 


vivo. recover damages, and there were no means by which the Court 


could aſcertain the amount of them; they were uncertain in 
their nature, depending on a variety of circumſtances to be ſub. 
mitted to the conſideration of a jury, who alone could aſcertain 
them. And therefore there is great weight in what Lord 1ſan;. 
Field ſaid; for he thought that the only difhculty aroſe from the 
nature of the action which the plaintiff had brought, «which 
was fer damages, But the rule is this; if the creditor wiſh 
to prove a debt under a commiſſion of bankrupt, it is neceſſary 
that he ſhould be able to aſcertain the amount of it without the 
intervention of a jury; and if it be ſo certain that he can ſwear 
to it, he is entitled to prove it under the commiſſion. In ſous 
caſes the form of the action is material, in others not. If mo- 
ney be levied by the ſale of goods under an execution, and the 
execution be afterwards ſet aſide, there if the party, whoſe 
goods have been ſcized, inſiſt on contingent damages for keep- 
ing him out of his goods and ſelling them, it cannot be 
proved as a debt under the commiſſion : but if he demand only 
the value of the goods, he may come in under the commiſſion, 
becauſe the debt is capable of being aſcertained, and he may 
ſwear to the amount of it. So, the caſe put at the bar, of 
an action for mot delivering goods according to an agreement, 
admits of the ſame diſtinction; if the party has actually paid 
for the goods, there he may recover the preciſe value in caſe of 
non-delivery, and conſequently may prove it as a debt under 
the commiſſion: but if he will not be content with recovering 
the preciſe value of them, but goes for contingent damages, arif- 
ing ſrom the fluctuation of the market he cannot come in under 
the commiſſion, becauſe thoſe damages are uncertain. There is 
alſo another caſe, which ſhews that the form of the action is not 
the criterion, Suppoſe money has been lent on intereſt, and the 
principal has been paid, and the only point in diſpute be on the 
intercſt, ndebitatus afſſumpfit will not lie for it es nomine as 
intereſt, but the party muit have recourſe to a ſpecial action on 
the caſe to recover it z and yet, as the amount of the intereſt is 
a matter of computation, he may prove it as a debt under the 
commiſſion. Beſides which I am alſo of opinion that this caſe 
falls within the principle and good ſenſe of the ſtatute 7 Ces. l. 
c. 31. though not within the very words of it. The object of 


that 
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that act was that all demands that exiſted prior to the time of 1790. 
the bankruptcy, though nor payable till a future day, might be 
UTTExrcoN 

proved under a commiſſion of bankrupt, provided they were copable againſt 
of being aſcertained, VINO. 

Gnosk, J.—I have had conſiderable difficulty in forming my 
opinion on this caſe, becauſe it is perfectly new : but, on con- 
ſdering the juſtice of this caſe, and the principles of former 
deciſions, my doubts are removed. Where a demand reſts 
merely in damages, and 1s not capable of a clear certain liquid- 
ation, it cannot be proved under a commiſſion of bankrupt : but | 
I conſider this as a contract to do a ſpecific act, which the bank= A 
tupt is rendered utterly incapable of performing by the bank- 
ruptcy , and his incapacity to perform it is attended with a certain 
damage to the plaintiff, The value of the ſtock is mixed in the 
gencral maſs of the bankrupt's property, of which the aſſignees | 
and the other creditors are poſſeſſed ; and there is no reaſon why 
in ſubſtantial juſtice the plaintiff ſhould not have the ſame ad- 
yantage which the reſt of the creditors have, eſpecially as the 
amount of his demand is capable of being aſcertained. Several | 
caſes have been mentioned, the principles of which fully war- 4 
rant us in deciding in favour of the plaintiff. I perfectly con- 4 
cur with my Lord Chief Juſtice in the obſervations which he | 
has made on the cafe of Dutch and Warren, and in thoſe made | 
by my brother Buller on that of Goodtitle v. North, Much has 
been ſaid reſpecting the form of the action: but I do not by any 
means think it concluſive ; it may illuſtrate, but cannot decide, | 
the queſtion. On the whole | am of opinion that this being a 4 


caſe of clear liquidated damages for the not performing a ſpecific : 
act, which the bankruptcy has rendered impoſlible to be done, [ 
the plaintiff may come in under the commiſhon, and the time of 4 
the bankruptcy is the time when the amount of it is to be aſ- 4 


certained by the price of the ſtock on that day. | 

Lord Kenyon alſo mentioned this inſtance ; where a perſon is 9 
guilty of a tort, as by cutting down trees, and then dies, no 
action lies againſt his repreſentatives for damages ariſing out of 
the tortious act, but the value of the timber may be recovered 
out of his aſſets. 

The Court ordered the verdict to be entered for the plaintiff 
for 5750 1., the price of ſtock on the day of the bankruptcy (a). 

(a) But this caſe was afterwards reconſidered, and a different judgment given. 


id oft. 4 vil. 570, See allo Parker v. Norton, pſt. 6 vol. 695. 
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1790. 


e. The KING againſt The Inhabitants of BRI WATER, 
eb. 6th. 


The pauper TN juſtices removed by an order the children of Thomas 


being dul 
rated, — Baſtard (who had abſconded and left his family) from 
— Saint John the Baptiſt in Cardiff to Bridgewater ; which order 


landlord de- the Seſhons confirmed on appeal, ſubject to the opinion of this 


—— to Court on the following caſe. Thomas Baſtard (the father) in. 


levy a diſ- 2 : . , - 
* . habited for ſome time in a houſe in Saint John's, which he 


goods, Ihe rented of William Lewis ; while he ſo occupied the ſame an af. 


lord) fool ſeſſment was made in Saint John's for the land tax, intitled « a 


{je the (s rate on the ſeveral inhabitants, owners, and occupiers of houſes, 
ney; in con- 


ſequence of ( lands, &c. in the pariſh” and in this form; 
which they | 
went to the 
houſe, 
where the 
pauper's * 


— 


daugliter 6 

. 2 | 75 7 50 | Thomas Baſtard. Houſe. | Lo 6 9 
would aſſiſt | ; 
3 Thomas Baſtard having abſconded and left his houſe and child- 
3 ren, William Lewis the landlord, on the 12th of May 178g, 
who gave a deſired the collectors of the land- tax to go with him to Baſtard's 
. houſe in order to make a diſtreſs on his goods for the 67. yd. 
tors, au otherwiſe he ſhould loſe the money: and Lewis accompanied them 
ener to Baftard's houſe, where they ſaw one of Bgſtard's daughters, 
un he about 12 or 13 years of age, of whom they inquired for Baftard's 
paymert of goods; ſhe, pleading poverty, ſaid ſhe had a friend who would 
therate by pay the money; and accordingly ſhe went with the colleQers 


88 and the landlord to one Mrs. Owen, who gave a guinea to the 
collectors, who received thereout the land- tax; and both the col- 
lectors ſigned a receipt for the tax, but the receipt was not pro- 
duced to the Seſlions. 

Bearcroft and Lane, in ſupport of the order of Seſſions, ad- 
mitted that the father of the paupers had been duly rated (a), 
but contended that he had not paid the rate. The money was 
raiſed at the expreſs requeſt of the /andlord, and for his ſake, leſt 
(as he himſelf expreſſed) he ſhould loſe it. The payment by 
Mrs. Oren cannot be conſidered as the act of Ba/tard; ſhe paid 
it without any authority or even requeſt from him, and could 
not therefore maintain aſump/it againſt him for money paid to 
bis uſe. But 


Landlords. | Tenants, Premiſes. | Sums Ailcſſed. 


() Fide ante $05, 6. 
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The Court were clearly of opinion that it was money raiſed 1790. 
for his uſe, for which an action might be maintained againſt 
him. The money was advanced by a friend in order to protect => Y 


him from a diſtreſs, under which his geedt would otherwiſe im- JÞ* daha: 


bitants of 

mediately have been taken, BainGs- 
Both orders quaſhed, "***** 

—  — —  —  — — 
ö > Saturda 

Jackson againſt DUcaalRe. Poets 
THE defendant ſucceeded the plaintiff in a houſe which 3 
o give 4. 


the latter had before occupied, and it was agreed that, if the certain fum 
defendant could get the money, the goods on the premiſes ſhould 4 8994s in 
remain there, and be taken by her at a valuation; as ſhe could ment of C., 
not however raiſe the money herſelf, ſhe applied to one Welch, — 
a friend, who accordingly treated with the plaintiff reſpecting between 2. 
and C. that 
the price, and finally agreed to purchaſe them for the defend- the later 
ant for 70 J., and took a bill of ſale of them to himſelf . Log ho 
wherein that was expreſſed to be the conſideration. It appear- is void, as a 
ed however that there was a private agreement between the —_— 
plaintiff and defendant unknown to Welch, that the defendant {© ll vt 
ſhould pay the further ſum of 30 J. over and above the 70 J. to to A4: and 
be paid by Welch; and had in purſuance thereof given to the 2 


recover 
plaintiff two promiſſory notes of 15 J. each, on one of which aun — 
this action was brought, and the plaintiff called witneſſes to c. 
prove that the goods were worth more than 70 J. independently 
of the convenience to the defendant of purchaſing them on the 
ſpot. But Lord Kenyon, before whom the action was tried at 
the Sittings after laſt term, was clearly of opinion that the 
plaintiff was, not entitled to recover, upon the ground that the 
private agreement between theſe parties was a fraud (a) upon 
Welch, who had paid this money in advancement of the defend- 
ant in confidence that the ſum paid by him was the whole con- 
lideration z the jury however found a verdict for the plaintiff; 
and a rule for ſetting aſide the verdict having been obtained on 
a former day, 
+ Kooke, Serjt. and Marryat, naw ſhewed cauſe ; inſiſting that 
there was fair evidence that the goods under the circumſtances 
ſtated were at any rate worth more than ſufficient to cover the 
value of this note on which the preſent action was brought; and 
therefore as far as conſideration went, it was not wanting to 
(a) Vid. Reberts v. Roberts, 3 P. Wins. 66 to 76; and the caſes referred to in 
. 1. f. 76. 5 
58 15 Nn 4 ſupport 
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{upport the action. The only ground of objection then which 
remained to be anſwered was, that Welch was not privy to the 
agreement for paying the further ſum of 30 /.: but that could 
only have been neceſſary in caſe it had appeared that the de. 
fendant ſtood in the relation of pupil, or ward, or child to 
Ie/ch ; but no ſuch evidence was given; on the contrary it ap- 
peared that ſhe was near 30 years old, and fully capable of ex. 
crcifing her own diſcretion upon the ſubject. Suppoſing Welch 
to have acted as a truſtee for the defendant, it does not follow, 
nor has it ever been held, that the agreement of the ceſtuy que 
iruſt is void without the privity and concurrence of the truſtee, 
This was aſſimilated at the trial to a caſe where one man aprees 
to advance a certain ſum in conſideration of his friend's being 
releaſed out of cuſtody for a debt, where the creditor afterwards 
ſues his debtor upon a private agreement between them, unknown 
to ſuch third perſon, to pay the reſidue of the demand, But that 
has been held to be a void agreement on the ground that if the 
original debtor is {till to remain liable for the reſidue of the debt, 
there would be no conſideration whatever for the ſum paid by 
the third party for diſcharging him. Whereas here there was 
an ample conſideration for the ſum advanced by Welch, he having 
taken the bill of ſale in his own name, and thereby enabled 
himſelf to keep the goods, This circumſtance too diſtinguiſhes 
this caſe from that of Cock/batt v. Bennett (a), which was an 
agreement amongſt all the creditors of an inſolvent perſon to 
compromiſe their reſpective debts with him; where the Court 
held that a private agreement between one of thoſe creditors and 
the inſolvent to be paid his whole demand was a fraud upon the 
others; becauſe the very ground and conſideration to each of 
them for relinquiſhing part of his demand was that all the reſt 
ſhould do the fame. 

Erſkine, in ſupport of the rule, was ſtopped by the Court. 

Lord KENLoN, Ch. ].—continued of the ſame opinion. 

ASHHURsT, J.—T perfectly concur in the opinion given by my 
Lord at the trial. It is clear both on the principles of law and 
equity that when any friend advances money to relieve another 
perſon from the preſſure of his neceſſities, and the parties in- 
tereſted enter into a private agreement over and beyond that with 
which the fricud is acquainted, ſuch agreement is void in law, 
as being a fraud on ſuch friend. This caſe is ſimilar in it's 
principle to one, which was determined in this Court not long 

(a) Ante à vol. 763. 
280. 
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h 290 (a). Here it is to be obſerved that Welch, who was deſirous 1790, l 
E of benefiting his friend, agreed to advance 70 J. which he un ' 
d derſtood to be the full purchaſe money; for ſuch was the repre- Jacxson 8 
. ſentation made to him, and 70 J. is expreſſed in the bill of ſale to <7 

0 be the conſideration, But now it turns out that the defendant cena 

- was to give two promiſſory notes for a further ſum, under a pri- 

- rate agreement between her and the plaintiff, to which Welch 

0 was not privy, and which if he had known he would not probably J 
D have advanced his money. This therefore was a fraud on him; x 


and the principles of analogous caſes go to ſhew that this private 
agreement between the plaintiff and the defendant cannot be A 
. enforced, It has been attempted to diſtinguiſh this caſe from 
them by ſaying that Welch had a conſideration for his money in 
the goods: but that does not vary the caſe ; for he did not wiſh 
to make a bargain for himſelf, but acted ſolely for his friend. 
And even if it be conſidered that Welch has purchaſed goods 
for himſelf for greater value than 70 l., and has only paid 70 J. 
himſelf, then it appears that the defendant had no conſideration 4 
whatever for her notes. | 
BULLER, J.—As the jury have only given a verdict for 15 J. 
this comes within the rule which the Courts have long eſtabliſn- 
ed, that they will not grant a new trial, unleſs it can be done 
without compelling the party applying for it to pay the coſts, 
It is clear that in this caſe there was no miſ-direCtion at the trial: 
but that is not the only caſe in which the Court will award a 
new trial 2vithout cots. For if the verdict be manifeſtly againſt 
the juſtice of the caſe, and the Judge's direction, it is fit that a 
new trial ſhould be granted without coſts : and this verdict is 1 
of that deſcription, Here it appears that the plaintiff has been 2 
| 
| 


- — 
r 
% * «45 > 


privy to a groſs fraud on Welch in this tranſaction; and then the 
rule applies, ex dolo malo non oritur actio. The plaintiff wiſhed 
to get 100 J. for the goods, which ſum the defendant could 0 
not adyance ; but the ſcheme was that the goods ſhould be ap- N 
parently ſold to Welch for 70 l., and that the defendant ſhould i 
pay the reſt under a private agreement unknown to Welch : now } 
that was a groſs fraud on him, in order to induce him to ad- | 
vance his money; and as this fraud was practiſed by the plaintiff, A 
he cannot recover. 1 
Gnosg, J.—of the ſame opinion. 
Rule abſolute, without coſts (5). 
| 

: 


(2) Nd. 2 wal. 763. 
0% Nd. ee Lomat, f2ft. 4 vol. 165; & Feriſe v. Randall, poſt. 6 vol. 146. 
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Mend f . 
Feb. 3th. WaricHT againſt Retb. 


— INGAY obtained a rule to ſhew cauſe why the annuity 


within the deeds in this caſe ſhould not be delivered up to be can. 
— celled (a), on the ground that the true conſideration was not ſet 
6. abe forth in the memorial : part of the conſideration was in money, 
and the reſt in bank notes of the bank of England, whereas the 
whole conſideration was deſcribed as money in the memorial. 
Erſtine now ſhewed cauſe, and ſaid that bank notes had always 
been conſidered as money; they are ſo in the caſe of tenders, 
Lord Kexrox, Ch. J.— Bank notes are conſidered as mon 
to many purpoſes: it was ſo held by Lord Mangfeld and the 
Court in Miller v. Race (5). 
ASHHURST, J.— The annuity act was paſſed for the purpoſe 
of guarding againſt fiftitious conſiderations : but it cannot be 
contended that the payment in this caſe is within the miſchicf 
which that ſtatute intended to remedy. Bank notes are money 
to all intents, and in this inſtance were taken as ſuch. 
BuLLER, J.—This Court has never yet determined that 8 
tender of bank notes is at a/l events a good tender: but if they 
have been offered, and no objection has been made on that ac- 
count, this Court has conſidered it to be a good tender; and 
very properly ſo, for bank notes paſs in the world as caſh, In 
a caſe on the other ſide of the Hall, the Lord Chancellor once 
ſuggeſted a doubt whether theſe kind of notes were money; but 
here we have always been inclined to conſider them as ſuch, 
though the queſtion has never yet been directly determined. 


Per Curiam, Rule diſcharged, 


(a) Under 17 Gee. 3. c. 26. See alſo Cons v. Thompſon, poſt. 6 vol. 335. & F. 
(5) I Burr. 452. 


—— 


44 LoveELL againſt EASTAFF, 

Defendant HIS was an action of afſumpſit on four bills of exchange, 
after a ver- k * 
diet againſt on the trial of which at the fittings after laſt Trinity 


10m a term, before Lord Kenyon, the plaintiff obtained a verdict. In 
a new trial, . ; 
which after argument on a ſubſequent day was diſcharged : He then pleaded a plea gui darrein 
continuance, entitled of the term generally; and the Court reſuſed to order a ſpecial memorandum 
the day when it was filed under theſe circumſtances. : 

If a plea put darrein continuance be filed and verified on oath, the Court cannot ſet it ade = 
motion; but are bound to reetive it. 


ichaeclinat 
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Iſicbaclmat term laſt, a rule was obtained to ſhew cauſe why 
there ſhould not be a new trial, which on the 17th of November 
was, after argument, diſcharged. On the 19th of November the 
deſendant pleaded the bankruptcy of the plaintiff between the 
trial and the day in bank, as a plea puis darrein continuance ; but 
though it was filed on that day it was entitled generally of Mi- 
chaelmas term, Afterwards in the ſame term, a rule was ob- 
tained to ſhew cauſe either why the plea ſhould not be entitled 
as of the day on which it was filed ; or why the plea itſelf ſhould 
not be ſet aſide ; againſt which 
Mingay and Mood, ſhewed cauſe in Michaelmas term laſt; and, 


in anſwer to the firſt part of the rule, obſexved that it was ail. 


cretionary in the Court whether or not they would order a ſpecial 
memorandum to the plea, and that there was ſufficient reaſon 
why it ſhould not be permitted in this inſtance : for as there was 
a rule for a new trial depending in the Court in the former part 
of the term, it was thought adviſable to wait till that was diſ- 
poſed of before the defendant pleaded this plea ; ſince if the rule 
had been made abſolute, it might have been unneceſſary to have 
put in this plea at all. Then if the Court will not interfere, the 
plea, being filed generally of the term, will have a reference to 
the firſt day of the term, and then it will appear that it was 
well pleaded ; for the defendant had a day in Court on the day 
in bank. This is not like the caſe of a judgment by default, 
where the defendant has no day in court after the execution of 
the writ of inquiry, and conſequently has no opportunity of 
pleading, But even if the plea be bad, the Court will not in- 
terfere on motion, but will drive the plaintiff to demur to the 
plea. In Paris v. Salteld (a), the Court held that they had no 
diſcretion either to reject or to receive a plea puis darrein con- 
tinuence, but that if it were verified by affidavit they were bound 
to receive it. It is a matter of right, not of favour, in the party 
tendering it. 

Erſeine and Marryat, in ſupport of the rule. 1ſt, The Court 
will order any pleadings to be entitled agreeably to the fact, in 
order that juſtice may be done to the party applying for the rule. 
In Smith v. Key (b), a ſpecial memorandum of the day when 
the bill was exhibited was ordered by the Court, to let the de- 


fendant have the benefit of a tender between the firſt day of 


the term and the day of ſuing out the writ. The ſame thing 


a (o) 2 . 137. 139. (5) 1 Str. 638. 
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was alſo ordered in Potts v. Creſtvell (a). So in Wilkes v. The 
Earl of Halifax (b), the Court ordered the declaration to be en. 
titled according to the fact; and ſaid that it was not a matter of 
favour to the defendant to grant the rule, but of right. If the 
real day on which the plea was filed were to be ſthewn on the 
record, the plaintiff will have an opportunity of demurring ; for 
then it will appear moſt unqueſtionably that the defendant had 
no day in Court when his plea was filed, and conſequently that 
the Court ought not to receive it. But, 2dly, even if that 
amendment be not made, and that the plea mult have a reference 
to the firlt day of the term, it appears from all the authorities, 
that after verdict the defendant cannot plead any matter ariſing 
between that time and the day in bank. 2 Lutw. 1143, 
1174. Pearſon v. Parkins, Hil. 3 G. 1. Bull. N. P. 310, 
Stamp v. Parker, Cro. Fac. 646. Com. Dig. title Abatement,” 
FJ. 24. 34. And in 4 Bac. Abr. 143. the reaſon given is this, 
If a releaſe be given after the day at N/ Prius, and before 
« the day in bank, he cannot plead it, becauſe there is a verdict 
* already in the cauſe, and upon another plea ; and therefore the 
cauſe is determined. So that he is put to his audita querela to 
„ hinder the exccution of the judgment.” And in Cre. Car. 
232. where the defendant after verdict pleaded at the day in 
bank, and that the plaintiff prayed to have it diſallowed, for that 
the defendant had no day in bank, the Court fo determined it, 
and ordered that the plea ſhould be ouſted. Here then as the 
defendant had no day in bank, the Court ought to reject lus plea 
pleaded after verdict, and drive him to his audita querelu. 

The Curt enlarged the latter branch of the rule till the next 
term and diſcharged the former part of it. They ſaid that as 
there was a rule depending at the beginning of the term to ſhew 
cauſe why there ſhould not be a new trial, it would have been 
idle to file this plea pending that rule, becauſe in one event it 
might have become unncceſſary to have pleaded ſuch a plea at 
all. Therefore they would ſuffer the general rule to operate in 
this inſtance, namely, that the plea, being entitled generally of 
the term, might have relation back to the firſt day of it. For 
though a fiction of law ought not to be permitted to prevail 
where it would work injuſtice, yet here the Court would not 
interfere to prevent the operation of it when ſuch a fiction was 
in furtherance of juſtice. 


(a) Barn. gto. ed. 343. (5) 2 WIſ. 256. 


The 
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The latter part of the rule (which had been enlarged) now. 


coming on again, 

Mingay and M vod relied on the caſe of Paris v Salkeld, as de- 
cifive of the queſtion in this ſtage of it. 

Erſkine and Marryat, contra, ſaid that that caſe was clearly 
diſtinguiſhable from the preſent, becauſe there the plea was plead- 
ed in due time, and the judgment of the Court only goes to ſhew 
that they would not diſcuſs the merits of the plea on motion. 
But here the queſtion ariſes on the regularity of the plea in 
point of time, and the Court may in this as well as in all other 
inſtances of practice interfere where an irregularity is pointed 
out to them. And it is to be obſerved that in one of the 


caſes cited on the former argument, Cro. Car. 232, the Court 


did interfere on motion, and (as is there ſaid) ordered * that 
« the plea ſhould be ouſted.” 

Lord Kenyon, Ch. J.—The Court very properly diſcharged 
one part of the rule in the laſt Term under the ſpecial circum- 
ſtances of the caſe ; and in ſo doing they acted by analogy to 
the common practice of the Court, where in a variety of in- 
ſtances they give a party permiſſion to plead nunc pro tunc under 
particular circumſtances. And as to this part of the rule, I 
think we are bound to diſcharge this alſo, on the authority of 
the caſe of Paris v. Salkeld ; where the Court, after great con- 
ſideration, held that it was not diſcretionary in them to receive 
a plea puis darrein continuauc?, but that they were bound to 
receive it; and the opinion of Wilmer, Ch, J. is conveyed in 
language peculiarly forcible. 

Per Curiam, Rule diſcharged. 


A. and J. RawLinson againſ® SyHaw, Executor of 
Woopnovse. 


HIS was an action of aſſumpſit, and the eight firſt counts 
in the declaration were on promiſes made by the teſ- 
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If a debtor 
make his 
creditor and 


tator; the laſt count was on promiſes by the defendant as another per- 


executor, To the firſt eight counts the defendant pleaded 
That Wozdbouſe, the teſtator, in his life-time, (to wit,) on, Sc. 
duly made and publiſhed his laſt will and teſtament in writ- 
ing, and thereof conſtituted and appointed the defendant and 
J. Rawlinſon, and three other perſons, joint executors ; and 
loon afterwards died without altering or revoking it. And as 
to to the lait count, that that prom ſe and undertaking (if ſuch were 


ſon execu- 
tors, and the 
creditornei- 
ther proves 
tie will nor 
acts as exe - 
cutor, he 
may main- 
tain an ac- 
tion againſt 
the other for 
his demand 


on the tcilator 


made) 
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made) was made by the defendant together with the ſaid 7. 
Rawlinſon, and thoſe three perſons, and not by the defendant 


Rawii= once. The plaintiffs by their replication ſaid that J. Rawlinſon 


$ON 
SHAW. 


never proved the will of Weodhouſe, nor took upon him. 
ſelf the burthen of the execution thereof, nor in any manner 
whatſoever ever accepted of the ſuppoſed appointment of him 
the ſaid 7. Rawlinſon to be an executor of the ſaid will, nor 
ever adminiſtered any goods or chattels which were of the ſaid 
Woodhouſe deceaſed at the time of his death, as executor of 
the laſt will and teſtament of the ſaid Weoedhouſe. And as to 
the other plea they replied that the promiſe in the laſt count 
was not made by the defendant together with 7. Rawlinſon, 
and the other three perſons, as in the plea alleged. 

To the replication to the firſt plea there was a general de- 
murrer, and joinder in demurrer, 

Lauer, in ſupport of the demurrer, contended that the no- 
mination of the plaintiff as executor in the will of Woodbouſe 
the teſtator operated as a ſuſpenſion of his legal remedy, as he 
had not actually renounced, though not to an extinguiſhment of 
the debt, or even to a ſuſpenſion of his remedy in a Court of 
Equity. If ſo, the plea is a bar to the action, and the fact diſ- 
cloſed by the replication does not vary the caſe. All the legal 
parties to a contract muſt by law ſue and be ſued, which is ſuf- 
ficiently proved by the uſual plea in abatement where any of the 
parties are omitted to be named; and though this rule has ſome 
exceptions with regard to defendants, it is univerſal as to plaintiffs, 
Now here, the plaintiff not having renounced muſt in a Court 
of law be conſidered as having all the legal qualities of executor 
ſtill attached to him, and therefore cannot ſue the defendant 
in his character of co-executor : for one executor cannot ſue 
his co-executor, the former being ſuppoſed in contemplation 
of law to be equally in poſſeſſion as joint-tenant of all the 
teſtator's aſſets, Went. Off. of Executors 100, out of which he 
may pay himſelf ; and the effect of a judgment againſt an exe- 
cutor is rather to attach on the property of the teſtator than on 
the perſon of the defentant. In Co. Lit. 264. 6. it is ſaid that if the 
obligor make his obligee his executor, this is a releaſe in law of the 
aftion, But the duty remains for which the executor may retain, 
Wankford v. Wankford, Salk. 299. Fryer v. Gildridge, Heb. Io. 
and 2 Show. 461. where it is added that the debt is not 
extinguiſhed, but only ſuperſeded, as to the executor, Plonden 


184, f. gives the reaſon why the action is gone, becauſe in 
judgment 
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judgment of law the plaintiff is ſatisfied before; for if the exe- 1790. 


cutor has as much goods in his hands as his own debt amounts 
to, the property in thoſe goods is altered and veſted in himſelf, 
that is, he has them as his own goods in ſatisfaction of his 
debt, and not as executor. If the caſe of Dorcheſter v. 
Webb, Sir M. Jones 345. be cited on the other ſide, it is diſ- 
tinguiſhable from the preſent; for that caſe only ſhews that 
where the obligee had been made co-executor with another, and 
had renounced, the executor of the obligee might ſue the ſur- 
viving executor. It is indeed given as a reaſon in that caſe that 
when an obligor makes the obligee and another his executors, 
and the obligee refuſes, the debt is ncither releaſed nor diſcharged, 
and the obligee may ſue the aſſets ; but that was an obiter dictum 
not neceſſary for the deciſion of the caſe before the Court: and 
there too it muſt be taken that he had /egally renounced ; and by 
the death of the obligee the period of ſuſpenſion had ceaſed, 
and the whole of the property had gone into another channel, 
namely, into the hands of the ſurviving executor. But here the 
plaintiff has not legally renounced. 

Helroyd, contra (a), was ſtopped by the Court, 

Lord Kenyon, Ch. J.—It is impoſſible to entertain the 
leaſt doubt in this caſe. The argument is that if A. owe B. 
a ſum of money, and chuſe to make him his executor, though 
B. will not act, his legal remedy is extinguiſhed. The propo- 
ſition is too monſtrous to admit of any argument. If indeed 
the creditor had accepted of the executorſhip, and acted, there 
might perhaps have been ſomething in it, But the facts diſ- 
cloſed by the replication poſitively negative that; for it is 
there averred that he never proved the will, nor took upon 
himſelf the burthen of the execution thereof, nor in any man- 
ner whatſoever accepted of the ſuppoſed appointment to be an 
executor, nor ever adminiſtered, &c. And notwithſtanding this 
he is now told that he cannot enforce the payment of his debt 
in a Court of Law, I ſhould have been extremely ſorry to have 
found myſelf bound by authorities to accede to ſuch a poſition : 
And I am glad that none are found to warrant it, and that 
there is one direct authority againſt it. There is no pretence 


therefore for this demurrer ; and even if it could haye been | 


ſupported, it would be diſhoneſt in the extreme, 


(a) Vid. 1 Lev. 1613 2 Lew. 73; 1 Com, Dig. © Abatement," H. 10; Raft. Entr. 
324+ J. 3253 Clift, 15; 11 M. 4. 83. J.; Salk. 305; 27 H. 8. 11. 6. Com. Dig. 
* Pleader,” 2 D. 7; Win, 341; Wentw, Off. Ex. 3a; Sir V. Jen. 3453 Cro. Car. 
37 1K. 394- fl. 2. 
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1790. Asntunsr, J. —of the ſame opinion. 
—— Borrxx. J.— The argument in ſupport of this demurrer j, 
W fully anſwered by the plain words of the replication. The 
2 foundation of the argument is, that this is an action in reſpect of 
HAW, "Te" 
property, and that the plaintiff has poſſeſſion of that property, 
but the replication pointedly ſtates that he never proved the 
will, nor in any manner whatever acted as executor, nor admi. 
niſtered. Then if he has not the poſſeſſion of the property of 
the teſtator, he ſtands in the ſame ſituation as any other ſtranger, 
and may equally ſue the perſon who has the legal poſſeſſion of 
that property. 

Grost, J.—It is laid down univerſally in all the authorities 
on this ſubject, from the Year Books down to the preſent time, 
that a defendant, who is ſued as executor, cannot plead that an. 
other perſon 1s alfo executor with him, unleſs he aver that that 
other has adminiſtered. The caſc of Swallow v. Emberſon (a), 
is directly in point. The only difference is, that here the defend. 
ant ſays that the plaintiff himſelf is one of the executors, but 
that does not vary this caſe for the reaſons already given. TI la- 
ment that the ſame praCtice does not obtain here that prevails in 
the Court of Common Pleas, where ſeveral pleas are not per- 
mitted to be pleaded without the ſpecial leave of the Court. lt 


is attended with infinitely good conſequences to the ſuitors, as 
it frequently prevents unneceſſary expence to the parties, in 
introducing improper pleas. If that were the practice here, 
this expence would never have been incurred. 
Judgment for the plaintiffs, 
(a) 1 Lev. 161. 


rdneſi : 
2 The KINO againſt M. Downes and Another. 


8 . Turner, having been convicted in the penalty of 40s. with 


who ſells 


eee coſts, by the defendants, for ſelling gin and rum, being ex- 
retail with- Ciſable liquors, without being licenſed ſo to do, appealed to 


* 2 the We/tminſler Seſſions, where the conviction was quaſhed, ſub- 


— 1 ject to the opinion of this Court on the following caſe. 
t . „ 0 - 
liable to the The conviction was ſtated at length; and it appeared to be in 
penaltics of 0 Geo. 2. c. 46. 
22 the ſummary form preſcribed by the ſtatute of 5 3 
5 46. 0 . . "Ie . he ex- 
though he has a licenſe from the commiſſioners of the exciſe to retail ſpirituous liquors—T : 
ception in the 26 Gez. 2 c. 28., that nothing in that act ſhall extend to alter che time of — 
licenſes in cities and towns corporate does not exempt ſuch places from the operation of the other Pa . 
of that act: but magiſtrates in ſuch diſtrits muſt give the ſame notice of their meeting to Stan 
licenſes as juſtices for a county give. 

2 J. 26 
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7 26. The caſe then ſtated that Turner on the 8th of October 
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1788, at his houſe in Norris-freet in the pariſh of Saint amet,. 


Weſtminſter, ſold gin by retail. Turner produced a licenſe to The Kine 


againſt 


ſell brandy, and other ſpirituous liquors, regularly granted by Downs 


two commiſſioners of exciſe, purſuant to the ſtatutes of 16 and 
24 Geo. 2.3 and alfo an alehouſe licenſe in the common form, 
under the hands and ſeals of tao juſtices for the city and liberty 
of Weſtminſter, in the county of Middl:ſex, dated the 20th of 
September 1788, by which he was licenſed to ſell by retail beer, 
ale, and other exciſable liquors, (except brandy, rum, arrack, 
uſquebaugh, geneva, aquavitæ, and all ſuch other diſtilled ſpi- 


rituous liquors, and ſtrong waters unmixed, or mixed, &c.) No 


warrant was iſſued under the hands and ſeals of thoſe two juſtices 
who granted this laſt licenſe, or any other magiſtrates, previous 
to the granting of it, appointing a meeting of his Majeſty's 
jullices for granting licenſes, and directing the high conſtable to 
order the conſtables of the reſpective conſtablewicks in the pariſh 
to give notice to the ſeveral innkeepers, and alehouſe-keepers, 
within the ſeveral conſtablewicks of the pariſh, of the day and 
place for granting licenſes ; nor was any ſuch notice given for 
that purpoſe. On the 29th of Auguſt 1788 a warrant of that 
date was iſſued under the hands and ſeals of the defendants, two 
of his Majeſty's juſtices of the peace, aFing in and for the ſaid 
city and liberty, and directed to the high conſtable of the ſaid 
city and liberty, appointing a general meeting of the juſtices for 
granting licenſes to victuallers within the pariſh of Saint Famer, 
Weftmin/ter, on the 11th of September next, and requiring ſuch 
high conſtable to order his reſpeCtive petty conſtables, or other 
peace officers, to give notice to the ſeveral innkeepers, and ale- 
houſe-keepers, within their reſpective conſtablewicks, of the day 
and place of ſuch meeting; and notice of ſuch meeting was 
given in the public papers on the 29th of Auguſt 1788. On the 
ith of September 1788 the defendants, and ſeveral other 


magiſtrates, met on the day and place appointed by that war- 


rant, and proceeded to grant licenſes in purſuance thereof ; but 
no application was made at ſuch meeting by Turner for any 
licenſe, By a ſtatute paſſed in the 27th of Queen Elizabeth 
certain regulations were made for the diviſion of the city or 
birough of Weſtminſter into wards, and for the annual appoint- 
ment of burgeſſes to act as aldermen's deputies act in the city 
of Londsn ; but no juſtices or magiſtrates were appointed by that 
ſtatute, nor were the inhaditants incorporated, That act was 
continued by ſubſequent ſtatutes, and is till in force, In the 
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reign of king Charles the Second letters patent were, and from 
time to time ſince have been, iſſued under the great ſeal, aſſigns 
ing juſtices to keep the peace within the liberty of the dean and 
chapter of the collegiate church of Saint Peter, Weſtminſter, the 
city, borough, and town, of Weſtminſter in the county of Mid. 
dleſex, and Saint Martin's Le Grand, London; and certain lettery 
patent iſſued under the great ſeal, dated the 5th of Auguſt in the 
23d year of the preſent reign, directed (amongſt others) to the 
defendants and the two juſtices who granted the alehouſe licenſe, 
aſſigning them to keep the peace within the liberty of the dean 
and chapter of We/lmin/er, &c. (as above). The city and liberty 
of Weftminler is locally ſituate in the county of Afiddleſex. It 
has been cuſtomary ſince the ſtatute made in the 26th year of 
the reign of Geo. 2. c. 31. in many diviſions of the ſaid city and 
liberty of Weſtminſter, to grant licenſes at other times than at the 
time preſcribed by that ſtatute as well as at the time and under 
the regulations of it. 

Piggot, and Garreru, in ſupport of the order of Seſſions, con- 
tended, firſt, that Turner had not incurred any penalty under any 
act of parliament ; inaſmuch as he had a proper ale licenſe as well 
as an exciſe licenſe ; and, 2dly, even if the ale licenſe were not 
legally granted, this conviction which was founded on the ſtatute 
of 5 Geo. 3. c. 46. could not be ſupported. As to the firſt, the 
juſtices were authoriſed to grant this licenſe under the 5 and 6 
Ed. 6. c. 25. under which they may licenſe alehouſes at ony 
time; and their power in this caſe is not affected by the ſtatute 
of 2 Geo. 2. c. 28., nor by the 26th Geo. 2. c. 31. The 2 Geo. 2, 
c. 28. , 11. (after reciting that inconveniences had ariſen 
from perſons being licenſed to keep alehouſes by juſtices living 
at a diſtance, who were neither informed of the occafion of 
ſuch alchouſes, or of the characters of the perſons licenſed) 
enacts that no ſuch hicenſe ſhall be granted but at a 
general meeting of the juſtices of the diviſion where 
the perſon lives, to be held on the iſt of Sepember yearly 


or within 20 days after, or at any other general meeting! 


of the juſtices of the diviſion : but there is a provi/o in the 12th 
ſection, that nothing in that act ſhall extend 1 alter tie 
method or power of granting ſuch licenſes in any city or town core 
porate. The 26 Ges, 2. c. 31. J 4. confines the time of hoid- 
ing the general meetings to the firſt 20 days of September, and the 
16th ſection provides that nothing in that act ſhall extend i 


alter the time or times of granting ſuch licenſes in any city or 10wn 


corporate. So that the power of granting licenſes in cities or 
4 towns 
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towns corporate remains as it did under the 5 H 6 Ed. 6. c. 25.3 
for taking both the acts of Geo. 2. into conſideration together, the 
exceptions are that nothing in thoſe ſtatutes ſhall alter the method 
or the potuer, or the time, of granting licenſes in thoſe places. 
1 Burn, J. tit.“ Alehouſes,” /. 3. Now Weſtminſter certainly is not 
within the purview of thoſe acts, which were paſſed to remedy 
the inconveniences of magiſtrates, reſiding in a diſtant part of the 
county, granting licenſes to perſons, with whoſe characters they 
were not acquainted ; and it is directly within the exception in 
both thoſe ſtatutes, for M gminſter is a city. The proviſos ex- 
tend to all cities, whether corporate or not, if they have a local 


magiſtracy: to put a different conſtruction on them the Court 


muſt inſert the word * corporate” after city, or convert the 
word * or” into - and.” Weſtminſeer is deſcribed as a city in a 
variety of acts of parliament z and it is even ſo called in the let- 
ters patent referred to in this caſe. In Co. Lit. 109. b. it is ſaid 
to be a city, becauſe it has been a biſhopric; and Hargrave in 
a note there alſo ſays that it is a city, though not incorporated. 
Mr. J. Blackflone (a) has likewiſe adopted the ſame opinion. 
It appears alſo in all the returns of members of parliament for 
Weſtminſter ſince the reign of Ed. VI. to be deſcribed as a 
city, But even if it were doubtful on the words of the ſtatutes 
whether or not Weſtminſter were a city within the proviſos in the 
2 Geo. 2. and 26 Geo, 2., the uſage in granting licenſes there may 
aſſiſt in expounding ſuch doubt; and it is ſtated in the caſe that 
the uſage of granting licenſes at all times of the year has pre- 
vailed in Weſtminſter. But, 2dly, if the juſtices had no power 
to grant this alehouſe licenſe in the manner or at the time at 
which it was granted, Turner has not incurred any penalty with- 
in the 5 Geo. 3. c. 46., under which alone he has been con- 
victed. That act only applies to perſons ſelling by retail, ale, 
beer, or other exciſable liquors, but not to diſtilled ſpirituous 
liquers, The 22d ſection recites that by the laws then in force 
perſons ſelling ale, or beer, or other exciſable liquors, by retail 
without licenſe, are ſubject by different laws to different penal - 
ties, which had occafioned much confuſion ; and for the pre- 
rention thereof, it enacts that perſons convicted of ſelling ale, 
beer, - or other exciſable liquors, by retail, without licenſe, 
ſhall forfeit for the firſt offence 40 5. with the coſts of the con- 
viction; and it gives a ſummary form of conviCtion (5), which 
has been uſed in this inſtance. Then followed the 9 Geo. 3. 
e. 6. J. 2., which recites that doubts had ariſen whether the 
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ſeveral penalties and forfeitures impoſed by any act ſince the 
8 Geo. 2. relating to the ſelling of ſpirituous liquors by retail 
without licenſe might be inflited and recovered on perſons thus 
offending; and then, in order to put an end to ſuch doubts, it 
enacts and declares that all and every the penalties and forfeitures 
impoſed by any act ſince the 8 Geo. 2. (except the forfeiture of 
100 J. impoſed by the 9 Ge. 2. c. 23. relating to the ſelling of 
piritusus liquors by retail, without licenſe, might have been 
and may be in future levied and recovered againſt ſuch offenders, 
notwithſtanding the 5 Geo. 3. c. 46. This therefore is a legiſla. 
tive interpretation of the 5 Geo. 3. c. 46.; by which it appears 
that the 5 Geo. 3., which was underſtood by many perſons to 
operate as a repeal of, and commutation for, all former penalties 
for ſelling ſpirituous /iquors, was not intended to have that ope- 
ration, and was only meant by the Legiſlature to relate to ale, 
beer, or other exciſable liquors ejuſdem generis. The diſtinction 
intended to be made in all the ſtatutes on this ſubjeQ is between 
diſtilled ſpirituous liquors, and other exciſable liquors not diſtilled. 
Now it is to be obſerved that the ſtatute 5 Geo. 3. c. 46. pro- 


feſſes to be a commutation for all former penaltiesr, and for- 


feitures, on which it was intended to attach; and therefore if 
the offender be liable to the penaltics of the 5 Geo. 3. he is 
exempt from all former penalties : but the Legiſlature have ex- 
preſsly declared by the 9 Geo. 3. that the offence, of which 
Turner is convicted, of ſelling by retail gin and rum, diſtilled 
ſpirituous liquors, is not commuted for any penalty in the 
5 Geo. 3.3 that he is liable for ſuch offence to other penaltics 
under former acts of parliament; and conſequently that he is 
exempt from any penalty under the 5 Geo. 3. c. 46. This con- 
viction, therefore, which is founded ſolely on the 5 Geo. 3. 13 
bad. This is a conviction in the penalty of 40s. whereas if 
Turner has incurred any penalty, it is to a greater amount; for 
the 16 Geo. 2. c. 8. /. 9. inflicted a penalty of 10 J. on perſons 
ſelling by retail d;/i/led ſpirituous liguors, (this very offence) which 
is increaſed by the 13 Geo. 3. c. 56. /. 1. to 5ol. under which 
ſtatute the penalty can in no inſtance be mitigated below 51. Be- 
ſides this conviction is alſo for the cots of it, which no other act 
authoriſes the juſtices to give. 

Erſkine, contra, in anſwer to the firſt objection, *nſiſted that 
the juſtices licenſe was illegal under the 26 Geo. 2. c. 31-3 becauſe, 
iſt, Weſtminſter is not within the exception in that ſtatute, 3s 


not being a city corporate; and 2dly, even if it be, ſtill the 
2 jultices 
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juſtices granting this licenſe ought to have purſued the regula- 
tions pointed out by that ſtatute which are not affected by the 
exception. Firſt, We/tminſter is not a city. Lord Coke (a) is 
correct in his definition of a city; “ Every borough incorporate, 
« that had a biſhop within time of memory, is a city, albeit 
« the biſhopric be diſſolved.:“ but when he proceeds to illuſtrate- 
it by an example, he is unfortunate in the inſtance which he has 
choſen ; for he adds immediately afterwards, © As Weſtminſter 
« had of late a biſhop, and therefore it yet remains a city,” 
In order to be a city within his own definition, it ſhould be a 
krough incorporate, and have had a biſhop; whereas, though V- 
minſter once had a biſhop ; it never was pretended to be a borough 
incorporate. But if incorporation were not neceſſary to the con- 


ſtitution of a city, (till Weſtminſter is not a city corporate, which is 


the only ground on which it can be contended to come within 
the exception in the 26 Geo. 2. c. 31. ; for © corporate” refers to 
« city” as well as to town.“ The object which the Legiſla- 
ture had in view in paſſing the ſtatute 2 Geo. 2. c. 28. was to 
remedy the inconvenience ariſing from the mode of granting 
alchouſe licenſes under the 5 and 6 Ed. 6. c. 25.; and therefore 
it was enacted that licenſes ſhould only be granted at general 
meetings either within the firſt twenty days of September, or at 
ſome ſubſequent period: and by the 26 Geo. 2. c. 31. the time of 
thoſe meetings is confined to the firſt twenty days in September ; 
with a proviſo that nothing in that act ſhall alter the time or times 
of granting ſuch licenſes in any city or tozon corporate, The 
clear meaning of that exception appears to be this; the Legiſla- 
ture did not intend to interfere with incorporated towns or cities, 
which were regulated by an internal police of their own, autho- 
riſed by charter or preſcription : credit was to be given to 
corporations that they would not abuſe the truſt repoſed in 
tem; they were therefore to be left in the poſſeſſion of their 
franchiſes, But the Legiſlature did not mean to make the excep- 
tion co-extenſive with all places having a local magiſtracy ; for 
then a liberty (like St. Alban's) which has a local magiltracy 
would be excepted : but“ liberty” is mentioned in the enacting 
part of this ſtatute, and is omitted in the exception. But even 
if Weſtminſter were within the exception of the 26 Geo, 2. c. 31. 
jet that exception only extends to the time when the licenſes 
are to be granted, and not to the manner and place; and as the 


(a) Co. Lit. 109. b. 8 
O03 juſtices, 
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Juſtices, who granted this licenſe, have not complied with the rg. 
gulations contained in the fourth ſection of this ſtatute, this 
licenſe is void. That ſeCtion requires that the day and place for 
granting licenſes ſhall be appointed by two juſtices by a warrant 
under their hands and ſeals ten days before the meeting, directed 
to the high conſtable of the diviſion, requiring him to order his 
petty conſtables to give notice to the alchouſe-keepers within their 
reſpective conſtablewicks of the meeting: but it is expreſsly ſtated 
in the caſe that no meeting was appointed in this manner on the 
day when this licenſe was granted ; and that it was granted at a 
private meeting of two juſtices only, who had given no notice 
whatever of their intended meeting, and this even ſubſequent to 
the time when a general meeting had been regularly holden by 
other juſtices. So that if Weſtminſter were within the exception, 
ſtill no alehouſe licenſe can be granted even in ſuch a place but 
at a general meeting. 

Secondly, this licenſe then having been illegally granted, 
Turner was properly convicted under the 5 Geo. 3. c. 46, 
In order to make this ſubject clear, it is neceſſary to ſtate 
the ſcvcral acts of parliament, relating to this queſtion, in 
the order in which they paſſed; from the whole of which 
it will appear that the Legiſlature had two objects in view 
the one of police, under the control of the juſtices of the 
peace; the other of revenue, under the juriſdiction of the 
commiſſioners of exciſe. So that before any perſon can fell 
ſpirituous liquors by retail, he muſt procure a licenſe as 
well from two juſtices of the peace as from the commiſſioners 
of exciſe. The ſeveral ſtatutes will be rendered more intelligi- 
ble by bearing in mind this diſtinction, as applied to the word 
cc licenſe ;” when the Legiſlature ſpeaks of a licenſe to ſell pt» 
rituous liquors, or diſtilled liquors, they mean an exciſe licenſe ; when 
they mention a licenſe to ſell ale, beer, or other exciſable liquors, 
they mean a juſtices licenſe. The firſt act of parliament on this 
ſubjeCt is the 2 Ges. 2. c. 28., the tenth ſection of which enaQts 
that no perſon ſhall ſell brandy or other diftilled liquors by retail, 
but thoſe who are licenſed in the ſame manner as common 
alehouſe-keepers, under ſuch penalties and forfeitures as com- 
mon alehouſe-keepers are for ſelling drink without licenſe ; and 
the ſame juriſdiction is given to juſtices of the peace ove! 
ſuch retailers of brandy or other {diſtilled liquors as they have 
over alehouſe-keepers. The next ſtatute is the 9 Geo. 2. c. 23˙ 


"2 1. which (after reciting the inconveniences that had ariſen 
from 
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fom the too frequent uſe of ſpirituous liquors) enacts that no 1790. q 
perſon ſhall ſell any brandy, rum, geneva, or other diſtilled ſpi- 5 0 
ntuous liquors, or ſtrong waters, in any leſs quantity than two gal- 4g ; 
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lons, without a licenſe for that purpoſe from the commiſſioners 
of exciſe under the penalty of 100/. The tenth ſection then 
provides that no licenſe ſhall be granted to any perſon to (ell by 
retail any ſpirituous liquors or ſtrong waters except to thoſe 
who keep alchouſes 3 and the fourteenth ſection provides that 
no perſon ſhall (notwithſtanding the above exciſe licenſe) ſell 
any ſpirituous liguors or flrong waters, by retail, unleſs he be firſt 
licenſed by two juſtices, under the penalty of 5 J. (a) Then fol- 


| lowed the 16 Geo. 2. c. 8. /. 8. which enacts that no perſon 


ſhall ſell by retail any brandy, rum, or other diſtilled ſpirituous 
kquors, without a licenſe from the commiſſioners of exciſe, 
under the penalty of 10 J. (6); with a fimilar proviſo (e) that 
no licenſe ſhall be granted to any perſon to ſell ſpirituous liquors 
or ſtrong waters, but alehouſe-keepers ; and another proviſo (d) 
that nothing ſhall be conſtrued to enable any perſon to ſell /pi- 
rituous liquors or flrong waters, by retail, unleſs he be firſt /icenſed 
by two juſtices to ſell ale, or ſpirituous liquors. The next ſtatute 


is the 29 Geo. 2. c. 12. f 22. which enacts that the commiſ- 


foners of the exciſe ſhall not grant any licenſe to any perſon to 
retail ſpirituous liquors or ſtrong waters, who has not a licenſe 
to ſell ale, deer, or other exciſable liquors. And then came 
the 5 Geo. 3. c. 46. on which this conviction was founded. Now 
in order to aſcertain what was the intention of the Legiſlature in 
paſling it, it is neceſſary to ſee how the law ſtood before. If a 
perſon retailed ſpirituous liquors without a licenſe from two 
Juſtices, though he had an exciſe licenſe, he was liable to different 
penalties and puniſhments under different acts of parliament :; 
if he fold ſuch liquors without an exciſe licenſe, he was liable 
to a forfeiture of 100 J. And the ſeveral acts provided that no 
exciſe licenſe ſhould be granted to any perſon who had not a 
Juſtices' licenſe to ſell not only ale and beer, but other exciſable 
liquors, Then the 5 Geo. 3. c. 46. / 22. recites * that by the 
© laws then in force perſons ſelling ale, or beer, or other exciſable 
* liquors, by retail, without licenſe, were liable by different laws to 
* different penalties and puniſhments, which had occaſioned much 
*« confuſion,” &c. Now this confufion was not introduced by the 

0e) This was ſtated to be the penalty; but the 5 /., mentioned in this ſection, is 
againſt the clerk of the juſtices, and the clerk of the peace, for taking more than 


24+ 64. as a fee for the licenſe. 
(5) Kg. 9. (c) &. 10. (4) Se. 11. 
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ſeveral laws infliting penalties for retailing ſpirituous liquors, 
without an exciſe licenſe, but by thoſe which required a Juſtices, 
licenſe to ſell ale, beer, or other exciſable liquors. That ta. 
tute then proceeds to enact, that in lieu of the penalties and 
puniſhments inflicted by former acts on retailers of ale, beer, 
ar other euciſable liquors without licenſe, they ſhall forfeit 45, 
with the coſts for the firſt offence, &c. ; and the 26th ſection 
gives a ſummary form of conviction, from which the preſent is 
taken. But, ſoon after this ſtatute was paſſed, it was doubted 
whether perſons, having a juflicer licenſe, could be convicted 
for retailing Hpirituaus liquors, though they had not an exciſe 
ficenſe ; to remove which doubt the 9 Geo. 3. c. 6. was paſſed; 
And the ad ſection of that act recites that, „ ſince the paſſing 
« of the 5 Geo. 3. c. 46. it had been doubted whether the ſeveral 
« penalties, puniſhments, and forfeitures, impoſed by any act ſince 


the 8 Geo, 2. relating ts the ſelling of ſpirituous liquors by retail 


« withort licenſe, might be lawfully inflicted and recovered againſt 

te any perſon for retailing ſpirituous liquors without licenſe ;” and 

then in order to put an end to ſuch doubts, it proceeds to enact 

and declare that all and every penalties, puniſhments, for. 

feitures, Oc. impoſed by any act ſince the 8 Geo. 2. relating to 

the ſelling of ſpirituous liquors by retail without licence (except 

the penalty of 100 J. impoſed by the 9 Geo. 2. c. 6.) might have 

been, notwithſtanding the 5 Geo. 3. c. 46., and may in future 

be lawfully inflicted and recovered in regard to all perſons who 

have offended or ſhall offend againſt the ſeveral acts made ſince 
the 8 Geo, 2. The alteration therefore which the 5 Gee. 3. 

c. 46. (as explained by the 9 Ges. 3. c. 6.) made on this ſubject 
was, that, in lieu of the penalties and other puniſhments which 
might have been inflicted before that ſtatute an perſons retailing 
fpirituous "liquors without a juſtices licenſe, though they had an 
exciſe licenſe, the penalty of 40 5. with the coſts was given: but 
that ſtatute did not render it leſs neceſſary to have a uſlice/ 
licenſe ; and the exciſe licenſe ſince that act only has the ſame 
operation that it had before in a caſe where no juflice's licenſt 
has been granted, Before that ſtatute the exciſe licenſe did not 

exempt a retailer of ſpirituous liquors, who had no licence from 
the juſtices ; neither does it exempt him ſince that act from 

the penalty of 40-5. given by it. They are both ſtill neceſſary. 

The argument on the other ſide would have applied, if Turner 
had been convicted of ſelling ſpirituous liquors without an ex- 
ciſe licenſe, but is inapplicable to this caſe, where the offence 
| imputed 
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imputed to him is the retailing of ſpirituous liquors without a 
licenſe from two juſtices, though he had an exciſe licenſe. 
Shepherd and Knowlys were to have argued on the ſame fide; 
but the Court were ſatisfied with the argument already given. 
Lord Kenron, Ch. J.—On hearing the argument againſt this 
conviction, I thought that the ſtatute 9 Geo, 3. c. 6. was a par- 


liamentary expoſition of the 5 Ges. 3. c. 46. ſo as to exempt. 


all perſons who ſold ſpirituous liquors by retail from the opera- 
tion of the latter, on which this conviction is founded, But 
I am now clearly of a different opinion, on the argument urged 
in ſupport of the conviction, that there is a difference in the 
whole purview of theſe ſtatutes between e juſtices licenſe 


und the licenſe from the exciſe, The ſtatute 5 Geo. 3. c. 46. 


applies to all thoſe inſtances where a licenſe for ale, beer, or 
aber exciſable liquors is required; and the conviction of the 
party offending againſt that act may be in the compendious form 
there pointed out, and adopted in this caſe. And I am of opi- 
nion that that ſtatute remains in force, notwithſtanding the 
9 Ges. 3. c. 6., as to all the objects of the licenſe to be granted 
by the juſtices of the peace, For the doubts, which the Le- 
gilature wiſhed to remove, when they paſſed the 9 Gee. 3., 
were relative to the exciſe licenſe for retailing ſpirituous liquors, 
I did not know till it was pointed out at the bar that the juſ- 
tices of the peace had the power of granting licenſes for ſelling 
ſpirituous liquors ; but I am now ſatisfied that they have under 
the 2 Geo. 2. c. 26. As to the other point; if it depended on the 
queſtion whether or not Veſtminſter be a city, I am not prepared 
to give any opinion on it. But the ground on which I rely is, 
that, whether it be a city or not, all the regulations preſcribed 
by the 26 Geo. 2. c. 31. muſt be complied with, except ſo much 
of them as comes within the ſubſequent proviſo. Now that 
proviſo, on which ſo much ſtreſs has been laid, only extends to 
the time or times of granting the licenſes in thoſe particular diſ- 
tricts. Such is the conſtruction which the very words of the 
exception expreſs; and which is a conſtruction highly advan- 
tageous to the public. For it is of importance to the public that 
licenſes of this ſort ſhould be granted openly, and not by ſtealth, 
in order that they may have an opportunity of objecting to the 
granting of theſe licenſes to particular perſons on the ground of 
unfitneſs. Inaſmuch therefore as the regulations of that ſtatute 
were not complied with in this inſtance, this licenſe having 
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1790. holden too after the general meeting was paſſed, I am of opl. 
—— nion that the licenſe is illegal, and that it cannot protect the 
The -- perſon to whom it was granted from the penalties of the 5 Ges, 3. 

1 46-3 and that the preſent form of conviction may be ſup. 


ported. 

ASHHURST, J.—The principal queſtion is involved in ſome 
intricacy ; but all the acts of parliament appear reconcileable b 
conſidering that the ſtatute 5 Geo. 3. c. 46. ſolely and purely re. 
lates to licenſes granted by the juſtices of the · peace, and not to 
licenſes granted by the exc;/#e. But ſome doubts having ariſen 
on the conſtruction of this act, the 9 Geo. 3. was paſſed, not to 
repeal any part of the former act, but to declare that the 5 Ge, 3. 
was not intended to, and did not, do away the operation of 
any of the former laws relating to exciſe licenſes, and that they 
ſhould remain in the ſame force as they did before the 5 Geo. 3. 
but with reſpect to juſtices licenſes, the 5 Geo 3. was intended 
to repeal all former penalties, by ſubſtituting a penalty of 40 
in their ſtead, and preſcribing a general form of conviction. Ag 
to the other point; I entirely concur in the opinion which has 
been given by my Lord. I think it would be a moſt miſchiey- 
ous expoſition of the ſtatute 26 Geo. 2. to ſay that juſtices of the 
peace even in ſuch places as fall within the meaning of the ex- 
ception might grant licenſes privately, and without giving any 
public notice of their intention to grant licenſes on any parti- 
cular day. For though perhaps it was not neceſſary that ſuch 
magiſtrates ſhould be limited to the time mentioned in the act for 
granting licenſes, yet as the public are ſo much intereſted in 
the ſubje&, the Legiſlature thought it proper to include all 
places in the general proviſions of the act, ſo that in no place 
whatever can the juſtices grant a licenſe but at a public meeting, 
though in places within the exception of that aCt zhe time of that 
meeting is not confined to the 20 firſt days of September. 

BULLER, J.—lt is neceſſary that a perſon ſhould have two 
licenſes to enable him to ſell ſpiritlous liquors z and therefore it 
is material to aſcertain with preciſion the terms which the Le- 
giſlature have uſed in ſpeaking of both theſe; and when the terms 
are aſcertained, there is an end of the queſtion. From the argu- 
ment which has been urged in ſupport of the conviction, it is clear 
that when the Legiſlature ſpeak of a licenſe to ſell ale, beer, or other 
exciſable liquors, they mean a juſtices licenſe; when they men- 
tion a licenſe to fell ſpirituous liquors, or diſtilled liquors, they 
mean an exciſe licenſe. If ſo, the licenſe to ſell ale, beer, ot 
ether exciſable liquors, mentioned in the 5 Geo, 3. means 1 

licenſe 
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Bcenſe by the juſtices ; and the 9 Geo. 3. which ſpeaks of licenſes 


to ſell ſpirituous liquors, leaves the jufticer licenſe untouched, =— 
and only declares that the Legiſlature did not intend in paſſing r 2 


1790. 


the 5 Geo. 3. to interfere with the exciſe licenſes ; and conſequently — 


the penalty of 40 f. given by the 5 Ges. 3. attaches on perſons 
who retail ſpirituous liquors without a licenſe from the juſtices, 

The next queſtion is, whether Weſtminſter be or be not a city 
within the meaning of the exception of the 26 Geo. 2.; for it is 


not neceſſary to determine generally whether it be a city or not. 


But ſuppoſing it to be a city, I think it is clearly not within the 
meaning of this proviſo, For in common - grammatical con- 
ſtruction, if there be two ſubſtantives, and one adjective, which 
| may apply to both, it muſt be taken as referring to both.. Or if 
this be conſidered on the reaſon of the thing, the queſtion is 
equally clear, If King Charles the Second had never granted a 
commiſſion of the peace for Weſtminſter, the licenſes there muſt 
have been granted by the Middleſex juſtices; and then VH. 
minſler would have been preciſely within the miſchief which 
the Legiſlature were deſirous of remedying by the 26 Geo. 2.; ſor 
juſtices living at any diſtant part of the country might have grant- 
ed licenſes for this place. Then what is the charter of Charles 
the Second? It is not a commiſſion to city juſtices z but to 
enable certain perſons to act in the commiſſion of the peace 
« within the liberty of the dean and chapter of the collegiate 
« church of Saint Peter, Weſtminſter, the city, and borough, and 
« town of Weſtminſter in the county of Middleſex, and Saint Mar- 
« tin's Le Grand, London,” Theſe therefore are not city magi/trates, 
On the fair conſtruction of the proviſo in the 26 Geo. 2. it ap- 
pears that the Legiſlature did not wiſh to interfere with cities, 
and towns corporate, which are governed by regulations of their 
own, as to the time of granting licenſes. 

Gnosk, J. This conviction may be ſupported under the 5 Geo. 3. 
c. 46.; for the 9 Geo. 3. enacts and declares that all penalties, 
Ec. impoſed on perſons retailing ſpirituous liquors without 
licenſe might have been, notwithſtanding the 5 Geo. 3., and may 
be (except as herein after mentioned) for the future recovered, 
&c. This ſeems to me to be a declaratory law ; ſaying that 
the exciſe licenſes were to remain as they did before that act) 
and that the only alteration which the 5 Geo. 3. c. 46. made was 
with reſpect to the licenſes granted by the juſtices, And this is 


confirmed by the ſubſequent proviſo, which ſays that all the 
powers and authorities by the former acts to the juſtices of the 
: peace 
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peace and the commiſſioners of exciſe reſpectively given, of 
tranſporting or whipping perſons convicted of retailing ſpirituous 
liquors without licenſe, ſhall ceaſe and be no longer put in 


Dowvs. force, Now that proviſo directly points to the powers which 


the magiſtrates had relative to the licenſes for ſelling ſpirituous 
liquors, Therefore it is clear that the ſtatute 9 Ges. J c. 6. 
did not mean to interfere with the ju/lices” licenſes. And the 
diſtinction which has been taken between the licenſes by the 
juſtices and the licenſes by the commiſſioners of exciſe, as ap- 
plied to theſe acts of parliament, renders the queſtion more clear. 


With reſpect to the other point: I cannot think that Weſtminſter 


is a city within the proviſo in the 26 Geo, 2.; which only meang 


ſuch a city or town corporate, as by virtue of its incorporation 
had a power of doing that which the magiſtrates for the county 
at large had within the body of the county. But even ſuppoſing 
this to be a city within the proviſo ; ſtill the magiſtrates of ſuch 
a place muſt purſue the regulations of the 26 Ges. 2. except ag 
to the lime of granting ſuch licenſes : and the objection to this 
licenſe is not to the time, but to the manner and place in which 
it was granted, | 

Order of Seſſions quaſhed, and the conviction affirmed, 


SALTER qui tam againſt SHERGOLD. 


HE defendant, having been arreſted and given bail in thix 

action, which was for a penalty under the lottery act, for 
ſelling an unſtamped ſhare of a ticket, (ſigned H. Shergola,) 
obtained a rule to ſhew cauſe why the bail-bond, which he had 
executed in the name of T. Williams, ſhould not be delivered up 
to be cancelled, on an affidavit that Williams was his name; that 
he had not ſigned the name of H. Shergeld to the ſhare of the 
ticket in queſtion; and that he had not uſed, nor was known by 
that name, 

This rule was now oppoſed, on an affidavit of one Bennet, 
who purchaſed the ſhare of the ticket on which the action was 
brought, ſtating that the defendant acted as owner of the ſhop 
where the ſhare was ſold, and ſold and delivered the ſhare of the 
ticket, ſigned H. Shergald. On which, 

The Court refuſed to interfere in this ſummary way, leaving 
the defendant to his plea in abatement ; and they 

Diſcharged the rule. 

Erſkine and Shepherd, in ſupport of the rule. 

Bearcreft and Lowndes, againſt it. 
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YEARDLEY apainſs Rox. 


ARROW moved to change the venue from Shropſhire to 

Middleſex, on the ground that the defendant, being an 

attorney, had the privilege of having his cauſe tried in 1{iddleſex ; 
and cited Wigley v. Morgan, 2 Str. 1049. 

Holroyd oppoſed the motion on an affidavit ſtating that the 
defendant reſided in Shropſhire ; and that the action was brought 
to recover 2/. 16s. only for ſerving proceſs iſſued out of a 
hundred court in Shropſhire, of which the plaintiff was the 


- bailif, And he faid that though an attorney, when plaintiff, 


has the privilege of laying the venue in Middleſex, yet when 
defendant he has not the privilege of changing the venue to 
Middleſex. This rule was finally ſettled in Pope v. Redfearne (a), 
and has been the invariable practice of the Court ſince that 
time, He alſo hoped that, as this application was againſt the 
ſettled practice, and made to create expence by having the cauſe 
tried at a diſtance from the county where the cauſe of action 
aroſe, the Court would diſcharge it with coſts. 

Garrow obſerved that at all events the rule ought not to be 
diſcharged with coſts; as the caſe in 2 Str. 1049. was inſerted 
in one of the moſt modern books of practice (5), as the rule of 
the preſent practice. But, 

The Court, agreeing that the rule as eſtabliſhed in Pope v. Red- 
fearne, had been invariably obſerved ſince that time, thought that 
as this was an attempt to ſubvert it, the rule ought to be dif- 


charged with coſts, 
Rule diſcharged with coſts, 


(a) 4 Burr. 2027. (b) Cre. Prad, 120. 


The Kino againſf SMITH. 


AR Rule had been obtained to ſhew cauſe why an information 

in the nature of Que warranto ſhould not be granted 
againſt the defendant, to ſhew by what authority he claimed to 
be mayor of Nottingham, upon the ground of his not having 


taken the ſacrament according to the rites of the church of XZ 


dot having taken the ſacrament within the time before his election, that the relators con- 
«urred in Lis election; becauſe that deſect is a latent one, ariſing from the omiſſion of an act poſi - 


avelj required by the "Legiſlature, ; 
England, 


- SM 
1790. 


— 
Thurſday 
Feb. Aach. 


An attorney, 
when plain. 
tif, may lay 
the venue in 
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d:fendant, 
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change the 
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Friday, 
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England, within one year next before his election, as required by 
the 13 Car. 2. flat. 2. c. 1. The election had been made on 


The iz the-29th of September 1789 (a). 


S1 TN. 


Erſkine and S. Heywood, now ſhewed cauſe, objecting to the 
propriety of this application from the preſenc relators, who were 
members of the corporation, and who it was ſworn had concur. 
red in the election of the defendant ; and therefore ought not to 
be permitted to impeach it. R. v. Stacey, ante 1 vol. 4. 

Lord Kenyon, Ch. J.— The rule under which the defend. 
dant attempts to ſhelter himſelf from the preſent application 
holds very properly in caſes where the relators concur in the 
election of the defendant, knowing of a deſect in the form of 
conducting it: but this is a different caſe; here the defect is a 
latent one, ariſing from the omiſſion of an act, which the Le. 


giſlature have poſitively required to be done before any perſon 
is elected into a corporate office. 


Per Curiam, Rule abſolute (5). 


fa) By 5 Geo. 1. c. G. . 3. the proſecution for omitting to take the ſacrament 
according to the requiſitions of the 13 Car. 2., in order to ouſt the party elected into 
any corporate office, muſt be commenced within fix months atier the election, 

(5) Rex v. Breton, and two others, Eoft. 29 Go. 3. B. R. 

A rule (*) had been obtained for an information in nature of Qn rvarrants againſt 
the defendants as common council-men of Vl, to ſhew by what authority they 
elaimed to be ſuch, The objection was, that they had not received the ſacrament 
within 12 months previous to their election under 13 Car. 2. fl. 2. c. 1.; The pro. 
ſecution being within ſix months after their election, according to 5 Cc. 1. 4. 6. 

Erſtine now ſhewed cauſe, and ſaid that iſ the Court thought that the granting of 
theſe informations was not ex deb:to juſtitia, but diſcretionary, no caſe could occur 
where that diſcretion might more properly be exerciſed than in the preſent. For the 
neceſſity of the ſtatute in queſtion had long heen done away, and the defendants in 
this particular caſe had been elected without their knowledge, and in their abſence 
that they had had no opportunity of going through the previous forms with a view 
to their elections, and by their affidavits they ſtate unequivocally that they are 
members of the church of England. Applications of this ſort are certainly to the 
diſcretion of the Court, becauſe the ſubje is obliged to atk leave of the Court to 
file his information: and a refuſal to grant leave on this ground, will not operate a 
a repeal of the ſtatute of Car. becauſe if any public inconvenience is likely to ariſe 
from the omiſſion in queſtion, it is ſtill open to the attorney general to proſecute, 
if he pleaſes. Beſides it does not appear here that the party making the application 
has any connection with the corporation, upon which ground the Court refuſed to 
interfere in the caſe of the King v. Stacey, ante 1 vol. 1. 

Lord Kxnyon, Ch. J.—1 think we are bound to grant this information. The 
law has ſaid that the magiſtracy of the country ſhall be in the hands of thoſe who 
profeſs the religion of the church of England. This law had been reviſed and ſoftened 
down ſince the acceſſion of the Houſe of Hanover ; but we are ow called upon to 
pare way the proviſions of it {till more than the Legiſlature have yet thought fit to do. 

AsnnvasT, ].— Where the application is made merely to diſturb the local peace 
of corporations, it is right to inquire into the motives of the party to ſee how far 


175 


— —— 
3 


(*) Nd. Crawforg v. Powell, 3 Burr. 101% 6 
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he is connected with the corporation. But the ground on which this application is 1790. 4 1 
by made is to enforce a general act of parliament, which intereſts all the corporations 3 + 
on in the kingdom; and therefore it is no objection that the party applying is not a Ihe King 1 
member of the corporation. Another reaſon why we may more ſafely interfere in againſt 1 


N 

| 
this caſe is, becauſe this application does not tend to a diſſolution of the corporation. Su. 

Bert and Gx osx, Juſtices, aſſented. | þ 

Erſkine then objeRed that the rule ought at leaſt to be diſcharged as to two of the : 

: 

f 


geſendants, becauſe they were protected by the 5 G. 1. c. 6. as not having been ſued 

within ſix months; for though that period had not clapſed beſore the rule to ſhew 

cauſe had been prayed for, yet that was immaterial, becauſe in the King v. Rogers, 

4 Bur. 2524. Yates, Juſtice, ſaid, that it was not a cauſe in court till the rule as | 

made abſolute for an information. | 
But the Court thought that the proſecution was commenced in this caſe by ap» 4 

plying for the rule; and added that the defendants might take advantage of that | 


afterwards, if they thought it would avail, 
Rule abſolute. 


| 8 1 
* N F. o f | 
W1LLIAMS one, Cc. againſt JACKSON. —— | 


CHEPHERD obtained a rule to ſhew cauſe why the defend- e ts t4 
ant ſhould not be diſcharged out of cuſtody on filing « — 
common bail on the ground that the affidavit, on which he {*{endantis 


had been arreſted, was not poſitive. The affidavit was this: the plaintiſf 


« This deponent faith that J. Jackſon is juſtly indebted unto 10,499, 
« this deponent in the ſum of 20 J. and upwards, according to = rs 1 


« the bill of this deponent delivered to the ſaid F. Jaciſon, which is #©f t the de- 
« for work and labour, journies, and attendances done, perform- * _ 
«ed, and beſtowed, by this deponent for the ſaid F. Jackſon, | 
« and for money paid, laid out and expended by this deponent 
« for and on account of the ſaid J. Fack/en in and about his 2 


( 
| « buſineſs and affairs, and at the ſpecial inſtance and requeſt of 
4 


he 
ere 
Its 
to 


gp r 
—— 


. * . 3 1 
— * wm = 
— 


« him the ſaid J. Jaclſon, and for divers fees due and of right pay- = 
« able therefore from the ſaid F. Zack/on to this deponent.“ a f 
Manley now ſhewed cauſe, obſerving that this was not by re- | 
| ference (a) ; that the affidavit was poſitive as to the debt; and ö 
that what followed only explained the nature of the demand, 1 
But The Court were of opinion that the debt was not poſitively ; | | 


ſworn to; and they made the | 
Rule abſolute. i 
(2) Vid. 1 Will. 121. f 


— ooo ens — 


The KING againſt Jornhau and others. Friday, bo 
GBS applied on a former day for a mandamus to theſe Where the | 


perſons who were truſtees of a diſſenting meeting-houſe at — 


l 

Bradford in Wilts, called the Particular Baptiſts, to reſtore diſſenting 
Meeting- 

— had been expelled by a majority of the congregation, the Court refuſed a mandamus to — 5 

m applied for to enable him to juſtify lus conduct, becauſe, it did not appear he had complied 1 

al the requiſites neceſſary to give him a primd facie title. i} 

: 
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John Lliyd to the office of miniſter of the congregation, and 
to the uſe of the pulpit. This application was founded on 
the affidavits of Lloyd and Fotham, ſtating that in Fuly 1181 
Lleyd received an invitation from twenty-ſeven perſons of this 
meeting on behalf of the whole congregation to accept the office 
of miniſter, in conſequence of which he procured his diſmiſſion 
from another meeting of the ſame ſect in Devonſhire, and in 
December following publicly addreſſed the congregation at Brad. 
ford, and ſignified his acceptance of the office; and that he 
had continued to officiate there as miniſter from that time 
till November laſt, when he received a paper from ſome part 
of the congregation purporting to be a diſmiſſal of him; that 
ſince that time the doors have been ſhut againſt him; and that 
he has been prevented from performing the functions of his 
miniſtry, although he has offered to anſwer any charges that 
can be brought againſt him. They further ſtated that there 
was an endowment for the miniſter for the time being of this 
mecting-houſe, and that theſe defendants were truſtees for te- 
ceiving the rents and profits, c. for that purpoſe, And Llyd 
further depoſed that when he took upon him the office of 
miniſter, he conceived that the congregation could not remone 
him without his conſent, unleſs he ſhould miſbehave himſelf, 
but that the appointment was for life; and that ſuch was the 
underſtanding of other diſſenting miniſters of the ſame com- 
munion. 

Bearcraſt, Erſkine, and Fekyll, ſhewed cauſe, and ſtated from 
their afhdavits that Lid had behaved himſelf with great im- 
propriety and profaneneſs, and had made his pulpit the vehicle 
of perſonal ſlander on many of the congregation ; in conſequence 
of which a ſpecial meeting was held, when fifty-five of the 
congregation [which in the whole conſiſted of leſs than one 
hundred members] agreed upon his diſmiſſal, which was ſignified 
to him accordingly ; and they ſtated an inſtance forty-three 
years ago of a miniſter being diſmiſſed from this meeting- 
houſe for immoral conduct. The affidavits further ſtated 
that Lloxd had not obtained a proper licenſe as required by 
the act of parliament ; and that amongſt that ſect it is held 
to be abſolutely neceſſary after a miniſter hath been choſen 
that he ſhould be ordained by the miniſters »f the Baptiſt 
church, who meet once a year for that and other purpoſes, 
with which form Lind had never complied after this elec- 
tion. This latter circumſtance was inſiſted on by the counſel 

1 2 
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as a defect in Lhyd's title. And they alſo objected to the iſſu- 
ing of this mandamrws on the ground that Lied had not ftated in 


his affidavit that he had complied with the ſeveral regulations 


of the toleration act (a), by which difſenting miniſters are re- 
quired to ſubſcribe the déclaration therein contained, and ſuch 
of the thirty- nine articles as they do not diſſent from. 

Gibbs in ſupport of the rule contended that it was not neceffary 
in an application for a mant/umus to ſtate with ſo much precifion 
that all theſe forms had been gone throngh : it was ſufficient 
to ſtate generally the title of the party making the application, 
and the wrong for which he ſeeks redreſs. Now the party 
ſtates his election, and that he conſidered it as an appointment 
for life; but if there be any doubt the Court will give him an 
opportunity of trying the right, which the congregation claim, to 
diſpoſſeſs him in the manner ſtated in the affidavits. In the caſe 
of Rex v. Barker (6) no other ground was laid for the mandamus 
but an affidavit of the endowment of the paſtorſhip, and the 
election of the claimant by a majority in whom the right to 
elect was veſted, and who was removed from the poſſeſſion by 
the truſtees 3 and there the Court granted the mandamus. 

Lord Kenyon, Ch. J.— There is no doubt but that a manda- 
mus lies in theſe caſes, where there is an endowment, if a proper 
cale be made out. But it is neceffary for a party applying 
for a mandamus to be reſtored to any ofhce to make out a primd 
facie title to ſuch office, and ſhew at lealt that he has complied 
with all the forms neceſſary to conſtitute his right. Here it 
does not appear that the party applying has gone through all 
thoſe ceremonies which the particular ſect of which he is a 
member has made neceſſary. His Lordfhip alſo ſeemed to think 
that the party applying ſhould have ſhewn his compliance with 
the requiſites of the toleration act. 

AsHHuRsT, J,—Thought the application not ſufficiently 
founded ; and that it was not enough ſor the complainant to ſtate 
his ſuppoſition that he was elected for life ; he ought to have 
ſhein the grounds of it. And in oppoſition to this, the other 
party has ſhewn an inſtance in which the congregation exerciſed 
the right of removing the minifter, 

BuLLEr, J.— The King v. Barker was the caſe of a mandamus 
to admit : and there is a great deal of difference between that 


and a mandamus to reflore. The former is granted merely to 


() J. & M. mn J. 8. (4) ; Parr, 1263. 
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1790. enable the party to try his right, without which he would be 
left without any legal remedy, But the Court have alway; 
3 looked much more ſtrictly to the right of the party applying 
Jor sau. for a mandamus to be reſtored, In theſe caſes he mult ſhew a 

primd facie title; for if he has been before regularly admitted, 
he may try his right by bringing an action for money had and 
received for the profits. Therefore in order to entitle himſelf 
to this extraordinary remedy, he muſt lay ſuch facts before 
the Court as will warrant them in preſuming that the right i; 
in him; whereas here no facts have been ſtated to ſhew the 
ground of his title. Therefore I am clearly of opinion that 
this mandamus ought not to be granted. 
Gros, J. of the ſame opinion. 
Rule diſcharged, 


ReynoLDds Gent. againſt Apams, 


The writ bf JJ ORGAN obtained a rule, calling on the plaintiff in out- 
. _ lawry to ſhew cauſe why the writ of capiag wilagatum and 
the ſheriff's the ſheriff's return to it, which had been filed by the plaintif 


ds in the treaſury chamber, ſhould not be taken off the file there, 
1 p and cartied to the office of the clerk of the exigents and out- 
the exi- lawries, in order that a tranſcript might be ſent to the Court of 

hs Exchequer, upon which to apply for an amoveas mant. 
Marryat ſhewed cauſe ; contending that on the reaſon of the 
things the capias utlagatum and the return were properly filed in 
the treaſury chamber, becauſe the record of the outlawry being 
there the writ and return were neceſſary documents to enable 
the officer to enter upon the roll the ſubſequent proceedings, 
either in the proſecution or reverſal of the outlawry. Although 
all previous writs towards the outlawry are filed with the clerk 
of the exigents, yet each of thoſe, together with the return, is 
filed with him as a warrant for his iſſuing the next ſubſequent 
proceſs : but, after a capras utlagatum is iſſued, no further proceſs 
goes from his office, and conſequently no warrant is requiſite 
for his juſtification in iſſuing it. And the capias utlagatum being 
ofter judgment ought to be filed in the treaſury like any other 

judicial proceſs, 
An affidavit was alſo produced that the clerk of the treaſury 
"amber, as well as the clerk of the exigents, claimed, "_ E 
6 
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ft exerciſed, the right of receiving and filing the capias ut= 1790. 
— RzynotpDs 


Morgan was about to proceed in ſupport of his rule: but ,..;z 
The Court ordered it to be referred to the Maſter to enquire in A. 
which of the offices this writ ought to have been filed; who 
reported on a ſubſequent day that it ought to have been filed with 
the clerk of the exigents. 

But Lord Kenyon, Ch. J.—deſired it might be underſtood 
that it was afterwards to be carried to the office of the cſlos 
brevium, 


— — OOO —— ö 


The KING againſt G. BaBB. 


e having been obtained for an information in the nature Wherearule 


of a quo warranto againſt one Noolmer to ſhew by what — 


authority he claimed to be mayor of Great Grim/by in Lincoln- —— 
, . on in t 
ire, at the relation of three perſons who were aldermen of the —— es 


corporation, thoſe perſons alſo obtained the following rule in the ane 
laſt term; * R. v. Woolmer : It is ordered that the ſaid proſecutor A. to ſhew 


« in the ſaid cauſe, his agent, attorney, or ſolicitor, ſhall have the — ng 


« inſpeCtion of all the public books, records, and papers, of and be- claims to be 


mayor of G. 


« longing to the borough of Great Grimſby in the county of Lincoln, on the re- 


in whoſe cuſtody ſoever they are, and ſhall take copies of them _— 


« or any part of them at his own proper coſts and charges, by corporators, 


d anothe 
« delivering and leaving with the ſaid G. Babb [who was the rule in that 


c town-clerk] a true copy of this rule, and at the ſame time {for in- 


f : l ſpecting all 
« ſhewing him the original.” On a former day in this term a te corpera- 


: $ | tion book 
rule was obtained againſt Babb to ſhew cauſe why an attachment — . 


ſhould not iſſue againſt him for not giving an inſpection of all — 


the books, Ec. in obedience to the rule. Afterwards, and be- clerk; an 
fore cauſe was ſhewn againſt this laſt rule, the original rule for of feb enly 


the information was diſcharged. karl 
& 
Erſkine now ſhewed cauſe againſt the rule for an attachment and office of 


on an affidavit, ſtating that the defendant had complied with the AA e be 


ſubflance of the rule by having given an inſpection of all thoſe a ſufficient 


. 45 li 
books, Oc. which related immediately to the ſubjeC matter in Yiek the 


lilpute in the rule for the information in the nature of guo "us 


f ſo as to pro» 
warranto againſt Weolmer, re the g 

town- At 
Balguy, Adam, and Lowndes, on the ſame fide, were ſtopped from an at- 
taclitnent as 

by the Court, dort a con- 
tempt of the Court ; it appearing that be had acted din fides 
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Bearcr:ft and Y:rke, in ſupport of the rule, contended that 
as the rule in plain terms extended to a papers, Cc. it was not 
in the power of Halb to limit the conſtruction of it to ſuch papers 
only as reſpected the office and election of mayor. It is ſul. 
cient in this caſe to obſerve that, even if the rule had been con. 
ceived in terms too general, it was equally a contempt in him 
to limit the operation of it. If he had had any doubts reſpecting 
the propriety of the rule, as couched in the preſent terms, he 
ſhould have applied to the Court to correct it. Bur the rule 
was properly conceived; for it was applicd for on behalf of 
ome ef the corporators themſelves, who, having an intereſt in 
common with the reſt of the body in all the papers belonging 
to the corporation, have a right to inſpect them at all times, 
And the practice of granting ſuch rules has prevailed ſince the 
time of William 3. 1 Lord Raym. 253. M. 9 V. 3. R. v. Lit. 
tleton, M. 7 Ger. 1. B. R. R. v. The fraternity of Hoſtmen in 
Newcaſtle upan Tyne, 2 Str. 1223. R. v. Shelly, ante 3 vol. 141, 
The caſes, where a limited inſpection has been granted, are thoſe 
where the queſtion has ariſen between a corporation and a 
ranger. 

Lord Kexrox, Ch. J.— It has been argued that this, applica- 
tion for an inſpection of the papers differs from the caſe of an 
application made by a ranger, becauſe this rule was obtained by 
feme of the members of the corporaticn. For the purpoſe of the 
argument, it may be admitted that in certain caſes the mem- 
bers of a corporation may be permitted to inſpect al! papers re- 
lating to the corporation: but if ſuch an application had been 
made in this inſtance, it would haye been for a mandammus for 
that purpoſe ; whereas this is an application for a rule of Court 
in the canſe ⁊ubich is intitled ** R. v. Woolmer,” where the 
inquiry was reſpecting the validity of Moolmer's election to be 
mayor: and it muſt be rcmembere4 that we cannot grant a rule 
of Court for the inſpection of papers, unleſs there be a cauſe 
in the Court, and ſome proceeding in it. This therefore is lice 
the caſe of an application by a ſtranger to the corporation, - And 
in ſuch a caſe I think we ſhould tranſgreſs the line of our duty, 
if we were to grant a general unlimited inſpection of all papers 
reſpecting the corporation. We ought to confine the rule to 
the inſpection of ſuch papers only as reſpect the ſubject matter 
in diſpute. But it is ſaid, that, whether or not this rule Was 


Properly drawn, the defendant has bgen guilty of a contempt s 
15 c 
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the Court in not obeying the rule as it is drawn in general terms, 1790. 
But as he ſwears that he has given an inſpection of all ſuch papers 
as relate to the election of mayor, which was the only ſubject in 7 pe 5 | 
diſpute in the cauſe of The King v. Weolmer, and as he appears Fanz. 
not to have refuſed an inſpection of all the other corporation 

apers from corrupt or improper motives, I think that this rule 


| * ought to be difcharged 3 though we ought not to countenance " { 
| the idea that any perfon, to whom a rule is directed, may = 
aſſume to himſelf the power of controlling the generality of the | | 


terms of it. 4 
ASHHuRST, J.—l think the Court ought to make ſome regula- = 
tion reſpecting theſe rules for intpecting papers. There does 
not appear to be any reafon why we ſhould grant a rule for in- 3 
ſpection till the rule for the 9% warrants information is made 1 
abſolute. It may be time enough to grant the rule for inſpec- 4 
tion after leave to file the information is granted, and before the 4 
trial of it. For I believe that many of theſe applications are | | 
made by way of experiment to ſce whether the corporation can- « 
not be thrown into confuſion. But, whenever the rule for in- | 1 
ſpection may be granted, it ought always to be limited to the 1 
inſpection of ſuch papers as relate to the ſubject matter then x 1 
under diſcuſſion. And I ſce no difference between the applica- HR 
| tion of a ſtranger and of a corporator. For if the latter has a Þ 
general right of inſpeCtion, he may apply at any time, and not = 
wait till there is a cauſe in the Court before he makes that the 
ground of his application. And if he has only a right to apply 3 
when there is a cauſe in the Court, then he has only the ſame 2 7 
limited right that a ſtranger has. If a corporator apply for a f 
| 

| 


* — „ 


general inſpection of all papers merely on the ground of his / 
| having an intereſt in them as being a member of the corpora- 
tion, he mult apply in a different form: but this is an applica- 
tion for a rule of Court in a cauſe depending in the Court. And 
as the town-clerk gave an inſpection of all the papers which re- 


\ 

late to the ſubject in diſpute in that cauſe, (which, I think is the 1 

true conſtruction of the rule,) I think he has not been guilty of 4 

2 contempt of the Court. | 4 


BULLER, J.—Not being in Court when the queſtion was nr 
argued at the bar gave no opinion. 
GRosE, J. This motion is grounded on a ſuppoſed wilful con- 
tempt in diſobeying a rule of this Court; and therefore if we ſaw 
any fair ground to ſuſpect that the defendant had acted with a 
vcw to elude the rules of the Court, the rule ſor the attachment 
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CASES in HILARY TERM. 


1790. Ought to be made abſolute. But if we were to grant the attach. 
—— ment, and the dcfendant were to anſwer to interrogatories 


The King 


ag inſi 
BaBB, 


in the ſame manner that he has now ſworn, he ought not to be 
puniſhed as for a contempt, becauſe it ſeems to me that he hag 
not been guilty of any wilful diſobedience of the rule of the 


Court. Another circumſtance alſo weighs with me in diſcharg- 


ing this rule, that the original rule againſt Moolmer appears to 
have been made merely as a foundation for this rule, to procure 
an inſpection of all the corporation papers for the purpoſe of 
ſeeing whether the corporation could not be thrown into con- 


fuſion, 
Rule diſcharged, 


THE END OF HILARY TERM, 


6 


ARGUED and DETERMINED 


IN THE 


Court of KING's BENCH, 


IN 


Eaſter Term, 


In the Thirtieth Year of the Reign of Grorce III. 


_— 
* — 


_ — — 


— 


The two following Rules were publicly read in the Court 
on the firſt Day of the Term. 


Eaſter Term, 30 Geo, 3. 


Kixc's BEncn j ]* IS ORDERED (a) by the Court, That 

Prr1SON. from and after the Firſt Day of Trinity 
Term next, the Rule made on Friday next after the Octave of the 
Purification of the Bleſſed Virgin Mary, in the Sixth Year of the 
Reign of King George the Firſt, and all other Rules for eſta- 
bliſhing the Rules of the Kixc's BNC PRISsoN, ſhall be and 
the ſame are hereby repealed. AND IT 15 FURTHER OR. 
DERED, That, from and after the ſaid Firſt Dayof Trinity Term 
next, the Rules of the KixG's BRNCH PrisoN ſhall be compriſed 
within the Bounds following, excluſive of the Public Houſes 
hereinafter mentioned; That is to ſay, from Great Cumber Court, 
in the Pariſh of Saint George the Martyr in the County of 
Surrey, along the North Side of Dirty Lane, and Melancholy 
Walk, to Black Friars Road, and along the Weſtern Side of the 
ſaid Road to the Obeliſk, and from thence along the South Weſt 
vide of the London Road, round the Direction Poſt in the Centre 


of the Roads near the Publick Houſe known by the Sign of the 


Elephant and Caſtle, and from thence along the Eaſtern Side of 


(2) This Rule has ſince been repealed, and ancther ſubſtituted in its Room; 
Z. 35G. 3. Vide peſt. 6 vol. 305. and the latter has been alſo enlarged. 1%, 77 8. Tris. 
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1790. Newington Cauſeway to the Great Cumber Court aforeſaiq, 
AND IT IS ALSO ORDERED, That the New Gaz. South. 
wark, and the High ay excluſive of the Houſes on each Side gf 
it, leading from the Igixc's. BNC PRIsoN to the ſaid New 
Gaol, ſhall be within and Part of the ſaid Rules (a) AND T 
15 LASTLY ORDERED, That all Taverns, Victualling. 
Houſes, Ale-houſes, and all Wine Vaults, and Houſ-s or Places 
licenſed to ſell Gia, or other Spirituous Liquors, ſhall be ex. 
cluded out of and deemed no Part of the ſaid Rules. 
BY THE COURT, 


(a) Lord Keryon , Ch. J. gave as a reoſen, for including the New Cao! Southwark, 
and the highway leading to it, within the Rules, that in caſe oi mb uur ty 
any of the priſoners in the King's Bench, they might be removed to the New Gaol, 


— ——— • — 


* * - * bo 


Eafter Term, 30 Ges. 3. 


KIxNc's BENCH T 15 ORDERED, That, from and after the 
PRisox. Firſt: Day of Trinity Term next, no Pri. 
ſoner in the KinG's BENCH PR1soN, or within the Rules thereof, 
ſnall have, or be entitled to have, Day Rules, above 'Three Days 
in each Term. AND IT IS FURTHER ORDERED, That 
every ſuch priſoner, having a Day Rule, ſhall return within the 
Walls or Rules of the ſaid Prifon at or before Nine o'Clock in 

the Evening of the Day for which ſuch Rule ſhall be granted, 
BY THE COURT, 


— th. A A. a. — - 


Friday, DvbLity againſt FoLlLiotT, 
1 HIS was an action of covenant. The declaration ſtated 


in a con- indentures of leaſe and releaſe, made on the 27th and 28th 
veyance of : : 
landsin April 1780, between the defendant of the Townſhip of Jamaica 


— in Queen's County, in the iſland of Naſſar, in the province of 


_— the New York, of the one part, and one Wendel Boos of the ſame 
rebellion in 2 X 
that coun- province of the other part, by which the defendant granted, bar- 


— 1 gained, and ſold, for 1200 J. under the ſaid Wendel Boss, his heirs, 


a legal title, executors, &. a certain meſſuage and lot of land ſituated in the 
and that the R : . E 

rrantee townſhip of Jamaica aforeſaid, then in the tenure and occupa- 
raight 

peaceably enjoy, Sc. without the let, interruption, c. of the grantor and his heirs, of or 4 
ather perſon æuhemſoc wer, is not broken by the States of Auer ica ſeizing the lands as forfeir:d for an 
act done previous to the conveyance ; notwithſtanding th. ſu ſequent acknowledgment of their 
i-dependence by this country, Such a covenant does not extend to the acts of wrong deere, but 
only to perſons claiming by a legal title, 


tion 
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tion of the ſaid defendant; in which releaſe was a covenant by 1790. 
the defendant that he then was the true, lawful, and rightful, —— 
owner of the ſaid meſſuage and lot of land, and was ſeiſed in his —_— 
own right of a ſure, perfect, abſolute, and indefeazible ſtats of For riorz. 
:nheritance in fee-fimple in the ſame, with the appurtenances, 
and had full power and authority to grant and convey the ſame 
in manner abovementioned z and alfo that the faid Wendel Boos, 
his heirs, Sc might for ever thereafter have, hold, occupy, 
poſſels, and enjoy, the premiſes, with the appurtenances, Cc. 
without the let, trouble, hindrance, moleſtation, interruption, or 
denial of him the defendant, his heirs, Sc. and of and from all 
and every ther perſom or perſons wwhomſcever ; and that he the ſaid 
Wendel Bous, his heirs, Sc. might enjoy the ſame, c. freed 
from incumbrances, c. The indenture alſo contained a gene- 
tel warranty. The declaration then ſtated a grant in fee of the 
premiſes to the plaintiff from Boos by indentures of leaſe and 
releaſe, dated 15th and 16th May 1782; and then aſſigned as 
breaches, that the defendant at the time of making the indentures 
between him and Baar was not ſeiſed, Sc. nor had full power 
and authority to grant and convey the premiſes in manner above- 
mentioned; but, on the contrary thereof, the ſajd premiſes long 
before and at that time were forfeited to and veſted in the people 
of the State of New York, by virtue of an act paſſed by the peo- 
ple of the ſaid State repreſented in ſenate and aſſembly ; 2dly, 
That the plaintiff could not hold and enjoy the ſame premiſes 
quietly ; but on the contrary thereof, after the time of making 
the ſaid indentures above mentioned reſpeCtively, to wit, on the 
firſt of January 1784, certain perſons commiſſioned under the 
authority of the ſaid act entered into the ſaid granted premiſes, 
and expelled the plaintiff, Sc. Pleas, 1ſt, un ef factum. 2dly, 
That the defendant was ſeiſed, and had authority to grant, 
3dly, That the plaintiff did occupy and enjoy the premiſes after 
the making of the ſaid indentures. On each of which iſſue was 
joined. Athly, That at the time of making the ſaid ſuppoſed 
aft by the people of the ſaid ſuppoſed State of New York, the' 
ſaid people were ſubjects to the King, and in open rebellion 
againſt him and his government. 5thly, That ar the time of 
making the ſuppoſed act by the people of the State of New York, 
and at the time of making the ſaid indentures between the de- 
ſendant and the ſaid Wendel Baar, the plaintiff and defendant 
were ſubjects reſiding in New York under the government and 


Protection of the King, and that the ſaid indentures were exe- 
cuted 
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cuted to Wendel Boos as a truſtee for the plaintiff; and that to the 


——— time of executing the ſame the people of New York were ſub. 
Dovrsy 


jects of the King in open rebellion againſt him and his poyern. 


For 11077. ment. Kcplication to the fourth plea, That before the making of 


the firſt mentioned indenture, and of the ſaid act above men. 
tioned, to wit, on the 4th of October 1776, the ſaid people of the 
State of New York, together with the people of certain other 
States of North America, having been formerly colonies 
belonging to the King, had confederated together under the 
title of «© The United States of America,” and had publicly re. 
nounced all allegiance to the King, and had declared themſelves 
Free and Independent States; and that from the ſaid 4th of Ocho. 
ber 1776 until the treaty of peace thereinafter mentioned, there 
was open war between the King and the ſaid United States; and 
that the ſaid United States did not at any time after the ſaid 4th 
of October 1776 acknowledge allegiance to the King, but have 
governed their ſubjects as independent ſovereign States, except 
in certain parts of the dominions of the ſaid United States, of 
which certain armies of the King kept hoſtile poſſeſſion by force 
of arms, and in a ſtate of war againſt the ſaid United States, and 
during ſuch time only as the ſaid armies of the King kept ſuch 
hoſtile poſſeſſion as aforeſaid z and further that for putting an 
end to the ſaid war by a definitive treaty of peace between the 
King and the ſaid United States on the 3d of September 1783, the 
King did acknowledge the (aid United States to be ſovereign and 
independent States, and did treat with them as ſuch, and for him- 
ſelf, his heirs and ſucceſſors, did relinquiſh all claims to the 
government and territorial rights of the ſame. Replication to 
the 5th plea, the ſame as the former, ſtating the city of New 
Yerk to be part of the State of New York, and that the plaintiff 
and defendant, after the ſaid 4th of October 1776, reſided in the 
ſame city under the government and protection of the King 
during ſuch time only as the armies of the King ſo kept hoſtile 
poſſeſſion as aforeſaid of the ſaid city. To both which replica- 
tions the defendant demurred A and the plaintiff joined 
in demurrer. 

Wood, in ſupport of the demurrer, was ſtopped by the Court. 

Law, contra, meant to ſubmit two propoſitions ; firſt, that the 
defendant at the time of entering into the covenant had not a good 
title to the premiſes in queſtion, inaſmuch as they were then 
veſted in the State of New York by an act of confiſcation ; that 
State as well as the other States of America having then publicly 
renounced all allegiance to this country, and their independency 
being 


ö 
ö 
> 
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being afterwards recognized by the treaty of peace in 1783, 
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1790. 


which, though it was not ſigned till afterwards, yet had relation — 


to the time when thoſe States declared themſelves independent, 


Du bree 
againſt 


Secondly, That the covenant extended not only to acts done by Foc tort, 


ſonshaving or claiming title, but to an eviction even by a wrong- 
doer; for which he cited the caſe of Mountford v. Cate/by, Dyer 
328 (a). The words of this covenant are © without the let, Wc. 


| « of the defendant and his heirs, and of all and every other perſon or 


« perſons whomſcever ;” whereas the uſual way is only to covenant 
againſt che grantor and all thoſe claiming under him. But 

The Court, having no doubt about the law as it reſpected the 
firſt queſtion, and thinking it would lead to the diſcuſſion of im- 
proper topics, would not permit it to be argued. And as to 
the ſecond queſtion, they thought it equally clear ; for even a 
general warranty, which is conceived in terms more general than 
the preſent covenant, has been reſtrained to /awful interruptions. 


Judgment for the defendant (5). 


Per Curiam, 


(a) Pide 22 H. 6. 52. 6. pl. 26. where it is ſaid, “ If a leaſe be made for a term 
« of years by deed, ſo that the leſſor is chargeable by writ of covenant, if a ffranger 
« who has no right ouſt the termor, yet he ſhall not have a writ of covenant againſt 
« his leſſor But if he, to 20bom the right belongs, ouſt the termor, then he ſhall have 
« covenant againſt his leſſor.“ See alſo Tiſdaile v. Sir V. Eſſex, Meer 861. Hob. 34, 35. 
Chantflwer v. Prieflley, Cro. Eliz. 914. Broking v. Cham, Cro. Jac. 425. Hamend 
v. Dad, Cro. Car. g. and Hays v. Bickerftaff, Vaugb. 118, which are to the ſame effect. 

(6) Vid. Ogden v. Tolliott, in error, poſt. 726. 


* 


Curtis and Another againſt Vernon, Executor of 
PALMER. 


ASE on promiſes by the teſtator. Pleas, 1ſt, Ne unques 

executor. 2dly, Plend adminiſtravit. 3dly, That Palmer 
died inteſtate, and that the defendant never was executor, nor 
ever poſſeſſed any of his goods, ſave as executor of his own 
wrong; that after Palmer's death, and before the 14th of May 
1739 (a), adminiſtration was granted to his widow, S. Palmer: 
and that on the 15th of May 1789 the defendant delivered over 
to the adminiſtratrix all the goods, Qt. belonging to the inteſtate 
which came to his hands. gthly, That the defendant never was 
executor, Wc, ſave as executor of his own wrong; that admini- 
{tration was granted to S. Palmer (as before) ; that the defendant 
recovered 3000/4. on a bond in this Court in the inteſtate's life- 


Fri 
per 4 


An execu- 
tor de ſon tort 
cannot diſ- 
charge him- 
ſell from an 
action 
brought by 
a creditor 
by deliver- 
ing over the 
eftc&ts to 
the rightful 
executor 
after the 
action is 
brought. 
Nor can he 
retain for 
his own debt 
ot a higher 


nature by conſent of the rightful executor given after the bringing of the ation by the creditor, 


(a) The day when die plea wat filed, 


ture; 
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time; that no goods or eff cis of the inteſtate ever came into the 


— def-ndant's poſſeſſion, except goods of the value of 7940. 135, 97 


CunT1s 
againſt 


which are not ſufficient to fatisfy his ſaid debts; aud ty 


Vzunox. the adminiſtratrix on the 15th of May 1799 aſfented to his re- 


taming thoſe goods in ſatisſaction of his debt. 

To the two halt pleas chere was a general demurrer, and join. 
der in demurrer. 

Wigleyfor the demurrer. The third plea cannot be ſupported, 
decauſe it appears from all the authorities on this ſubject that an 
executor de ſon tort cannot purge his tortious act after an action is 
brought againſt him by delivering over tae goods, of wich he 
has taken poſſeſſion, to the rightful adminiſtrator z thoug he may 
ditcharge- himſelf by delivering thera over previozs t© che com- 
mencement of the action. Keble v. Oe gen, Hob. 49. Bradlum 
v. Keynel, Gre. Eli. 565. Salk. 313. Anonymous, and (vet 
v. Prieft, ante 2 vol. 97. For in the language ot one of hole 
cafes, Having once made himſelf chargeable to the plaintiff's 
& action, as being executor de /n tert, he ſhall never afterwards 
« diſcharge himſelf by matter ex poſt fat.” And great incon- 
veniencies would enſue if the law were otherwiſe: for no perſon 
would incur any riſk by making himſelf executor de fon tort, 
ſince when he was ſued by a creditor, he would immediately diſ- 
charge himſelf by delivering over the goods to the rightſul 
adminiſtrator; and thus the creditor would be driven to the 
vexation and expence of two actions; and in caſe the debt was 
nearly barred by the ſtatute of limitations before he commenced 
his firſt action, both thoſe actions might be fruitleſs, from the 
delay occaſioned by bringing the firſt. The 4th plea is alſo bad; 
becauſe an executor de tert cannot retain in ſatisfaction of his 
own debt; as that would not only enable him to take advantage of 
his own wrong, but would occaſion a contention among the cre- 
ditors to take poſſe ſſion of the inteſtate's effes without any au- 
thority in law. Coulter's caſe, 5 Rep. 30. Neither can he re- 
tain with the aſſent of the perſon who aſterwards becomes the 
rightful adminiſtrator, ſince that would be attended with the 
ſame inconvenience, 

Weed, contra. In ſupport of the 3d plea: An executor d- 
ſen tort cannot be charged with more than the value of thoſe 
goods of the inteſtate of which he has taken poſſeſſion; and he 
may diſcharge himſelf from being liable even thus far by de- 
livering over the goods to the rightful adminiſtrator, 1 Mad. 
213. Otherwiſe an executor de ſon tort might be doubly 


charged ; firit by any creditor of the inteſtate for the value 4 
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the goods taken, and 2dly, by the adminiſtrator in troverz for 1790. 


the 
frator. And ſuch executor is equally diſcharged by delivering 


firſt recovery would be no bar to the action of the admini- —_— 
varie 


againſt 


over the goods to the right adminiſtrator whether the action Vernon, 


be or be not commenced, provided the delivery be made before 
plea pleaded ; as will appear by the reaſoning of the caſes cited 
on the next point. As to the fourth plea: If after action 
brought, and before plea pleaded, the executor take ovt let- 
ters of adminiſtration, he may plead a retainer for his own 
debt ; though the taking adminiſtration does not abate the writ, 
Whitehead v. Sampſen, Freem. 265; 2 Show. 3733 Baker v. 
Berisford, 1 Sid. 76; 2 Ventr. 180; Williamſon v. Norwich, 
$ty. 337 3 1 Rol. Abr. 923. L. pl. 123 and Vaughan v. Brown, 
2 Str. 1106; Andr. 328, If then the defendant himfelf might 
have retained in ſatisfattion. of his own debt in the event of let- 
ters of adminiſtration having been granted to him even after the 
action was brought, and this he might have done as his debt was 
of a higher nature than the plaintiff's, it ſeems to follow that he 
may alſo retain with the aſſent of the rightful adminiſtrator z 
and that aſſent is ſtated in the plea. 

Wigley, in reply, obſerved that the caſe in Mod. did not ſhew 
that the executor de /n tort could diſcharge himſelf by deliver- 
ring over the. goods after the action was brought. And that the 
caſes cited on the ſecond point were not applicable, becauſe they 
ouly prove that the executor de ſon tort may purge his own 
wrong by procuring letters of adminiſtration to himſelf ; and 
that even in thoſe cafes the writ does not abate, but the plaintiff 
may have judgment of aſſets grand» acciderent : whereas here, if 
the plaintiff do now ſucceed, there mult be judgment againſt 
him. Thoſe caſes were determined on the ground of the ne- 
cefſity of the adminiſtrator's interſcring in many inſtances with 
the inteſtate's goods before letters of adminiſtration are granted: 
but that reaſoning does not apply to a cafe where the exccutor is 
à wrong-doer throughout? 

The Court took time to conſider of this queſtion; and the next 
day | 

Lord Kexvox, Ch. J. faid-—They had looked into the authori- 
tics which were cited on the part of the defendant, but that they 
did not eſtabliſh the propoſitions for which they were adduced. 
The caſe in 1 $id, 76. is reported in a confuſed manner (a); but 
hin m4 1 reported in x Keb. 29 5; and it cxplains ſome parts of the caſe as 

; it 
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1790. it concludes with ſaying, “ that an executor de ſor tort cannot 
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1 1 was 


* pay himſelf.” Now that goes the length of deciding the pre. 
ſent caſe. And indeed the caſes cited from Freem., Yelv,, Mer, 


Vzzxox. Mad., and Strange, all prove the ſame point, that an executor d 
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fon tort cannot retain for his own debt. They alſo take the dif. 
tinctiou between ſuch an executor, and an executor de /n ters 
afterwards legaliſing his own wrong by taking our letters of ad. 
miniſtration, 'The caſe in Strange ſhews this matter very 
clearly ; where the Court ſaid it would-be extremely hard that, 
if a perſon, entitled to adminiſtration, is oppoſed in the Ecclefi. 
aſtical Court, and does any acts pedente lite to make himſelf exe. 
cutor de ſon tort, thoſe acts ſhould not be purged by his afterwards 
obtaining letters of adminiſtration. And they added that the 
granting adminiſtration legaliſes thoſe acts which were tortious 
at the time. With reſpect to the firſt point in this caſe, the 
opinion of Lord Ch. J. Holt in Salk. 313. is deciſive z where he 
ſays, „If H. get the goods of an inteſtate into his hands, and 
« adminiſtration be granted afterwards, yet he remains charge- 
able as a wrongful executor, wnleſs he deliver the goods over 1 
& the adminiflrator before the action is brought, and then he may 
« plead plenò adminiſiravit.” From all the authorities it is clear, 
firſt, that an executor de ſon tort mult deliver over the goods of 
the inteſtate to the rightful adminiſtrator before an action is 
brought againſt him; and 2dly, that, though he be a creditor of 
a ſuperior nature, he cannot retain in ſatisfaction of his own 
debt. Therefore we are of opinion that both theſe pleas are 


bad ; and conſequently there muſt be 
Judgment for the plaintiffs, 


LiTTLER and another gain] HOLLAND. 


THbs was an action of covenant on articles of agreement, by 

which the plaintiffs undertook to build two houſes for the 
defendant on or beſore the 1ſt of April 1788, in conſidera- 
tion of which the defendant was to pay 500/. The declara- 
tion ſtated that the houſes were built and finiſhed by the 
iſt of April 1788, according to the agreement, but that the de- 


ney, that the houſes were built in the time; evidence that the time had been enlarged by parol agree · 
ment, and the houſes finiſhed within the enlarged time, did not ſupport the declaration. 


ſendant 


3 
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ſendant had not paid. The defendant pleaded (inter alia) that 1790. 
the plaintiffs did not finiſh and complete the houſes by the firſt 
of 4pril 1788 3 on which iſſue was joined. On the trial before —— 
Heath, J. at the laſt Stafford aſſizes, it appeared that the work Llorx Avr. 
was not completed on the firſt of April 1788; but that the parties 
had by a parol agreement, ſubſequent to the date of theſe 
articles, enlarged the time, and that the whole work was finiſhed 

| before the expiration of that enlarged time. On an objection 
taken by the defendant's counſel that this did not prove the 
allegation in the declaration, the learned Judge nonſuited the 
plaintiff, To ſet aſide which nonſuit, 

Plumer and Gibbs moved the Court, on the ground that it 
ſhould have been left to the jury to conſider, whether the de- 
fendant had not conſented that the time for completing the 
work ſhould be enlarged; and if they were of that opinion, and 
that the work had been finiſhed within that time, that the contract 
had been ſubſtantially coraplied with by the plaintiffs. And they 
cited a caſe of Marren v. Stagg, Saliſbury Spring aſlizes 1787, 
cr. Buller, J. which was an action on the caſe for non- per- 

ſormance of an agreement to deliver to the plaintiff a certain 
quantity of barley on or before the 25th of December 1785: It was 
proved that the barley was originally to have been delivered on that 
day, but that it had been afterwards agreed that the defendant 
ſhould have a month longer to perform the contract: It was 
thereupon objected that the contract proved was different from 
that laid in the declaration, for the firſt contract had been waved 
by the ſubſequent agreement: but Mr. Juſtice Buller held that 
it was only a continuation of the firſt contract; a forbearance 
on the part of the plaintiff for a longer time; and that a per- 
formance within the month by the defendant would have been 
a ſubſtantial performance within the meaning of the firſt con- 
tract (a). Now notwithſtanding that it was an action of aſſump/it 
and this is covenant, yet the principle is the ſame, and ought to 
govern this caſe. For it was thcre held that one time might by 
mutual conſent be ſubſtituted for another, and then a per- 
formance within the enlarged time would ſupport a declaration 
on the original contract; and that is a ſtronger caſe than the pre- 
ſent, becauſe, that being an action of aſumpſiz, another declara- 
tion of the ſame kind might have been framed which would have 
been adapted to the ſubſequent agreementz whereas here, if the 
Plaintiff cannot recover in this form of action, he has no other 
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1790. femedy on the original contract; for this being an action of cg. 
— vecnant founded on a deed, the ſubſequent agreement by parol 

Lrr ren | c: 7 
cannot vary the terms of it: but it can only be offered as evi. 


againſt 
HoLtand. dence of performance; and after the defendant's conſent to en- 


large the time, he is eſtopped from ſaying that it is not a ſub. 
ſtantial performance within the terms of the original contract. 
Lord Kenyon, Ch. J. — This point is fo clear that I am not 
inclined to grant a rule to ſhew cauſe. The declaration charges 
that the parties had ſtipulated by deed to perform a ſpecific 
thing on a certain day: then if the plaintiff, who ſues on that 
contract, be not bound to prove it as laid, the defendant has no 
notice of that which he is called upon to anſwer. I remember 
an action being brought many years ago by Mr. Garrick, or one 
of the managers of the theatre, againſt Barry for not performing 
his contract; it appeared on the trial that the manager had given 
the defendant a parol licenſe to be abſent, but as the articles, on 
which the action was founded, required ſuch a licenſe to be in 
writing, the Court held that it could not be diſpenſed with (a), 
and that the parol agreement was no anſwer to the plaintiff's 
action; though perhaps the defendant had another remedy in a 
court of equity. 
Per Curiam, Rule refuſed (4), 
(a) In R:e dem. Fregſin v. Hor in, ante, 2 ral. 425. where a leaſe contained 3 


proviſo that the leſſee ſhoult not let without leave in 20ri7ing, on pain of forieiture, 
a pars licenſe to let was held not to diſcharge the leſſce from the reſtriction of ſuch a 
proviſo, . 

(4) In Br-wn v. Goodnien, E. 29 C. 3. B. R. Debt on bond. The bend was a 
common arbitration bond, in which the time was limited for the arbitrator to ma 
his award. The declaration ſtated that the time was afterwards by the mutual con- 
ſent of both parties enlarged, within which enlarged time the arbitiator made 
award; and it then ſtated the breach, c.: to this there was a demurrer. Atter 
argument at the bar; Lord Kenyon, Ch. J. ſaid that the queſtion was not then to 
be diſcuſſed whether the party had not ſome remedy, but whether his remedy lay on 
the bond: To determine which the Court muſt look to the bond; and there it appeared 
that the defendant had bound himfelf to abide by an award under a penaity, if made 
within a given time: but that could never extend the penalty to an award made aſter 


that time under a new agreement. To which the other Judges afſcnting, 
Judgment was given for the defendant, 


Saturday . | | 
April 29th. The KING againſt Jamts BetsTow. 
Under the TI was a rule calling on the defendant, one of the over- 


2 7 ſeers of Drayton in Hales, Salop, to ſhew cauſe why a man- 


whichen- damus ſhould not iſſue, commanding him to pay to William 


ables the 2 11 
churchwardens and overſeers, with the conſent of the major fart of the furiſbioncrs, to _— — 
OU 


the providing for the poor, it is not neceſſary that al/ the churchwardens and overſcers 


- Eur; the contract of a majority of them will bind che reſt. Atherton 
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Atherton, the weekly ſum of 61. 6s. 2 d., until ſuch payments 1790. 

ſhould amount to 30/. The pariſhioners or inhabitants aſſeef-· 
bled in December 1789 in purſuance of the uſual and public r= 
notice for that purpoſe given by an order conſented and approved BET. 


of the churchwardens and overſeers or the major part of them 
entering into a contract with William Atherton for keeping, 
maintaining, and employing the poor of that pariſh, In conſe- 
quence of which the three churchwardens and two of the over- 
ſeers did contract with Atherton for that purpoſe ; but the defend- 
ant who was one of the overſeers refuſed to join. And the queſ- 
tion was, whether it was neceſſary that all the churchwardens 
and overſeers ſhould concur in making this contract, or whether 
the majority of them did not bind the reſt, The 9 Ges. 1. c. 7. 
I 4 on which this contract was made, enables the churchwardens 
and overſeers of the poor of any pariſh, with the conſent of the 
major part of the pariſhioners or inhabitants in veſtry aſſembled 
E. to contract. It was admitted that the defendant had ſo 
much money in his hands, to be applied for the relief of the 
poor, which he had refuſed to apply to this purpoſe. | 
Erfeine and Caldecott ſhewed cauſe againſt this rule; inſiſt- 
ing on the general principle that whenever a power to do a par- 
- ticular act is given to ſeveral perſons, they muſt all concur in 
executing it, unleſs they be ſpecially empowered to act ſeverally 
as well as jointly, This rule holds in the inſtances of truſtees, 
und attornies, and would alſo extend to the powers given to the 
pariſh officers by the ſeveral poor laws, were it not for the par- 
ticular exception in each of them, which in expreſs terms en- 
ables the majority to act; as in the 43 Elia. c. 2. f 1. with re- 
ſpect to their ſetting poor children to work; in /e#. 5. reſpect- 
ing their binding poot children to be apprentices, and again in 
the ſame ſection about erecting cottages on the waſte for the poor 
in the 8 & 9 V. 3. c. 30. J. 1. reſpecting certificates; and in 
5 Geo. 3. c. 8. J. 1. the authority is given to the churchwardens 
er overſeers. And in R. v. Fairfax (a) an order for binding 
a pariſh apprentice was quaſhed, becauſe the churchwardens 
were not mentioned in it as well as the overſeers; the 43 Elia. 
. 2, requiring the binding to be made by the churchwardens and 
overſeers. But the objection holds peculiarly ſtrong in the pre- 
ſent caſe; becauſe the very clauſe in this act of parliament, which 
gives the power to the pariſh officers, makes a diſtinction between 
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bo 1790. the act of the majority, and.th.e act of the whole body: it being 

| | | 8 given to the churchwardens and overſerrs with the conſent of fle- 

1 major part f the pariſhimers or inliabitauts. Neither will any in- 

Bzz:Tox. convenience reſult from this determination, becauſc in all the other 

| poor laws the Legiſlature has enabled the majorityto act. And there 

ſeems to be great reaſon for making an exception in this particular 

Caſe, as this was an innovation on the mode of providing for the 

poor, different from that which had obtained ever ſince the reign 

of Elizabeth; the policy of which innovation was at the time, and 

has been ſince, doubted. It is alſo to be obſerved that this is 

not a mere miniſterial act, but an act of diſcretion, which may 

require the concurrence of all the pariſh officers, before it is 

4 deemed proper to be carried into execution. If the inſtance 

b of corporations be relicd on by the other fide, it is ſuſſicient to 

fay that they ſpeak by their corporate ſeal ; and when that ſeal is 

affixed, it does not appear wliether the conicut of each individual 
was or was not obtained. | * 

Leyceſter and Lane, contra, were (topped by the Court. 

Lord KENVON, Ch. J.— The conſtruction contended for mult 

have prevailed, if the . Legiſlature had in expreſs terms required 

it: but as it would be attended with manifeſt inconvenience, 

the argument. ab 4uconvenient; ought to have great weight in 

this caſe here tlie Legillature have not fo required it. A con- 

tract has been entered into in which the parith at large is con- 

cerned, and whicli the act of parliament has enabled the pariſh 

oſſicers with the concurrence. of the pariſh to enter into, aud 

the queſtion is whether one obſtinate man, in oppoſition to al 

the reſt of the pariſh, in an act in which they are more intereſted 

than he is, ſhall be able to defeat their purpoſe. I do not mean 
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F ml to ſay that the churchwardens and overſcers are technically a 
1 corporation; but as far as concerns. the regulation of the poor 

* | of the pariſh/they ſtand in pari ratione, And in the inſtance of 
— corporations the. act oi che majority binds the whole; fo much 
av ſo that the Court will compel the perſon, who has the cultody 


of the {corporate ſcal, to aſlix it to any act according to the vote 
of the majority, though - againſt the conſent of ' ſuch perſon; 
as was done in the caſe of Mudbam College (a). Howe 
I do not go on the ground of this ſimilitude: but the ſounda- 
tion of my opinion is this; the ſtat. 43 Z/iz. c. 2. has directed 
; chat the general acts to be done by the churchwardens and ovete 
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(s) Vd. R. v. Dr. Windbam, warden of Wadbamy Cows 377. 
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feers reſpecting the poor ſhall be done by the majority of them; 
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1790. 


and I think that the ſpirit of that ſtatute pervades all the ſubſe⁊ 
quent acts reſpecting the government of the poor. The ſtatute The Kine 
in queſtion I conſider as engrafted on the 43 Elia; qualifying * ron. 


the particular act, but referring, for the execution of it, to the 
manner pointed out by that ſtatute. Beſides, in common under- 
ſtanding, what is required to be done by the churchwardens and 
overſeers is ſatisfied by being done by a majerity, And indeed 
if we were to determine otherwiſe, the inconvenience would be 
ſo great as to make it neceflary for the Legiſlature to interfere 
and paſs another law. This is very different from the caſe of 
truſtees in ſettlements, who are generally choſen by the different 
branches of the family, in which caſe it is neceſſary that they 
ſhould all concur in every ad, in order that each may protect the 
intereſt which he was appointed to guard. With reſpect to the caſe 
cited from 3 Mod.; that perhaps was determined on the ground 
that the churchwardens were to be conſidered as an integral part: 
though indeed if that were res integra, I ſhould be inclined to 
make a contrary determination, becauſe the 43 Elia. enacts that 
the churchwardens with certain other perſons ſhall be called over- 
ſeers of the poor. On the whole then, as our opinion does not 
contradict the words of the 9 Geo. 1., but is conformable to the 
meaning of it, this rule muſt be made abſolute. 

All the other Judges concurred ; and 

BULLER, J. added; the general uſage under another clauſe of 
this act ever ſince it paſſed ſhews what the general underſtand. 
ing has been of the intention of the Legiſlature upon this point, 
The 8th ſection, ſpeaking of the time of notice to be given of 
appeals from orders of removal, ſays that no appeal ſhall be pro- 
ceeded on, unleſs reaſonable notice be given by the church. 
wardens and overſeers of the pariſh appealing unto the church- 
wardens and overſeers of the other pariſh, But it never was 
imagined that a notice given only by three churchwardens and 
overſeers was inſufficient z the contrary opinion has always been 


held. Tie uſage therefore ſhews what is meant by the general 


term * churchwardens and overſeers.“ 
Rule abſolute (a). 


(a) Vid. Witbnell v. Cartbam, pt. 6 vol. 388. 
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I 790. 
— The KinG againſt Mix. 
1 124 A Rule had been obtained, calling upon the defendant to ſhew 
ui inform- cauſe why an information in nature of a quo warrant 


ad ion in 


ee, ould not be exhibited againſt him, to ſſi by what authority 
1 he claimed to be portreeve of the borough of Fotbey, in Cornwall, 


cs àagainſt : . , 
a portreeve Which rule was drawn up on the affidavit of Mr. Raſbleigh, re- 


— — corder of the borough ; ſtating Fexvey to be an ancient borough, 


whoas port- ſending members to parliament ſince the x3th of Elizabeth, and 
ec . . 
reivrning that the portreeve is the returning officer. That, by the conſti. 


ofiicerot the tution 
borough. tion of the borough, ſuch perſons only have a right to vote at 


Ittheaffida- elections as are Prince's tenants duly admitted upon the coutt 
1 rolls of the borough and manor of Forwey, in right of the free- 


rule for ſuch hold eſtates within the borough, and who have done their fealtys 


eee and in ſuch inhabitants of the borough only as pay ſcot and lot. 


5 R That the Prince of Wales, as Duke of Cornwall, is lord of the 
is ſtated in borough and manor, 'The affidavit then impeached the titles of 
the aheavit fifty perſons, as having been improperly admitted at the laſt 


other fide, court held on the 26th of November 1789; they having been, 


Elf" admitted before any homage was ſworn, and without any preſent- 


— be read nent being made of their titles ; and becauſe the ſteward had ſwom 
y the proſe- 


cutorin in 22 of thoſe newly admitted perſons together with the defend - 
— 1 ant, Thomas Mein, (who had before been admitted, ) upon the 


general the homage, for the purpoſe of preſenting the defendant to be port- 


title of the 


. eleQorsis reeve of the borough, which they accordingly did; and he wa 


— ſworn in immediately. In anſwer to which the defendant filed 


queſtion by another affidavit ſetting forth (among other things) the method 


attacking 


the title or Of electing the portreeve. The defendant's affidavit further de- 


| theperſon. nied the cuſtom of admitting tenants to be as ſtatcd in the rel, 


b 
— tor's affidavit ; and ſet forth three inſtances of admiſſions from the 


— i court rolls, the only inſtances to be found for 150 years back to 
ply where the contrary. | 

there is no R : - 

method of Erftine, Pigot, and Graham, ſhewed cauſe againſt the rule; 
— contending firſt that the defendant was entitled to have it di- 
me title ok charged, inaſmuch as it did not appear by the relator's affida- 
may begecf. vit, on which the rule to ſhew cauſe was founded, in whom the 


—_ right of election to the office of portreeve was; without which 
inſtance, there was no ground for impeaching the defendant's election, 
whatever the right of admiſſion might be with reſpect to thoſe 
perſons who were charged to have been improperly admitted. 
And the relator cannot call in aid the affidavit in anſwer to the 
rule, which is only accidentally filed by this caſe being in the 


perempiory 


e 


- 
- 
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peremptory paper; for the relator's affidavit is the foundation 1790. 
of the proceeding, and the Court will expect him to make out 


his own caſe properly. But at any rate, if recourſe is to 8 2 


he had to the defendant's affidavit to ſupply the deficiency Mex. 

ty of the other, the whole ſentence muſt be taken together, 

U, ind then it appears that the defendant became legal portreeve + 0 
* - of the borough by virtue of the election which was had. 1 
h, 2dly, It does not appear that this is an office for which 
nd an information in nature of quo warrant# will lie. The de- ' 
U. ſendant is no more than the Prince's private ſteward, having the 9 
at management of his eſtate, in the ſame manner as the ſteward of oF 
urt my private individual; and it does not follow that this Court i 
ge ein control ſuch an appointment becauſe there is an incidental 1 
ty right annexed to it, of making the returns of members to ſerve id 
ot, in parliament. A freeholder's right of voting is merely inci- a 
the dental to his freehold, and therefore his title cannot be tried-in 4 
ol ſuch a way as the preſent. 3dly. At all events, if theſe pri- 4 
aſt nate rights may be thus inyeſtigated on account of the inci- 1 
en, dental right annexed to them, it is clearly ſettled that the right - F 
"ts of the electors ſhall not be attacked in a proceeding inſtituted 1 
pm ainft the elected. That was firſt mooted by Lord Mansfeld in 
d- Rex v. Latham and others (a); and finally determined in Symmers } 
the and others v. The King in error (5), where his Lordſhip held that 1 
It- the titles of perſons who were de ſucto members of a corporation 4 
was admitted, ſworn, and in the actual enjoyment of their offices, 

led could not be impeached upon the trial of a 3 varranto inform- 

hod ation againſt a perſon elected by them. That applies exactly 

de- to the ſituation of thofe perſons by whom the defendant was 

ch, elected; they have been admitted and ſworn, and are at all events 

the tenants of the Prince de fata. If their right therefore cannot 
© to be impeached upon the trial of this information, it will be 4 

nugatory to grant it. qthly. As to the merits; they relied on the | | 

lle; written documents. R ” 1 
diſ- Lawrence, Serjt. and Gibbs, in ſupport of rule, were ſtopped 1 
ida- by the Court. | 
the Lord Kexron, Ch, J.— If the matter had reſted on the 1e- 
hich lator's affidavit alone, I ſhould have been clearly of opinion that 
ion, the information could not go: but upon conference with my bro- 
hoſe thers I find that it is not unuſual to have recourſe to the affida- 
ted, "its againſt the rule in order to come (if poſſible) at the whole a 
the truth of the tranſaction. And I agree that in ſo doing we muſt | 
: „ - wie 
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not garble any ſentence referred to, fo as to give it a different 
meaning from that which it naturally imports when taken al. 
together; but {till we are not bound to take the whole of it to 
be true, but merely refer to it as evidence of certain ſacts. Now 
the relator's aſſidavit had omitted to ſtate in whom the right of 
election was to the office of portreeve, which chaſm is filled 
up by the defendant's aſſidavit, diſcloſing the method of election. 
'Then the next queſtion is whether ſuch an office as that of 
portreeve is of magnitude ſuſticient for the Court to take notice 
of by way of information in the nature of quo «warrants. Of that 
I cannot entertain a doubt, A portreeve ex vi termini implies a 
public peace officer (a); and he is here clothed with that very 
important conſtitutional oſſice of returning officer ; that is per- 
fectly ſuſſicient to bring him within the ſcope of this informa- 
tion. But then it is objected that the titles of electors cannot 
be impeached through the medium of the elected; and the caſe in 
Cowper has been relied on: but there the electors were members 
of a corporation, whoſe titles might have been que ſtioned in 
guo warrants informations; and there too Lord Mangſield aid 
conſiderable ſtreſs on the voters having been in the poſſeſſion of 
their franchiſes for twelve years, At all eyents that rule 
cannot be extended to caſes where the titles of thoſe electors 
cannot be impeached at all ; in ſuch caſes, of neceſlity their titles 
mult be attacked by diſcuſſing the validity of the election made 
by them, in a proceeding againſt the perſon elected. Such is the 
caſc of a coroner, who is elected by the freeholders of the countij. 
Upon an information of this fort, the tiles of the ſeveral free- 
holders who voted for him mult come in diſcuſſion, and yet no 
ſuch information lies agaiuſt them for exerciſing a right inci- 
dental to the freehold, So in the caſe of a ſteward of a court 
leet. The ſame anſwer occurs here; it is a caſe of equal 
neceſſity. What ſort of information could be framed againſt 
perſons of the deſeription of the Prince's tenants. They have 
an incidental power of electing the portreeve in the ſame man- 
ner as the ſreeholders of the county have with reſpect to the 
coroner; and they are no more than frecholders. Laltly, 
it is objected that the evidence of the defendant outweighs that 
of the relator ; now admitting it to be ſo, that hag never been 
held to be an anſwer to an application of this kind. Where there 
4s evidence on both ſides, the jury are the conſtitutional judges 


(a) Hide Camd. Brit. 325. and Vide the preamble of the 9 Aun. c. 20, 
on 
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on which ſide the balance inelines; all that we are to look to is 1790. 

that a fair doubt is raiſed, and that the parties applying come 

with clean hands, and in proper time. The — 
The other Judges aſſented; Mr. Juſtice Ahurſt adding that Main. 

he ſhould have been of opinion that an information would have 

lain againſt the defendant to try his title to the office of port- 

reeve, even if he had not been {tated to be the returning officer. 


Rule abſolute (a). 


(a) In the cafe of the borough of Horſham, Hil. 30 Ces. 3. The Court held that 
an information in nature of a guo warrants would lie againſt a perſon claiming to 
lave à right of voting by virtue of a burgage tenement: and they ſaid that the point 
had been ſo often ruled that it was too late to raiſe the queſtion: and there the FR" 
was made abſolute againſt one who claimed ſuch a — 


STURDY and another, Aſſignees of BLaxisToN a Bank- P., 
April zoth. 
rupt, againſt ARNAUD. 


EBT on a bond from the defendant to the bankrupt be- 4. gave B. 


fore his bankruptcy, dated 25th September 1788, con- * 


ditioned for the payment of an annuity of 1001. by quarterly — and 
payments by the defendant to the bankrupt. The defendant — 


pleaded that at the time of commencing this action only four became due 
A. lent B. 


quarterly payments were due; that on the 29th September 1788, a ſum of 


and before this action was brought, and alſo before the bank- mon. 


ruptcy, the deſendant had lent 2001. bearing intereſt, to the __ _ 
. . - INOU 
bankrupt and another on their promiſſory note, payable on retain the 


demand; that the bankrupt, before his bankruptcy, agreed, payments of 


4 l ; the annuity 
and, by @ Toriting under his hand of the ſame date authoriſed as they be- 
and empowered the defendant to retain out of the annuity, as the — 


lame ſhould become due, the 2001. and intereſt; which 2001. was dif- 
: . . . > „ Charged; 
and the intereſt ſtill remain due in arrear and unpaid, otherwiſe then B. be- 


than by retaining the ſame out of the annuity ſo due; and that — 


the arrears of that annuity are ſtill inſufficient to ſatisfy the and the 
agreement 


lame, The plaintiffs replied the bankruptcy of Blabi/ten after to retain 


the above authority given, and the aſſignment of his effects to the — — 


plaintiffs before either of the quarterly payments of the annuity aon 


became due. To this replication there was a demurrer and — 
joinder in demurrer. REY 
payments 
2 was to have argued in ſupport of the demurrer; but accruing 
- after the 
Court deſired b inkrupt- 
* 6.4 wen 


agreement and retainer being equivalent to a plea of ſoivii ad diem. 
24 4 Shepherd, 


— — 
» - 4 — — 
3 
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1799. Shepherd, on the other ſide, to begin; who contended, firſt, 
that the defendant had no right to retain the arrears of this 
— 4 annuity againſt the debt due by him to the bankrupt, oy 
N the ground that the agreement operates as a defeaſance, be- 
cauſe there can be no defeaſance to a deed by a mere writ, 
ing not under ſeal. Blemerhoſet v. Pierſon, 3 Lev. 234, 
Secondly, neither could the defendant retain on the ground of x 
lien; for in all the caſes where that defence has been allowed, 
ſomething exiſted which was put into the hands of the creditor, 
as a hill of lading, a policy of inſurance, a bond, or the like; 
but here nothing exiſted, which could be depofited with the de. 
fendant. Thirdly, ſtill leſs can this retainer be ſupported on the 
ground of a ſet-off. The agreement was a were authority to 
retain the payments of an annuity if they became duc but 
none of thoſe payments were due at the time of the bai kruptcy, 
and it was contingent whether or not any would become due, 
it depending on the defendant's life. This therefore was no- 
thing more than a contingency which could not have been 
proyed under the commiſſion of bankrupt ; and conſequently 
cannot be ſet off. 

Lord Kenvon, Ch. J.— The doctrine of lien and of fet-off 
bears no relation to the queſtion now before us: and indeed! 
ſhould be ſorry for the plaintiffs themſelves if the law were with 
them, ſince their conduct is ſo unconſcientious that if the defend- 
ant were to apply to a court of equity for relief, that court would 
not only give ſuch relief, but would alſo decree the plaintiffs 
to pay the coſts both in law and equity; on the ſame principi: 
on which Sir Thomas Moore, when Lord Chancellor proceeded 
when he firſt gave relief againſt the penalty of the bond, the 
obligee in that caſe having paid the ſum mentioned in the con- 
dition after, though not on, the day. This is an action brought 
pn a bond, which was made for ſecuring the payment of an 
annuity at certain times in the year; and before the time of the 
firſt inſtalment the obligor lent to the obligee 2007. in order to 
ſecure the repayment of which he entered into this agreement, 
ſtated in the plea, by which he was authoriſed to retain the pay- 
ments of the annuity from time to time till the 2004. and in- 
tereſt ſhould be paid. But in anſwer to this it is ſaid that theſe 
payments did not become due till after the bankruptcy of the 
obligee, and that therefore they cannot be retained againſt his 
aſſignees. Now in juſtice and conſcience it is impoſlible to rail 
any doubt; neither is there any doubt in point of law; - the 
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condition of the bond has not been bro ken, and conſequently 1790. 
no action can be maintained upon it. It cannot be ſaid that te 
condition has been broken, when it appears that payment has STuzDY 
been made according to the terms of it. For though this is not N - 


2 formal plea of ſolvit ad diem, yet it is equivalent to it. But 
it is ſaid that this cannot be ſo conſidered, becauſe the aſſignees 
bad a right to thoſe payments which became due after the bank- 


 ruptcy : but they have only that property to which the bankrupt 


is entitled, and they muſt take it ſubject to his equity; and 
here thoſe payments were anticipated. | 

ASHHURST, ]J,—The defence ſtated in the plea not does not 
contradict the annuity bond; on the contrary, it is perfectly 
conſiſtent with it, and proceeds on the ſuppoſition of there being 
ſuch a bond, The plea affirms the bond, and ſpecifies the 
mode þy which the money lent to the obligee was to be repaid, 
namely, by retaining the payments ſecured by the annuity bond, 
And it was competent to the bankrupt tq enter into ſuch an agree» 
ment before his bankruptcy. 

BULLER, J.— This cafe does not want the aſſiſtance of an act 
of parliament, or of a Court of equity. There is indeed an old 
caſe which ſaid that payment before the day would not diſ- 
charge the bond, But, in the firſt place, that caſe has been 
frequently over-ruled ; and if it were till law, it would not 
govern this caſe z becauſe it has been held that the obligor may 
plead it as payment af the day, and this would be evidence of 
ſuch payment. 

Ggogr, J.—declared himſelf of the ſame opinion. 

Judgment for the defendant, 


———————_——  — — — — kk ¹ͤ— 


Bzvan againſt Bevan, 


A Submiſſion to an award having been made a rule of court, where s 


(there having been no action, ) a rule was granted to ſhew {vbwiſſion 


to an award 


cauſe why an attachment ſhould not iſſue againſt the defendant is made a 


for diſobeying the award. The affidavits on which 


rule oſ court 
under the 


Lane (who was to have ſhewn cauſe) meant to rely were not — : 


by the Court that they could not be read; and the reaſon given 


entitled in any cauſe ; and on an objection taken, it was ruled — 
the affida- 
vits on 


was that, if they were falſe, the parties could not be indicted for which to 


anſwey mul, 


perjury, 


ly for 
in attachment for diſobeying the award need not be entitled in any cauſe, but the 0 vits id 
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perjury. The defendant then objected on his part to o the read. 


—— ing of the aſlidavits on which che rule was founded, for the ſame 


PrvAN 
again 
BEV AN. 


Saturday, 
May Iſt. 


An exemp- 
tion ina pri- 
vate ſtatute 
in 12 Car. 2.3 
of lands 
given to 
charitable 
purpoſes 

«© from all 
public taxes, 
charges, and 
aſſe ſſments 
whatſoever, 
civil or mi- 
litary,” ex- 
tends to the 


poor's rate. 


reaſon, they not being entitled. And he obſerved that there wiz 
the ſame reaſon why, the a{ſidavits in anſwer to the rule ſhould 
have a title as thoſe in ſupport of it, otherwiſe the party for. 
ſwearing could not be indicted. In anſwer to which 

Douglas and Bevan ſaid that, till the rule nif was obtained, 
there was no procceding in the court, and that therefore tt, 
aſſidavit filed previous to it could not poſſibly be entitled in any 
cauſe. And they mentioned R. v. Jenes, 1 Str. 704. (a) 

Lane on another day obſerved that this was diſtinguiſhable 
from the caſe in Strange; for that was a rule for an information, 
and before the rule was granted there was no proceeding in the 
court : but here the ſubmiſſion to the award was made a rule 
of court, which was a ſuſſicient proceeding to give a title to 
all ſubſequent affidavits filed in the ſame cauſe; and even the 


firſt rule of court in this caſe of the ſubmiſſion was intitled, 
Bevan v. Bevan, But 


The Court were of opinion that there was no proceeding in the 
court till the rule for the attachment was granted ; and con- 


ſequently that the aſſidavits on which that rule was obtained need 
Dot be intitled in any cauſe (4). 


(a) See alſo The King v. Pierſon, Andr. 313. S. P. 
(b) Vid. R. v. Harriſoz and others, H. 6 vol. 60. 
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The Kino againſt Josy Scor, Clerk, and another. 


HE defendants, having been rated to the poor for two 

ſchool-houſes in Newport, Salap, appealed to the Seſſions, 

where the rate was confirmed, ſubject to the opinion of this 
Court on the following caſe : 

W. Adams, having conveyed in fee a free-ſchool and two 
houſes in Nezwpsrt for rhe refidence of a maſter and uſher, with 
a conſiderable eſtate at Xrizhton in the county of Stafford, for 
the ſupport of the ſame, and veſted the ſame in the Haberdaſhers' 
Company in London as truſtees, a private act of parliament 
was paſſed in the 12th Car. 2. intitled “ An Act for the in- 
« corporation of the Maſter and Wardens of the Company of 
« Haberdafhers, Londen, to be governors of the free-ſchool and 


6s alms. houſes in Neri port in the county of Salo, of the ſounda- 


* tion 
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« tion of W. Adams, and for ſettling lands and poſſeſſions on them 1790. 
« for the maintenance thereof, and other charitable uſes ;” which 
was confirmed and perpetuated by the 13 Car. 2. By the act —_— 4 
of 12 Car. 2. after reciting that . Adams had out of a ſincere Scor. 
:ntention for public good at his own expence erected the ſaid 
{chool-houſes for the maſter and uſher, and four alms-houſes in 

+ Newport, and for other pious and charitable purpoſes, (among 
other things,) it was enacted “ That the manor and grange of 
« Knighton with the appurtenances, and all other lands and here- 
« ditaments, ſettled and conveyed by Adams to the Governors 
« and their ſucceſſors for the purpoſes atorclaid, be and at all 
« times hereafter ſhall be freed, diſcharged, and acquitted of and 
« from the payment of all and every manner of taxes, afſc/ſments, or 
« charges, civil or military, whatſoever, hereafter to be laid and 
& ;mpoled by authority of parliament or otherwiſe z and the faid 
« manors, meſſuages, lands, tenements, and premiſes, and the 
& owners and occupiers thereof, or any of them, ſhall not at any 
« time hereafter be rated, taxed, or aſſeſſed, to pay any ſum or 
« ſums of money, or be otherwiſe charged in any way whatſoever 
« for or in reſpect of the ſaid manors, lands, and hereditaments, 
« or any of them, for or towards any manner of public tax, aſſeſſ 
nent, or charge whatſcever ; any ſtatute, law, or ordinance, to the 
« contrary thereof in anywiſe notwithſtanding.” The appellants, 
having proved this act, and that the two houſes had been pre- 
viouſly conveyed by Adams to, and veited in the ſaid Governors 
for the purpoles aforeſaid, and that the premiſes had not been 
rated or paid to the relief of the poor of the pariſh in the memory 
of any perſon living, inſiſted that they were exempted by the 
ſaid ſtatute, and were not liable to the payment of the poor's 
rate: but the Court [of Seſſions] adjudged that they were not 
exempted, and confirmed the rate. 

Bauer and Syer, in ſupport of the order of Seſſions. This 
being a private act of parliament ought to receive the ſame 
conſtruCtion as a deed z and as the pariſh were not parties to it, 
their iatereſt ought not to be affected by implication. Con- 
ſidering it in that light, all that the Legiſlature can be ſuppoſed 
to have intended was that the foundation ſhould be exempted from 
all the general public taxes of the kingdom, and not from 
any particular local tax. nd the words which they have 
made uſe: of ſhew that ſuch was their intention; for in the 
lirit part of the clauſe, by which the /ands are exempted “. from 
« the payment of all and every manner of taxes, aſſ-ſments, or 
charges, civil or military, whatſoever,” the addition of the 

words 
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1790, words © civil or military” plainly refer to the public taxes of the 
— kingdom : beſides which it is to be obſerved that this relates only 
be rr to taxes on landt, which could not be referred to parochial rate 
$07, under the 43 £1iz., it having been held that that ſtatute impoſes 

no tax on the land itfelf, but only on the vecupier. And when 
this act of Car. 2. was paſſed there were no taxes on lands, on 
which the words could operate; as, for inſtance, ſubſidies, and 
aſſeſſments, in lieu of which the modern land-tax was ſubſtituted, 
With reſpect to the latter part of the clauſe, by which the oc. 
cupiers are fuppoſed to be exempted, the Legiſlature have ex 
preſsly confined the exemption to public taxes, the words being 
% for or towards any manner of public tax, aſfeſſment, or charge, 
* whatſoever.” The latter words muſt be intended to be en 
generis ; and the word * public” runs through the whole deferip- 
tion. It cannot be ſuppoſed that the Legiflature meant to 
repeal the 43 Eliz. as to this particular eftate ; for a repeal of 
a former law is never implied but from neceſſity ; as where the 
$6 Ric. 2. c. 5. enacted that a perfon attainted in a premunire 
ſhould forfeit all his lands, it was held not to repeal the (tat. de 
&@onis as to lands in tail, againſt the iſſuc in tail. 1 Rol. Rep. ga, 
Now the poor tax never has been conſidered as a prblic tax, 
m the general acceptation of the term ; and accordingly whens 
ever the Legiſlature have intended to include it, they have 
done it by expreſs words as contradiitinguiſhed from public 
faxes z as in 10 Ann. c. 23. ,. 2. 12 Ann. ft. 1. . /. 1. and 
18 Geo. 2. c. 18. /. 6. Then with reſpect to the ulage which 
has prevailed ſince the paſſing of the act in queſtion, it cannot 
govern the conſtruction of it, as the words are olear and un- 
ambiguous, | 

Mingay, Leycefler, and Knapp, contra, were ſtopped by the 
Court. 

Lord Kenyon, Ch. J.—Theſe lands having been given for 
el:emoſynary purpoſes, the Legiſlature ſeem to have intended 
to exempt them from all public taxes whatſoever. And it is 
immaterial to the pariſh whether theſe lands be exempted from 
the poor's rate or not; ſince if they be not exempt, greater con- 
tributions muſt be raiſed. If a conſtruction of this act of parlia- 
ment, manifeſtly erroneous, had hitherto prevailed, we ſhould have 
been bound to correct it: though indeed, had the words of the 
ſtatute been very doubtful, the cotemporary and ſubſequent 
uniform uſage would have had great weight. But without re- 
ſorting to the uſage in this caſe, the words of this ſtatute are very 


elcar and poſitive z for they ſpeak of all public taxes — 


. ß) 
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The whole argument reſolves itfelf into this, whether in the idea 
of the Legiſlature at the time of paſſing this act of parlia- 
ment the poor's tax was a public tax? The acts of parliament, 
which have been referred to in the argument, do not prove the 
point for which they were mentioned. But the other acts of 
parliament, reſpecting the poor, are deciſive of this queſtion, 


- The ſtatute of 3 V. & M. c. 11. J 6., ſpeaking of the means by 


which a ſettlement may be gained, ſays that “ if any perſon 
« ſhall be charged with and pay his ſhare towards the public taxes 
« or levies of the ſaid pariſh, he ſhall be adjudged to have a legal 
« ſettlement in the ſame.” Now on the conſtruction of this ſta- 
tute it never was doubted but that a payment towards the pa 
rate was ſufficie nt to give the party a ſettlement. I am therefore 
clearly of opinion that the exemption, which has hitherto pre- 
nailed, ought to continue in future. 
The three other Judges concurred. 
Order of Seſſions, confirming the rate, quaſhed (a). 


(a) Vid. R. v. J. Latt, þoft. 6 vol, 332. 


The Kine againſt The Inhabitants of the Pariſh of The 
HoLy TxziniTy, in the MixORIES. 


To juſtices by an order removed Frances Whitfield, wife 

of Foſbua Whitfield, (a patient in Guy's Hoſpital,) with 
her three children, from St, Mary Magdalen, Bermondſey, to the 
Holy Trinity, in the Minories. The Seſſions upon appeal con- 
firmed the order, ſubject to the opinion of the Court on a caſe; 
ſtating that Joſhua Whitfield the pauper by indenture, dated the 
24th of June 1762, was bound apprentice to John Grimes, of 
Tower-hill, London, taylor, (being a place neither within the 
pariſh of the appellants or reſpondents,) to ſerve for ſeven years. 
He ſerved his maſter about ſix years of the term; when his 
maſter declined buſineſs, and informed the pauper that he wiſhed 
him to get another maſter for his good. The pauper then went 
home to his father who lived in Sr. Olave, Southwark, with 
whom he ſtaid three or four weeks; and if the pauper could 
have got a ſervice in that time he would have taken it; but not 
meeting with any, he returned to Grimes, who thereupon told 
him that he heard Mr. Edwards (who was alſo a taylor, and lived 
in Haß Trinity) wanted a man; and told him to go to Edwards 
pad make an agreement with him for his (the pauper's) good; 
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and that he underſtood Edwards would take him for tively, 
months. The pauper accordingly went to Edward, and en- 
tered into an agreement in writing, under ſeal, with him, co 
venanting to ſerve him for twelve calendar months from the 111 
of July 1768 in his buſineſs of a taylor; and Edvard: thereby 
agreed to inſtruct him in that buſineſs, and find him in victualz, 
drink, and lodging, and at the end of the term to pay him 
121. in conſideration of his ſervice. The agreement was 
not ſtamped. The pauper was 19 years of age when he left 
Grimes; and the indentures were not aſſigned, or cancelled : but 
after the pauper had ſerved Zdwards two months, Grimes gaye 
him up his indentures: and he continued to ferve and board 
with Edwards to the end of the term agreed, and then received 
his wages, and applied them to his own uſe. The queſtion was 
whether he gained a ſettlement by his ſervice with Edwards in 
the Holy Trinity ? 

Palmer, in ſupport of the order of Seſſions was ſtopped by the 
Court. 

Erſkine and Shepherd, contra, inſiſted that the pauper gained 
no ſettlement in Holy Trinity, either as an apprentice, or ſer- 
vant. For the latter there was no pretence, whatever the in- 
tention of the parties might have been, inaſmuch as the indent» 
ures ſtill ſubſiſted. As to the former, it is different from all 
the caſes which have been decided on this ſubject, in which it 
has been held that the apprentice gained a ſettlement. Ih order 
to gain a ſettlement by ſerving a ſecond maſter,” it is neceſſary 
Either that the indenture ſhould' be aſſigned, or that the appren- 
tice ſhould ſerve the ſecond maſter with the expreſs conſent, and 
for the benefit, of the firſt; and a mere knowledge by the fir 
maſter that the apprentice is ſerving another, or even a recom- 
mendation by him to ſuch ſervice, is not ſufficient. Now here, 
the converſation between Grimes-and the pauper only amounted 
to a recommendation to the latter to ſerve Edronrde, and was 
not compulſory on him: but even if it could be taken to 
amount to a conſent to that particular ſervice, ſtill it was 
only a conſent that he ſhould ſerve Edwards as a yearly 
ſervant, and not as an apprentice, which is evident from Grime! 
having given him up his indenture ſhortly after he had entered 
into Edwards's ſervice. For even though it might have been in- 
ferred from the conſent of the original maſter to the pauper's 
ſerving Edwards, if nothing ſubſequent had paſſed between 
them, that it was intended as a continuation of the apprentices 


ſhip, yet that inference is negatived by the ſubſcquent act ” 
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tlie maſter in giving up the indenture. And this brings the 


preſent caſe within the principle on which The King y. Sand- — 


ird (a) was decided. There the act of giving up the indenture, - 
though it {till ſubſiſted in point of. law, becauſe, bcing a pariſh 
indenture, the pariſh officers had not joincd in cancelling it, 
was relied on as a ſtrong circumſtance to thew that the ſervice 

with the ſecond maſter was intended to be as a ſervant, and not 
| as an apprentice. And in that caſe, too, the Court ſaid that a 
mere recommendation from the firſt maſter to ſerve the ſecond 
was not ſuſſicient. The only difference between, that caſe and the 
preſent is, that there the indentures were given up by the firſt 
maſter on the apprentice's leaving him; and here the ſirſt maſter 
did not give them up till after the expiration of two months of 
the ſervice with the ſecond maſter : but that does not materially 
- yary the caſe, becauſe it is expreſsly ſtated that the pauper had a 
general leave front his original maſter; to ſerve any other. 

Lord Kxxrox, Ch. J.—It is extremely clear that, while the 
indentures of apprenticeſhip. continue in force, the apprentice is 
not ſui juris, and cannot gain a ſettlement as a ſervant. But it 
has been ſettled as long ago as the beginning of the late reign, 
in R. v. St. George, Hanover Square (6), that the apprentice need 
not continue in the actual ſervice of the firſt maſter during the 
whole term, but that if he be aſſigned over by the firſt maſter 
or continue with his privity and conſent in the ſervice of an- 
other perſon, he may gain a ſettlement by ſerving the ſecond 
maſter forty days. The caſes, which have been decided upon this 
ſubject, have been determined on nice diſtinctions: but ſtill thoſe 
'diſtinftions ought to be adhered to, as they have ſettled the 
boundaries on this point. The one is the caſe of The King 
againſt the Inhabitants of Fremington (c), where it was held 
that the apprentice gained a ſettlement by ſerving the ſecond 
maſter with the conſent of the firſt, The caſe on the other ſide 
is that of R. v. St, Luke's, Middleſex (d), where a general licenſe 
given by the maſter to the apprentice to ſerve whom he would, 
without any conſent to ſerve any perſon in Particular, was held in- 
ſuſſicient to enable the apprentice to gain a ſettlement by 
ſerving ſuch ſecond maſter. Now this caſe falls within 
the principle of the former of thoſe: for the apprentice 
went not only with the conſent, but with the expreſs recom- 
mendation, of the firſt maſter to ſerve the ſecond, and he went 
there to follow the ſame trade which his firſt maſter had exer- 


(a) Arte, x vol. 28s. (3) Barr. S. C. 1% (e) Id. 416. (4) I. 542. 
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$799. ciſed. It has been ſaid that this caſe muſt be governed by that 
2 of R. v. Sandford : but there is a ſolid diſtinction between that 
gen Caſe and the preſent. For there the maſter gave up the in. 
1 dentures previous to the pauper's entering into the ſecond (cy. 
TheHory vice : but here the indentures were not given up till more than 
Türixv. 40 days had elapſed after the apprentice had ſerved the ſecond 
maſter ; and that is ſufficient to give him a ſettlement in that 
pariſh, Suppoſing this queſtion were to atiſe in another ſhape, 
and that the pauper were proſecuted fot exerciſing his trade with. 
out Having ſerved an apprenticeſhip according to the ſtatute, 
there is tio doubt but that the ſervice with the ſecond maſter 
would be deemed a ſervice under the indentures previous to the 

time of their being delivered vp. 

Asnnunsr, J. declared himſelf of the ſame opinion. 

Bur LER, J.— The pauper could gain no ſettlement by living 
as an hired ſervant with Edwa#dr, becauſe the indentures of ay. 
prenticeſhip ſtil! exiſted ; and the only queſtion is, whether the 
maſter did zxpre/vly conſent to that ſervice or not? For all the 
caſes ſhew that mere knowledge is not ſufficient z knowledge 
does not imply conſent. Now here was an expteſs conſent and 
recommendation of the firſt maſter to ſerve the ſecond, and then 
the cafe comes preciſely within that of R. v. Fremington, If 
indeed the apprentice had not gone into Edward!s ſervice, he 
would not have gained a ſettlement by ſerving any other perſon, 
becauſe a general licenſe to ſerve whom the apprentice chooſe; 
is not ſufficient. By going into the ſervice of any other perſon, 
the apprentice would have gone without the expreſs conſent «f 
the firſt maſter, and therefore might have been recalled by ſuch 
maſter ; but he could not have been recalled by the firſt maſter 
from the ſervice of Edwards, becauſe of the expreſs conſent to 
ſerve Edwards, This is diſtinguiſhable from the cafe of The 
King againſt the Inhabitants of Sandford ; for there the maſter 
had given up the indentures, and he had no longer any power 
over the ſervant : but here the indentures were in force during 
the firſt two months of the pauper's ſervice with Edwards. 

Grose, J.—lt is neceſſary to adhere to the adjudged caſes; 
and I think that this caſe muſt be governed by that of R. v. 
Fremington. And that caſe alſo ſhews that the ſervice with the 
ſecond maſter need not be for the benefit of the fit. With re- 
ſpect to the caſe of R. v. Sandford; the proper anſwer has been 
already given, and the diſtinction between that caſe and the pte- 
ſent is ſuſficicatly clear. In this caſe the indentures were not 
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given up till after forty days ſervice with the ſecond maſter, 


which was ſufficient to give the apprentice a ſettlement by ſerving 
Edwards with the conſent of the firſt maſter ; and the circum- 
tance of the indentures not being given up till that time rather 
ſhews that the firſt maſter intended that the ſervice ſhould con- 
tinue during * 1 time under the indentures. 


Both orders confirmed. 


The KING againſt The Inhabitants of SaMBoRN. 


THE pauper was removed by an order of two juſtices from 
Samborn to Tamworth ; the ſeſſions on appeal quaſhed 
that order, and ſtated the following caſe, 

In 1706 a certificate was given by the pariſh of Tamworth to 
the hamlet of Samborn, acknowledging H. Wheyam the grand- 
father of the pauper to be an inhabitant legally ſettled in their 
pariſh, T. Wheyam the father of the pauper was born at Samborn 
under this certificate from Tamworth. W. Wheyam the preſent 
pauper never gained any ſettlement for himſelf; but his ſettle- 
ment depends on the ſettlement of his father, T. Wheyam. In 
1736 a certificate of the pauper's father T. Wheyam was given 
to the pariſh of Tardebigge ; in which T. Allcock and R. Boulton 
of Samborn, churchwarden and overſeer of the poor of the pariſh 
of Great Coughton, Warwick, acknowledged T. Wheyam and E. 
his wife to be inhabitants legally ſettled at Samborn in their ſaid 
pariſh of Great Coughton ; and promiſed to receive them into the 
{aid pariſh whenever they ſhould become chargeable, and to pro- 
vide for them as their inhabitants legally /ettled auithin the pariſh 
ef Great Coughton. This certificate was properly atteſted and 
allowed by two juſtices of Warwickſhire. The hamlet of Sam- 
born does now, and did at the time of the date of the certificate 
of 1736, maintain its own poor ſcparately from the pariſh of 
Great Coughton ; and has, and at that time had, a churchwarden 
and an oyerſeer of their own, ſeparate from the pariſh of Great 
Conghton, T. Allcack and R. Boulton, who ſigned the certifi- 
cate of 1736, were churchwardens and overſeers of the poor of 
the hamlet of Samborn at the time of granting the certificate. 

Erfeine and Romilly, in ſupport of the order of Seſſions, were 
ſtopped by the Court. 

Mingay and Willis, contra, contended, firſt, that the certiſi- 
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the pariſh officers of the pariſh of Coughton, could not bind th 
n— hamlet of Samborn, which was a ſeparate and independent dil. 


trict. As Samborn maintained its own poor, it was competent 
to them under the 8 & 9g IV. 3. c. 3o. to give a certificate tg 


san,. Tardebigge ; and as that ſtatute requires the certificate to be 


ſigned by the officers of the pariſb, townſbip, or place, the cer. 
ficate in queſtion is not binding, becauſe the requiſites of the a0 
were not complied with. R. v. M votton St. Lawrence, Bury, 
S. C. 581. It cannot be preſumed that the officers of the 
hamlet, which was totally independent of the pariſh at large 
as far as reſpected the maintenance. of the poor, could know 
what the officers of the pariſh at large had done; the hamlet 
therefore ought not to be bound by an act like the preſent. And, 
ſecondly, no evidence ought to have been admitted at the ſeſ. 
ſions to contradict this certificate ; and to ſhew that the perſons, 
who deſcribed themſelves in the certificate to be officers of 
the. pariſh of Great Coughton, were the churchwarden and 
overſeer of the hamlet of Samborn. If a magiſtrate, who hap. 
pens to act in the commiſſion of the peace for two counties, do 
an act in one county deſcribing himſelf as a magiſtrate for the 
other, no evidence can be given to ſhew that he acted for 
the former county. All officers, whether judicial or mini- 
Kerial, muſt deſcribe themſelves properly in their own ads, 
It is not ſuſſicient that the juſtices, removing a pauper, be ſo 
ſtiled on an appeal, they mult be ſo deſcribed in the order. Butt, 
pl. 358. The ſeſſions cannot make ſuch an addition, becauie 
that would be amending matters of ſubſtance : whereas by 
the ſtat, 5 Geo. 2. c. 19. they can only amend matters of 
form. 

Lord Kenvon, Ch. J.—I cannot form any doubt in my own 
mind in this caſe. The certificate act requires that the certif- 
cate ſhall be ſigned by the churchwardens and overſeers of 
the pariſh, townſhip, or place, granting the certificate; and 
it is expreſsly ftated in the concluding part of this caſe that 


the certificate in queſtion was ſo ſigned. 


BULLER, ].—The evidence does not contradict, but it a- 


$lains, the certificate, 
Per Curiam, Order of Seſſions confirmed, 
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Doe againſt BUTCHER, Saturday, 
May iſt. 


HIS was a rule calling on the plaintiff to ſhew cauſe why It the plain. 


the proceedings ſhouid not be ſet aſide for irregularity, yo bar drag 


becauſe the declaration was againſt the defendant by the name of by a wrong 
; chriſtian 


' Thymas, and the writ with which he was ſerved, was ſued out name, and 


2 p "I, the defendans 
in the name of 7 ohn appear by 


Shepherd, by way of anſwer to this application, ſaid that as his right 


common bail was bled by the right name, of Thomas, the plain- — the 
tif might declare againit him by that name. — ya 


Marryat, in ſupport of the rule, admitted that it would be ſo, by ſuch 


if the defendant had filed common bail himſelf ; but inſiſted — 1 ＋8 


that, as the plaintiff had filed common bail for him according plaintiff file 


to the ſtatute, it was not competent to him thus to reQify bail for lim 
is original miſtake. And according to 
* TY the ſtatute, 


The Court, after conſulting the Maſter, ſaid that that diſtinc- by his right 
tion had regularly been obſerved in practice, and conſequently * 


that the preſent proceedings were irregular, 
Rule abſolute (a). 


(a) J. Corbett v. Bates, f:ft. 660. 


— — . —ö 


- Dvrr gui tam againſt HaIxswokrEHH and another. . 
| 125 


HIS was an information againſt the defendants for x: 18 an of- 
packing, exporting, and preſſing together worſted and yarn EY 
made of wool, contrary to the ſtatute 28 Ges. 3. c. 38. of 28 Geo. 3. 
The firſt count ſtated that the defendants after the paſſing of 4.38. + 3'- 


to preſs to- 


1 certain act of parliament made in the 28th year of the reign, _ _ 
. * . * Ma 
Cc. intitled “ An act to explain, amend, and reduce into one — 


* aQ of parliament, ſeveral laws now in being for preventing the — 
exportation of live ſheep, rams, and lambs, wool, woolfels, tion on this 
* mortlings, ſhortlings, yarn, and worſted, cruels, coverlids, wad- _ — 


* dings, and other manufactures, or pretended manufactures yp 
* made of wool, ſlightly wrought up or otherwiſe put together — os 


“ ſo as the ſame may be reduced to and made uſe of as wool again, mat- _ % 9 
* traſſes, or beds ſtuffed with combed wool, or wool fit for comb- gain. 
* ing, fuller's earth, fulling clay, and tobacco pipe clay, from this 1 f de 


inz of the 

74h ſection 
ol that ſtatute, (which enacts that any information upon it ſhall be tried by a jury to be ſummoned 
vt of another _— than that where the fact was committed, is that the trial ſhall be had in another 
Gun'y, And under the 31ſt ſection, the court out of which the record iſſues is to give judgment, 
nd not the court of nif6 prius, where it is tried. 
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& kingdom, and from the iſles of Jerſey, Guernſey, Alderney, Sart, 
c and Man, into foreign parts, and for rendering more eſfectual an 
« act paſſed in the 23d Henry $th, intitled © An act for the winding 
« of wool,” viz. on the 8th of November laſt paſt, at the pariſh of 
Leeds aforeſaid, unlawfully exported and conveyed, and cauſe 
to be exported and conveyed, out of the kingdom of Gre 
Britain, into a certain place out of the kingdom of Great Britain, 
and out of the iſles of Jerſey, Guernſey, Alderney, Sark, and 
Man, and each of them, that is to ſay, into a place called Billy 
in Spain, divers, to wit, 2000 pounds weight of yarn made i 
2b, of the growth of the kingdom of Great Britain, in con. 
tempt, Sc. and againlt the form of the ſtatute, &c.; whereby and 
by force of the ſaid ſtatute the defendants have forſcited to the 
Plaintiff who proſecutes, Sc. 30o/., being three ſhillings for cyery 
pound weight of the ſaid yarn exported and conveyed as afore- 
ſaid, The 2d count was for exporting <ver/fed made of wil. 


The 3d, for preſſing together with ſcrews into a certain wrapper 


made of canvas garn made of wool. The 4th, for preſſing 
«vor/ied made of wool in the ſame manner; the 5th count was 
for preſſing together 2000 pounds weight of yarn made of wil: 
and the 6th, for preſſing together 2000 pounds weight of a0 
made of wool, &c. The defendants pleaded the general ifue, 
and the plaintiff entered a ſuggeſtion on the roll that the iſſue 
ought to be tried by a jury to be ſummoned out of ſome other 
county than that of Jer, wherein the facts were committed; 
and prayed a venire facias to iſſue into Weſlmoreland, an adjoin- 
ing county, which was granted, 

On the trial of this information at Appleby in WeAmeriand, 
before Thom/on Baron, at the laſt Summer Aſſizes, one of the 
defendants was found guilty ; and on his being breught up to 
this Court for judgment in Michaelmas term laſt, ſeveral objec- 
tions were taken by his counſel ; 1ſt, that it appeared on the 
record that this was-a mis-trial, for that the defendants ought to 
have been tried in Yorkſhire where the fact was committed, 
though by a jury of a different county; 2dly, that the filth 


count on which the verdict is taken does not ſtate any offence 


within the act of parliament; and 3dly, that no judgment of 
impriſonment could be given by this Court; if any judgment 
could be given on this record, the judge ſhould have given it a 
the trial. 

Erſkine, Ceockell, Serjt. and Weed, argued in ſupport of theſe 


objcAions. As to the ſirſt: By the 21 Jac, 1. c. 4. all infor- 
mations 
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mations on penal ſtatutes are to be commenced and tried in the 
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1790. 


county where the fact was committed, and not elſewhere ; and bj 


the 2d ſection of that ſtatute, unleſs the offence be proved to 
have been committed in that county, the defendant is entitled 
to a verdict of acquittal. And though the 74th ſection of the 
at, on which this information is framed, enacts that all in- 
formations grounded on it ſhall be tried by a jury 79 b- /ummoned 


out of any other county than that where the fact was committed, 


yet that docs not repeal the ſtatute of Zames as to the place of 
trial z for the ſtatute of James is intitled “ An act for the eaſe 
« of the ſubject concerning informations upon penal ſtatutes,” 
and mult therefore receive the moſt beneficial conſtruction. 
Beſides the very words of this act clearly ſhew the intention of 
the Legiſlature ; they are, that the information ſhall be tried 
by a jury to be ſummoned out of another county, which muſt 
mean into the county where the fact was committed. And 
where the Legiſlature intended otherwiſe, they have expreſsly 
faid ſo, as in the 8 Geo. 2. c. 20. /. 3. by which it is enacted 
that the fact ſhall be tried in an adjacent county. The ſame 
has alſo been done in ſeveral of the exciſe laws, It cannot be 
objected here that there is no power to ſummon a jury out of 
another county, ſince it muſt be taken that that power is inci- 
dentally given by the ſtatute, as being neceſſary for the purpoſe 
of carrying the act into execution. And by the gth ſection of 
this act, the party is to be impriſoned in the county where he is 
eanvictel : it would therefore be throwing an additional hardſhip 
on him to bring him out of his county, and impriſon him at a 
preat diſtance from his own home. Secondly, 'This is not an 
offence within the act; the gth ſection enacts that & every per- 
e fon who ſhall tranſport, &c. any wool whatſoever of the growth 
« of the kingdom, or any woolfels, mortlings, ſhortlings, yarn 
« or worſted made of wool, woolflocks, cruels, coverlids, wad- 
dings, or other manufactures, or pretended manufactures, made 
« of wool ſlightly wrought up, or otherwiſe put together, / as 
te the ſame may be reduced to and made uſe of as wool again, or 
«* mattraſſes or beds ſtuffed with combed wool, or wool fit for 
«* combing or carding, or any fuller's earth, &c. ſhall forfeit, Qc. 
* and ſhall alſo ſuffer ſolitary impriſonment in the common gaol 
© of the county where he is convicted for three months,” Qs. 
The zoth and 31ſt ſections extend the ſame puniſhments to 
perſons preſſing together any wool whatſoever, or any yarn made 
of wool, or other the woollen or worſted articles by the act 
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prohibited from being exported. Now the words in the gh 
—— {eion, “ ſo as the ſame may be reduced to and made uſe of 23 


« wool again,“ relate to all the preceding terms in the clauſe, 
And indeed the object of the act was to prevent the exportation 
of wool into any other country in ſuch a ſtate as to be capable of 
being afterwards manufactured. If that therefore be part of the 
deſcription of the offence, it ought to have been averred in the 
information that the yarn in queſtion was capable of being after. 
wards made uſe of as wool : but in fact it was fo ſpun and 
twiſted that it could not be again reduced to wool, It this ob- 
jection be well founded, the judgment muſt be arreſted, 
Thirdly, at all events if the information be ſuſſiciently correc, 
and the trial were had in the proper county, this Court cannot 
now paſs ſentence of impriſonment, as it was only competent to 
the Judge who tried the information to paſs that ſentence. For 
the 31ſt ſection enacts that the court and juſtices by and before 
whom ſuch perſons ſhall be tried and convited ſhall and thereby 
have power and authority to puniſh every ſuch offender accord. 
ingly. In R. v. The Inhabitants of }eftrate (a), where the di- 
fendants had been indicted at the quarter ſeſſions for not repairing 
a highway, and the indictment had been afterwards removed here 
by certiorari, and then went down into hire to be tried at 
mf; prius, a motion was made by the proſecutor for coſts under 
the 13 Geo. 3. c. 78. / 64. which enables the Court, before 
whom ſuch indictment is tried, to give the proſecutor coſts, if 
the defence appear to be frivolous; and the motion was ſup- 
ported by affidavits ſhewing the defence to be frivolous ; it was 
objected that the application ſhould have been made to the Judge 
at niſi priuvs ; to which it was anſwered that this Court had the 
ſame power, as the record was made up here: but the Couit 
thought they had no ſuch power, and refuſed the application. 
In the preſent caſe it is more reaſonable that this Court ſhould 
not interfere, becauſe the Judge, who tried the information, can 


beſt determine whether or not impriſonment ſhould be ſupet- 


added to the reſt of the puniſhment ; and the words of the 3iſt 
ſection give him a diſcretion on this ſubject; they are “ that he 
« ſhall and thereby has power and autherity to puniſh ſuch ct 
c“ fenders accordingly.” 

The Court had no doubt on the latter objection; and they ſaid, 
where the proceedings originate in an inferior court, judg- 


(s) Tr. 23 C. 3. B. R. | 
ment 
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ment muſt be given there: but where the proceedings are com- 
menced here, and the record is ſent down to be tried below, 
the defendant is not properly convicted till the record is return- 
ed here; the Court of nie privs is merely an emanation from 
this Court, and the proceedings muſt be returned here before 
judgment can be given. This is not like the caſe of R. v. 
Weſtgate, becauſe. in ſuch a caſe if the defence be frivolous it 
muſt be certified by the Judge at the trial, in the ſame manner as 
a wilful and malicious treſpaſs after notice: in thoſe caſes the 
Judge alone can know whether the defence be frivolous, or the 
treſpaſs wilful. Beſides in this eaſe the impriſonment 18 not diſ- 
cretionary z the ſtatute is imperative. The meaning of that 
clauſe is that the Court ſhall inflit ſuch puniſhment, and they 
thereby have power and authority ſo to do. 

Law, Chambre, and J. P. Heywood, contra. In anſwer to the 
frſt objection; it never could have been the intention of the 
Legiſlature that the jury ſhould: be ſummoned out of their own 
county to try a delinquent, but rather that the inconvenienee, 
if any, ſhould fall on him, There is no danger of a pro- 
ſecutor under this ſtatute abuſing the liberty of trying a de- 
ſendant in another county, becauſe on entering a ſuggeſtion on 
the record he muſt apply to the Court for leave to change the 
venu ; on which occaſion they will take care that a defendant 
ſhall not be haraſſed. All that the ſtatute directs is that he ſhall 
be tried in another county, which muſt be underſtood to be a 
trial according to the ordinary forms of law, namely, in the 
county from whence that jury is to be ſummoned. For the ſheriff 
has no power to compel a jury to go out of their own county, 
This ſtatute does not mean that the jury thould go out of their 
county, but merely that they ſhould be ſummoned (in legal phraſe) 
eut of the body of their county, And this is analogous to other 
caſes where, on a ſuggeſtion that a fair trial cannot be had in 
the county wher- the proceedings originate, the trial muſt be 
had in an adjoining county; as in the inſtance of an indictment 
for not repairing a county bridge. With regard to the ſecond 
objection 3 the words, * ſo as the ſame may be reduced to and 
made uſe of as wool again,” could not be intended to refer to 
each particular before mentioned, becauſe they cannot apply 
to many of them; © mortling,” for inſtance, which is a dead 
ſheep : but they muſt be confined to © coverlids, waddings, and 
other manufactures, or pretended manufactures; as applied to 


which alone thoſe words can receive any conſtruction. That 
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1790, they cannot ibe applied to yarn is clear from a review of 
- the ſeveral ſtatutes on this ſubject. By the 12 Car. 2. c. 32. 
— /+ 1. and 13 & 14 Car. 2. c. 18. /. 2. it was made an offence to 
2 export yarn made of wool ; and in thoſe ſtatutes the words « {g 
worry. as the ſame may be reduced to wool again” were not added. But 
when the Legillature prohibited the exportation of pretended 
manufaflures, which was done by the ſtatute 12 Geo. 2. c. 21. 
/- 9. they made it an offence to export * coverlids, waddings, 
«and other manufactures made of wool {lightly put together 7 

& as they might be reduced to and made uſe of as wool again.“ 
| | Cur. adv. vull. 
On this matter being mentioned again in the laſt term, the 
3 Court ſaid they had no doubt but that the trial was properly 
a had in W:ftmorland ; but that they had not formed any opinion 


on the conſtruction of the act of parliament, as applicable to the 


c rn 
þ by 


5 ſecond objection, which was a queſtion of great importance. 

3 | But on this day 

5 ä Lord KEN TON, Ch. J. ſaid that though at firſt the Court had 
0 1 entertained a conſiderable doubt on this queſtion, they were then 
be of opinion that the conſtruction contended for by the proſecutor 
F ] was the right one. 
i But as the defendant did not appear to have wilfully offended, 
+ 1 and as the object of the proſecution was rather to obtain a con- 
|| | ſtruction of this ſtatute, the defendant was not brought up to 
1 receive the ſentence of impriſonment. 


—— ... —— ͤ —?D— 


PaRKIN SON againſt CAINES. 


4 THIS was a rule calling on the plaintiff to ſhew cauſe why 
—— the judgment ſigned on a cagnovit given by the defendant, 


—— in and the ſubſequent proceedings, ſhould not be ſet aſide for ir- 


cuſtody of regularity with coſts, and why the defendant ſhould not be dil- 
— — 4 charged out of the cuſtody of the marſhal at the plaintiff's ſuit, 
— 3 becauſe the plaintiff had not proceeded to judgment in due time. 
rognevit The plaintiff having ſigned an interlocutory judgment againſt the 


— defendant, then a priſoner in the King's Bench, in Michaelmas 


with a de- term laſt, the defendant, in order to ſave the expence of a writ 
ance 
on paying 497. (the real debt) and the coſts; but no ttorney was preſent on the part of the de. 
ſendant: though this caſe was not ſtrictly within the rule of the 15 Car. 2. which only mentions 
priſoners in the cuſtody of the fbrriff*s e, yet the Court interfered for the relief of a pri- 
ſoncr.— Rut at the plaintitts requeſt thry permitted him to alter lis judgment to the real debt, on 
pa, img the colts, 

of 
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of inquiry and proceeding to final judgment in the regular way, 
propoſed to the plaintiff to make a confeſſion of the judgment. 
The plaintiff's attorney, in conſequence of a letter ſent to him 
by the defendant for that purpoſe, went to the defendant in the 
King's Bench, and offered him a cognovit to ſign for 200 J. with 
a defeaſance on payment of 49/. 125. (admitted to be due) and 
$1, 55. for the colts: the defendant, after making an objection 
to the coſts, which he afterwards waved, objected to the cagnovit, 
and deſired to have time to ſhew it to his attorney; but on the 
plaintiff's attorney telling him that it was unneceſſary, he 
ſigned the cognovit, no attorney on his behalf being preſent. 
The preſent application was made on a rule of this Court 
15 Car. 2. (a) | 

Gibbs ſhewed cauſe, inſiſting that the rule of Court only ex- 
tended to the caſe of a priſoner while in the cuſtody of a bail or 

riff 's officer ; whereas this defendant was in the cuſtody of the 
marſhal; and that it applied only to a warrant of attorney to 
cnfeſs a judgment, and not to a cognovit ; for in the caſe of a 
cnovit, there being an interlocutory judgment, the defendant is 


not in need of the advice of an attorney, nor ſo likely to be 
impoſed upon, as he is before a judgment has been ſigned 


againſt him. 

Garrow, in ſupport of the rule, ſaid that there was no differ- 
ence between a perſon being in the cuſtody of a ſberif”s officer, 
and being actually in priſon ; or, if there were, that there was a 
greater probability of a defendant being impoſed upon in the 
latter ſituation than in the former; and the object of the rule 
of Car. 2. was to guard againſt ſurprize and impoſition, Nei- 
ther was there any foundation for the ſecond objection, the only 
exception to the rule being the caſe of impriſonment in execu= 
tion (b). Beſides which, there is another ground for making this 
rule abſolute, the plaintiff having obtained a confeſſion of a debt 


(a) By that rule it was ordered that no h or feriff*s cer ſhall preſume 
« to exact or take from any perſon, being in his cuſtody by arreſt, any wvarrant 
*« to acknowledge a judgment but in the preſence of an attorney for the deſcendant, 
« which attorney ſhall then ſubſcribe bis name thereunto ; which ſaid warrant 
© ſhall be produced when the faid judgment ſhall be acknowledged: And 
«if any bai/iff or ſheriff*s officer ſhall hereafter offend or do contrarywiſe, he ſhall 
© be ſeverely puniſhed for ſo doing. And it is ſurther ordered that no attorney ſþall 
* from henceforth acknowledge or enter, or cauſe to be acknowledged or entered, 
* any judgment by colour of ary warrant getter from any defendant being under arreſt 
eil otherwiſe than as afereſaid (c). 

(5) 2 Str. 1245. and Fell v. Riley, Coop, 281. 

(e) Vide Charlton v. Fletcher, foft. 4 vol. 433+ 
of 
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1790. of 200 J. though with a defeaſance, on paying the real demand of 


Pan kli- 


JON 
agaiuſt 


Caixts. 


Sorturday, 
. Moy 1it. 


A woman 
may before 
marriage, 
with the 
conſent of 


het intended 


huſband, 
convey all 


her ſtock in 


trade and 


furniture to 
truſtees, to 


enable her 
to carry on 


ner buſineſs 


ſeparately : 
and it the 


hu ſhand do 


not inter- 
meddle 


with them, 


491. only. 

The Court (after conſulting the Maſter) ſaid, that this caſe 
was not ſtrictly within the rule: but that, in ſuch inſtances to 
which the rule did not apply, each caſe muſt depend on its own 
particular circumſtances (a); for that they were to guard againſt 
the acts of deſigning perſons on men who were under the pref. 
ſure of diſtreſs and impriſonment. They thought the plaintiff's 
attorney had aCted improperly in taking a cognovit for 200 l, 
notwithſtanding there was a defeaſance, no attorney being pre- 
ſent on the behalf of the defendant : and they were about to 
make the rule abſolute on that ground, when 

Gibbs ſuggeſted that, as the rule was drawn up on the 
ground of irregularity, the defendant was not ſtrictly entitled to 
make it abſolute on the latter ground ; but he offered to have the 
judgment altered to 49 J. 125. inſtead of 200 1, the plaintiff 
paying the coſts of this application, by allowing it out of the 
debt; which the Court ordered. 


{a) In Fell v. Riley, The Court faid “& if the party, even in execution, had been pre. 
* vaited upon to acknowledge a judgment for more money than was really due, the 
* Court would give relict under the circumſtances. 


Jarman againſt WoolLoTON and another, Aſſignees 
of Dover, a Bankrupt. 


ROVER for goods, conſiſting of certain ſtock in trade, 

and fome furniture, brought by the plaintiff, who was 
truſtee for the bankrupt's wife under her marriage ſettlement 
by which deed made previous to her marriage, after reciting 
« that it was agreed between the parties that the wife's ftock in 
t trade, book debts, &'c. ſhould be aſſigned to a truſtee in truſt 
« for her ſeparate uſe and diſpoſal, and to the intent that ſhe 
te might carry on her trade at her own riſk and charges, and for 
« her own ſeparate and excluſive benefit; ſhe aſſigned to the 
« plaintiff all and ſingular her ſtock in trade, and other fecti, 
cc at, in, or about, and belonging to, the apartments then in her 
« occupation, being part of an houſe No. 78, in Welbeck-/lreet, 
tc and alſo the book, and other, debts then due and owing, and 


and there be cc thereaſter to grow due to her in the courſe of her buſineſs, (of 


no aud, 


ſuch ettects (though flucuating) are not liable to his debts. But whether the trade be carried on 
foley by the wife, or jointly with the huſband, is a que ion oi {act lor the jury ; and it they de- 
ternune the latter, the ſtock in trade is liable to the debts vi the huſband. But even in ſuch a 
calc tlic furniture is not, tuough removed to the huſband's houſe, It 15 no objection to ſuch a ſet» 
tement that there is no inventory of the goods intended to be thus ſettled. 


4 a milliner,) 


F 
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« a milliner,) and all other her monies and effects in her 
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« ſaid trade; in truſt for her ſeparate uſe,” Sc. There was! 


no ſchedule of the goods annexed to the truſt deed, or re- 


Jarman 
againſt 


ferred to therein, but the furniture in queſtion and ſome other Woorko- 


articles were contained in an invsntory kept by the truſtee. For 
ſome time after the marriage the wife carried on her trade in 
Welbeck-/lreet ſeparately from her huſband, who was a linen- 
draper in Mary-le- bone ſircet, but latterly all her effects were 
removed to his houſe, and ſhe carried on her trade in a ſeparate 
apartment there, It appeared that the huſband paid the rent of 
the houſe, and had been at the expence of fi ting up the ſhop, 
but there was contradictory evidence with reſpect to the manner 
of the wife's carrying on her buſineſs, whether for her own 
ſeparate uſe or not. The jury found that it was not carried on 
ſeparately, and gave a verdict for the defendants as to the ſtock 
in trade, but found a verdict for the plaintiff for the furniture. 
As to which latter, the defendants counſel moved to ſet aſide 
the verdict and grant a new trial; on the ground that the truſt 
deed did not protect this property; and if it did, that the 
aſſignees were entitled to keep poſſeſſion of it by virtue of the 
21 Jac. I. c. 19. 

Erſkine, Baldwin, and Shepherd, who were to have ſhewn 
cauſe, were {topped by the Court. 

Mingay, Bower, and Manley, contra. It does not appear on 
the face of the deed, under which the plaintiff claims, that the 
furniture was the object of the ſettlement, or intended to be 
protected by it. The profeſſed object of the deed was to enable 
the wife to carry on her trade ſeparately from her huſband, and 

is ſo expreſſed to be in the reciting part. The only queſtion is 
whether the furniture can be included under the words * other 
« rfefts;” but that ſeems much too general a deſcription, eſ- 
pecially in a caſe of this fort : but even if the furniture could be 
included under theſe words, ſtill it was neceſſary in order to give 
validity to ſuch intention that the particulars of the furniture 
ſhould have been deſcribed in the deed, or referred to in a ſche- 
dule annexed, otherwiſe it would be opening a great inlet to 
fraud ; and every ſpecies of property, though acquired after the 
marriage, and at the huſband's expence, might equally be p:0- 
tected under ſuch general words. In Cadogan v. Kennett ( a), 
where a ſimilar queſtion aroſe, Lord Mansfield laid ſtreſs on the 
eircumſtance that the goods were ſcheduled, as being a guard 


(-) Grupo 432. 
againſt 


Tox and 
Another. 
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againſt fraud, So in Haſelinton v. Gill (a), where the trade way 
carried on by the wife at a different place from the huſband, and 
where 


IT 


(a) HasztixToON and another v. G11 L and another. Tr. 24 Geo, 3. B. f. 

Trover for eight cows and one heifer. At the trial at the Guildball Sittings after 
Eaſter term 1784, before Buller, J. the jury ſound a verdict for the plaintiff;, ſubject 
to the opinion of this Court on the following caſe: 

By indenture 7-ipartite dated the 11th of 0Zber 1779, between Jebn Rhodes of the 
one part; Are , widow, of the fecond part; and the plaintiffs of the third part; 
(reciting that a marriage was intended between Rhodes and Anne Peach, and that part 
of the pcrſonal eſtate of Arne Peach conſiſted of 34 cows and upwards, and that it 
was agreed between them that 32 cows and one bull, and ſuch other things as were 
therein after particularly mentioned, ſkould be aſſigned by her to the plaintiffs upon 
the truſts after mentioned concerning the ſame ;) the ſaid Arne Peach in purſuance of 
the agreement and with the conſent of Rhodes, and in conſideration of 5 5. aſſigned to 
the plaintiſts, their executors, Ec. all ſuch perſonal eſtate of her the ſaid Anne Peach 
conſiſting of 32 cows, and the increaſe and produce to ariſe thereſrem, and two of her bet 
horſes, and one bull, (and other goods therein mentioned, ) upon the ſevccal truſts, 
and ſubject to the agreement after mentioned, (that is to ſay,) upon truſt that the 
plaintiffs ſhould permit Arne Peach, or ſuch perſon as ſhe ſhould by her laſt will in 
writing appoint, and in default of ſuch appointment, the adminiftrators of the ſud 
Anne Peach, to keep and enjoy and at her or their will te ſell and diſpoſe of the ſaid cus 
and premiſes, and of all the increaſe ard produce to ariſe and be produced from the ſame, fir her 
and their own proper uſe 3 and that Rhodes ſhould not intermeddle therewith ; neither 
ſhould the ſame or any part thereof be liable to hits controul, debts, Cc. but be wholly 
in the power and diſpoſal of Anne Peach. The indenture alſo contained a covenant 
by Rhodes, that thie ſaid cows, Vc. and the increaſe, benefit, and produce arifing 
from the ſame, ſhould at all times thereafter remain and be to and for the ſeveral uſes, 
truſts, and purpoſes before expreſſed ; and that he would permit Anne Peach to carry 
on the trade and buſineſs of a cow-keeper, and milk-ſcller, according to her own will 
and picaſure and at ſuch place or places as ſhe ſhould from time to time think proper, 
for her own ſole uſe and benefit. The marriage was ſolemnized after the execution 
of the ſettlement. The defendants, as ſheriff of Aſiddleſex, in Fuly 1732, levied an 
execution at the ſuit of Henry M Clio, againſt the goods of Fubn Rhodes, the huſband, 
and ſeized, and (after having notice given to them of the ſettlement) ſold eight cows 
and one heifer, four of which were part of the cattle belonging to Anne Peach hetore 
her marriage, and mentioned in the deed of ſettlement, and the reſt of them bought 
with the money produced by the ſake of milk of the cows mentioned in the ſettle- 
ment. Anne Rbodes is ſtill living. 

This caſe was argued by Vd for the plaintiffs, and Baldwin for the defendants. 

Lord MaxsF1E1.D, Ch. J.—- By the common law the wife can have no property 
during the coverture, but all her eſtate is veſted in the huſband. But courts of equity 
have ſor ages paſt thought the rules of the common law too hard, and have thought 
it right to protect the property of the wife from the extravagance of the huſband, 
in caſes clear of fraud. This is done by the intervention of truſtees; and thus far 
the wife is to all intents and purpoſes a fingle woman. And wherever the truft 
can be ſupported in equity, this Court will conſider the truſtee entitled at law. Fraud 
inſects every tranſaction, but more eſpecially between ſuch ncar relations as man 
and wiſe. Therefore it is that a conveyance after marriage is totally void as againſt 
creditors, for then there is no conſideration. But in the pr-ſent caſe there is no 
fraud: the conſideration of the ſettlement is valuable, becauſe it was made be- 
fore marriage, and the more ſo becauſe it was a ſettlement of the wife's own pro- 
perty before marriage. If the ſcttlement had been made after marriage, or the huſband 


had carried on the trade in his own name and contracted debts in it, that would 
have 
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where there could be no intermixture in their reſpective pro- 1790. 

perty, Lord Mansfield ſaid that if any charge had been brought ——— 

on the huſband in conſequence of the wife's trade, the caſe FE 

would have deſerved a different conſideration. 2dly, This caſe Woorro. 

falls within the miſchief intended to be remedied by the 21 Fac. 1. —— ws 

. 19. by which if a bankrupt is left in poſſeſſion of the goods 

of another, and has the diſpoſition of them by the owner's con- 

ſent, the aſſignees are entitled to retain them. Now here it ap- 

peared that the goods in queſtion, which at firſt were kept in 

another houſe than the huſband's, were afterwards removed to 

his own houſe, and formed to all appearance part of the maſs of 

his own property, being then in his poſſeſſion ; and this 

alſo differs it from the caſe of Ha/elinton v. Gill, where the goods 

remained in the ſeparate poſſeſſion of the wife, which was con- 

ſiſtent with the deed. 

Lord Kexvon, Ch. J.—How far it would have been wiſe 

to have determined originally that the actual poſſeſſion ſhould be 

conſidered as deciſive evidence of all property is a queſtion now 

too late to be diſcuſſed, Becauſe as far back as the year books (a) 

a gradual was limited to A. for life, and afterwards to B. 

In modern times the courts, proceeding upon the ſame prin- 

ciple, have ſaid that perſonal property may be carved out in the 

ſame manner, and poſſeſſion given to one for life and then over. 

Now in this caſe, before the bankrupt's marriage a formal ſet- 
tlement was made of all the wife's property with the conſent of 

both parties. It is true indeed that there was no enumeration of 


— 


have varied the caſe. But here there is nothing but the general queſtion, whether 
by any means a man may before marriage put his intended wife in a ſituation to carry 
on a ſeparate trade; there is no authority that he may not. In this caſe the cows 
would have been of no uſe to the wife, unleſs ſhe had the produce of them. There- 
fore | am of opinion that this is a truſt which might be ſupported in equity, and that 
the legal property in the truſtees is good. 

WII IIS, J. declared himſelf of the ſame opinion. 

ASKuuRST, J. -The poſſeſſion alone of the wife does not make this tranſaction 
fraudulent, For it was confiſtent with the deed of ſettlement z and that gave the 
truſtees as much intereſt in the produce as in the original property : the wife was 
the agent of the truſtees in the new purchaſe. 

Butrys, J.---It has been frequently determined that poſſeſſion alone is not evi- 
dence of fraud ; the tranſaction muſt be ſhewn to be fraudulent from other circum. 
ſtances. If the poſſeſſion be inconſiſtent with the conveyance, that is evidence of 
fraud, But here the poſſuſſion is conſiſtent with the deed ; by which the wife was 
to uſe the cows and to make a profit of them. There is no other circumſtance 
to ſhew a ſraud as to the firſt cows: and as to the produce, it is the ſame as if the 


Wife had paid the money over to the truſtees, and they had bought the other cows; 
for ſhe aQted as their agent. 


Per Curian, P:ftea for tle plaintiffs, 
The verdict was entered up for the value of all the cows taken. 


(a) 37 Hen. 6, 30. 
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1790. the articles of which her property conſiſted ; and though that 
— circumſtance was mentioned with many others by Lord Man. 


Jarman 
againſt 

Woor L 0- 
Ton and 
Another. 


field in Cadogan v. Kennet, it does not follow that he would 


have been of a different opinion if that circumſtance had not 
exiſted in that caſe. And I do not ſce what difference it could 
make ; for a ſchedule conyeys no information to the reit of the 
world; if it were annexed to the ſettlement, its exiſtence would 
only be known to the parties intereſted in it ; and therefore ſuch 
a tranſaction as this would be equally open to fraud if there had 
been a ſchedule of this furniture as it is now. But the ju 
have by their verdict negatived fraud ; and to be ſure there was 
no ground even to impute it to the tranſaction. And at the 
trial the furniture claimed. as the wife's property was fairly 
identified, Neither do I think that this caſe is affeQed by the 
21 Fac, 1.; the words of that ſtatute furniſh an anſwer to the 
defendant's argument; for they are that if any perſon ſhall 
« become bankrupt, and at ſuch time ſhall by the conſent of 
« the true owner have in his Pen, order, and diſpoſition, any 
& goods whereof he ſhall be the reputed owner, and take upon 
« him the /ale, alteration, or diſpaſition, as owner, Oc. the com- 
& miſſioners may fell,” Sc. 

ASHHURST, J. declared himſelf of the ſame opinion on both 
points, 

BUuLLER, J.— As it ſtrikes me at preſent, I think the verdict 
bears rather hard upon the wife reſpecting the ſtock in trade, 
For the weight of evidence is I think againſt the deſendants 
upon that point, and there is no pretence to ſay that there was 
fraud in any part of the caſe, This motion has been made on 
two grounds; firſt, that there was no inventory, or any ſpecihc 
account, of the furniture annexed to the deed, ſo as to identify 
the wife's property; and 2dly, that the defendants are entitled 
to theſe goods under the 21 Fac. 1. c. 19. With reſpect to the 
latter point, it is ſufficient to ſay that the huſband had not the 
order and diſpoſition of this property with the conſent of the real 
owner. The truſtee was the legal owner; and he gave no con- 
ſent for ſuch purpoſe: and the wife's poſſeſſion in the manner 
proved at the trial is no evidence of fraud ; for ſhe was the agent 
for the truſtee. The objeCtion ariſing from the want of a ſche- 
dule annexed bas no weight: if a ſchedule were neceſſary, here 
was an inventory which will ſufficiently anſwer the purpoſe, 
But I think it is unneceſſary, conſidering the nature of the pro- 
perty; it was not always to remain in the ſame ſtate; * my 

| je 
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object of the ſettlement was that the wife ſhould ſell the goods 1590. 

and purchaſe others, in order to make a profit of them, In the 
caſe of Haſclinion v. Gill ſome of the goods taken in execution Jane - N 
were not thoſe mentioned in the ſettlement, but ſtock bought Woo to- 
by the wife with the profits of the ſale of the milk. That caſe Anger, 

4 an authority for the preſent throughout. | 
agreed in both points. 9 
Gnosk, J. ag p Rule diſcharged, 4 


— 


——— — — — — 


CasTLEz and another againſt Buxbirr and others. Menday, 
| May 3d. | 
{are gh for ſeizing and taking a quantity of tobacco, where F 
with a cart and horſes, on the 28th February 1788, and 3 1 
diſpoſing of them to the uſe of the defendants. Plea, not guilty. time is to be 


The defendants were exciſe oſſicers; the ſeizure was made under — 


the 23 Geo. 3. c. 70. on the 28th of February 1788 ; the no- be day on 
tice of the action was ſerved on the defendants on the 28th of act is done 
April; and the writ was ſued out on the 28th of May. At the dude in 
trial at the laſt Maid/one aſſizes before Gould, I. it was objected the reckon= I 
that the writ was ſued out a day too ſoon, as the 3oth ſection of — — 
this ſtatute enacts that no writ ſhall be ſued out againſt any perſon = — \ 
acting in the execution of the ſtatute until one calendar month a month's | 
next after notice in writing ſhall have been delivered to him, &c. ; go a 
and it was alſo objected that the action was not commenced in siven, the q 
due time, three lunar months having elapſed after the ſeizure — 
(ealendar months not being mentioned in the act); to which it — 
was anſwered that ſome proceedings had been inſtituted in the notice is 4 
Exchequer, which had occaſioned the delay, and that the three * 1 
months ought to be computed from the time when thoſe pro- 
ceedings were finiſhed. The learned Judge, being of opinion 1 
that there was weight in the firſt objection, non- ſuited the plain- by 
uffs. 
Rous obtained a rule to ſhew cauſe why the non · ſuĩt ſhould 1 
not be ſet aſide, and a new trial granted, on the ground that 
- the day when the notice was ſerved muſt be taken to be incluſive ; 
and he cited Clayten's caſe, 5 Rep. 13 Oſborn v. Rider, Cre. Jac. | 
135 3 and R. v. Adderley, Dougl. 446. | 
Steele now ſhewed cauſe. It was intended by this act of | 
parliament that the exciſe officer ſhould have a complete month 1 
in which to tender amends to the plaintiff; which he cannot i 
| 


have 
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CasTLE 
againſt 
BuzxozTrT. 


A declara- 
tion muſt 
be entitled 
of the term 
when the 
writ is re- 
turnable, 
though in 
certain caſes 
according 


to the prac- 


tice of the 
Court it 
need not 
actually he 
filed till the 
next term. 
So that in 
theſe latter 
caſes the 
plaintitf 
cannot re- 
cover any 
demand 
ariſing after 
the term 
when the 
Writ is re- 
turnable, 
though be- 
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have if the day on which the notice is ſerved on him be in. 
cluded; for the notice may be ſerved fo late in the evening that 
the officer can have no benefit from it on that day ; and as there 
is no fraction of a day, ſuch late ſervice would exclude one of the 
days. If only one day's notice had been required, and the day 
on which it is ſerved were to be conſidered incluſively, ac. 
cording to the cafe put above the officer would have no notice, 
Now whether the time of notice be one day or 28 days, the 
ſame rule muſt govern both; and the words of this ſtatute are 
& until one calendar month next after notice ;” excluding the 
day on which the notice is given, But 
The Court ſaid that this caſe came expreſsly within the rule 
laid down in R. v. Adderley, and the caſes there mentioned, that 
where the computation is to be made from an act done, the day 
when ſuch act was done was to be included. And they were of 
opinion that the non-ſuit ought to be ſet aſide, in order that 
the plaintiffs ſhould have an opportunity of going into their caſe; 
though they avoided hinting any opinion on the ſecond point, 
OREN Rule abſolute. 


SMITH againſt MULLER. 


HIS was a rule, calling on the defendant to fhew cauſe 

why the poflea ſhould not be delivered to the plaintiff, 
and why the Maſter ſhould not tax the plaintiff her coſts of the 
ſuit, and of this application, and why the plaintiff ſhould not 
have leave to ſue out execution for the ſame, and alſo for 
il. 115. 6d.; a verdict having been taken for the plaintiff for 
70 l. ſubject to an award to be made between the parties. This 
action was brought for uſe and occupation, and for money paid, 
Se; the defendant pleaded the general iſſue, and paid money 
into Court. At the trial there was a reference of all matters in 
diſpute between the parties in the cauſe, and the cofls of the cauſe 
were to abide the event and determination of the award. The at- 
bitrator awarded and found theſe ſpecial facts; that the plain- 
tiff ſued out her writ on the 14th November 1788, returnable 
the 20th November, when ſpecial bail was put in; that the 
declaration was filed in Hilary term 1789, entitled as of that 
term, ſtating the defendant to be indebted to the plaintiff for 
uſe and occupation before the 1ſt January 1789, and upon other 


fore the declaration is actually filed. 


7 counts; 
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quarters rent; that the defendant paid into Court all the rent⁊ 
due at Michaelmas 1788, and the plaintiff's other demands; Smrru 
that at Chriſmas 1788 he tendered the rent which became due . 15 


at that time, which was refuſed ; and that the ſum of 1/. 115. 6d. 
was the whole ſum remaining due from the defendant to the 
plaintiff, after the payment of the money into Court, 

Mingay ſhewed cauſe ; inſiſting that the declaration could not 
include the rent which became due ſubſequent to Michaelmas 
term. For though the declaration was filed in Hilary term, 
it ſhould have been filed as of Michaelmas term, when the writ 
was returnable. And if application had been made to the 
Court, they would have ordered the record to be amended ac- 
cordingly. The caſe of Fgſter v. Bonner (a), where it was held 
that the plaintiff might recover for an injury done between the 
return of the writ and the filing of the bill, is only applicable 
to a caſe where the writ and declaration are both of the ſame 
term; and conſequently cannot extend to the preſent caſe, and 
include a demand which accrued ſubſequent to the time when 
the plaintiff ought to have filed her declaration. 

Bearcroft and Shepherd, in ſupport of the rule, contended that 
the plaintiff was entitled to have judgment and execution for the 
ſum of 1/. 115. 6 d., and of the coſts of the cauſe; inaſmuch as 
that ſum became due before the declaration was filed, though 
after the writ was ſued out: and therefore, if the cauſe had been 
tried, it might have been recovered by the verdict. This comes 
preciſely within the caſe of Foſter v. Bonner. Then it is ob- 
jected that the declaration ſhould have been filed as of Michaelmas 
term: but it is not neceſſary to deliver a declaration in the ſame 
term in which the writ is returnable. And indeed it would 
be highly inconvenient if it were neceſſary; becauſe in ſuch a 
caſe as the preſent, where the declaration was actually filed in 


Hilary term, if the defendant had wiſhed to plead in abatement, | 


and the declaration had been filed as of the Miztaelmas term pre- 
ceding, he would either have been ouſted of his plea in abate- 
ment, or he muſt have pleaded ſuch a plea after an imparlance, 
which is contrary to all practice; for the only inſtance in which 
a party can plead in abatement in the next term is where the 
declaration is delivered in the vacation, and that is done under 


the rule of the Court in Mich. T. 5 Ann. The caſe of Stork 


v. Herbert (b) alſo ſhews that a declaration may be filed of a dif- 


(a) Crap. 454. (0% 24% 
Vol., III. Sf ferent 
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ferent term from that in which the writ is returnable. For if 4 


— Writ be ſued out againſt two defendants, which is ſerved only on 


SMITH 
ag a 


one before the return, and the other is ſerved with an alias in the 


. 


Mv II.. next term, inaſmuch as the plaintiff cannot declare againſt both 


till they are both ſerved, either there muſt be two declarations, or 
the declaration againſt one muſt be filed of a different term from 
that in which the writ is returnable. Beſides the defendant is 
benefited by this proceeding z for the plaintiff might have de. 
livered a declaration by the bye for the rent due at Chriſtma; 
1788. But even if the declaration muſt neceſſarily be filed as of 
the term when the writ is returnable, ſtill the plaintiff is en- 
titled to have this rule made abſolute ; for as the reference is of 
all matters in difference between the parties, and is not confined 
to the ſubject matter of the action, the arbitrator ated right in 
including the whole demand in his award. In Malcolm v, Ful. 
larton (a) ſuch a reference as the preſent was held to extend to 
croſs demands between the parties, though not pleaded by way 
of ſet-off. Then if the plaintiff be entitled to the 11. 114. 6d, 
under the award, ſhe is alſo entitled to the colts of the ſuit, 
as by the very terms of the reference they were to abide th: 
event of the award. 

The Court (after conſulting with the Maſter) were clearly of 
opinion that the declaration ſhould have been entitled of Micl- 
aelmas term; and that on application for that purpoſe they 
would have ordered it to be amended accordingly. The con- 
ſequence of which was that the defendant was not liable to the 
coſts. 

BuLLER, J. obſerved that notwithſtanding the difference be- 
tween a reference © of all matters in diſpute between the parties 
« in the cauſe,” and ** of all matters in diſpute in the cauſe be- 
« tween the parties,” was now clearly and fully underſtood by the 
practiſers of the Court, yet that the diſtinction was too refined 
for the general underſtanding of mankind; and therefore he 
thought it would be better to amend the terms of the reference 
thus; to make the former a reference © of all matters in dif- 
« ſerence between the parties,” omitting the other words * in the 
« cauſe ;” and the latter a reference of “ all matters in difference 
& in the cauſe,” omitting “ between the parties.” With reſpe to 
this particular caſe, it is the clear and undoubted practice of the 
Court that the declaration ſhould have been delivered as ie term 


(a) Arte, 2 wal. 645. 


when 
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when the writ was returnable. According to the ancient prac- 
tice the declaration was actually delivered in the ſame term; it 
was only in eaſe of the plaintiff that the time of actual delivery 
was eularged ; but ſtill it muſt be confidered as delivered nunc pro 
nc, As to the practice of declaring by the bye; that goes on 
a different ground : a declaration by the bye is not on the ori- 
ginal writ ; but the party being in court in one action a plaintiff 
may declare againſt hirn in another within two terms. Neither 
does any difficulty ariſe from the practice of pleading in abate- 
ment; for under ſuch circumſtances as the preſent the defend- 
ant might have entered a ſpecial imparlance, if neceſſary, or he 
might have filed the plea in abatement as of the Michaelmas 
term. Then as to the laſt caſe put at the bar, of the action 
againſt two defendants; ſuch a caſe cannot exiſt on one writ. 
For if both defendants are ſerved before the return of the writ, 
and one of them do not appear in the ſame term, he muſt plead 
as of the term when he ought to have appeared; and if he be not 
ſerved before the return of the writ, the plaintiff muſt ſue out 
another writ, | 


Rule diſcharged. 


Mixen and Others againſt Mil xEs and Others. 


HIS was an action of treſpaſs for ſeizing, taking, and 

diſtraining a boat, with the tackle, belonging to the 
plaintiffs, and converting the ſame to the uſe of the defendants ; 
to which there was a plea in bar that Mary Murgatreoyd, one of 
the plaintiffs, at the time of exhibiting the plaintiffs” bill was 
covert with one R. Medd, then and yet her huſband, and now 
living. To this plea there was a general demurrer, 

Weed, in ſupport of the plea, contended that though the de- 
ſendants might have pleaded the coverture in abatement, it 
might alſo be pleaded in bar. All the perſonal property which 
the wife had before marriage was veſted in the huſband at the 
commencement of this action; to recover any part of which he 
zone might have ſued, though he might alſo have joined his wife 
with him, The marriage operates as a gift of all the wife's own 
chattels; Dame Audley's caſe, Moore 25; though thoſe, which ſhe 
has in autre droit, as adminiſtratrix, do not belong to the huſband. 
Bro, Abr. « Property” pl. 22. Thomſon and Kitchin, 11 Med. 
177. If this had been a cho in aim, it would have been ſo 
Sſz far 


Friday, 
May 7th. 


An action of 
treſpaſs for 
an injury 
done to the 
property of 
the wite, 
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an action be 
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1790. far different that the wife muſt have been joined with the haf. 


band; becauſe it would not be veſted in the huſband till adu- 


— 4 ally recovered; and if the huſband died before it was reduced 
Miunzs. into his poſſeſſion, it would ſurvive to the wife, and would not 


go to his repreſentatives. But this is not a choſe in action; aud 
the huſband may give a releaſe to the action; and that, which 
the huſband alone may releaſe, may be recovered by him alone. 
3 Bulft. 164. In Power v. Marſball (a), where the huſband 
and wife brought trover, and the trover was before, and the con- 
verſion after, marriage; a motion was made to arreſt the judy. 
ment, becauſe the action ſhould have been brought by the huſband, 
alone; and Hyde, Ch. J. and Keeling, J. were of that opinion. It 
is true that the Court were divided upon this point; and in a 
ſubſequent caſe of Blactborn v. Greaves (b), where the fame 
queſtion aroſe, the Court held that the huſband might ſue with 
or without his wife at his election. But both thoſe caſes ſhew that 
the huſband muſt be joined. In all the caſes, where it has been 
doubted whether the wife ſhould have been made a party or not, 
the queſtion has ariſen either in arreſt of judgment, or on a writ 
of error : but it never was contended in any of them that it was 


a matter which muſt be pleaded in abatement ; for that argu- 


ment, if it could have prevailed, would have given a ſhort 
anſwer to all thoſe caſes. Whenever the objection occurs that 
another defendant ought to have been ſued, it muſt be pleaded in 
abatement z but it is not neceſſary to plead in abatement, that 
another plaintiff ought to have joined in ſuing, becauſe that ob- 
jection goes to the right of action in the perſon then ſuing. 'The 
difference between pleas in abatement and pleas in bar is wel 
taken in 2 Ld. Raym. 1207. where it is ſaid that a matter plead- 
ed in bar deſtroys all right of action in the plaintiff; whereas, in 
a plea in abatement, the defendant ought always to give the 
plaintiff a better writ. Now though in this caſe the huſband 
might have joined his wife if he had pleaſed, yet it appears from 
the caſes cited that he was not compelled fo to do, therefore 


the defendant could not give a better writ. If this action had 


been commenced befofe the marriage, it would have been pro- 
perly brought by the feme alone: but it ſeems abſurd to ſay 
that ſhe alone may bring it after the coverture, when the hul- 
band who is no party to the record may releaſe it. There is 
alſo another reaſon why this actior cannot be ſupported, be · 


(s) 1 Sid. 472. (5) 2 Ziv. r. 


cauſe 
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eauſe the wife ſues by attorney: but a feme covert cannot ap- 
point an attorney; 2 Saund. 213.; ſuch an authority is abſo- 
lutely void, and it would be error on the record; ſo that if the 
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deſendant were to ſucceed in the action, in which caſe he would M:zxze. 


be entitled to a judgment for the coſts, that judgment might be 
reverſed on error, It is alſo error if an infant appear by at- 
torney. Greek v. Mew, Caf. Temp. Holt. 360. In King v. 
Jones (a), where a writ of error was brought on tue ground of 
the coverture of the defendant after the action was brought, the 
Court affirmed the judgment; but they ſaid that it would have 
been otherwiſe, had the defendant been a feme coyert at the time 
of ſuing out the writ. If then this would be error on the re- 
cord, it may be pleaded in bar; and this being a joint _— 
the objection applies to all the parties. 

Chambre, in ſupport of the demurrer, inſiſted that the 
caſes cited had no application to the preſent, as they only tended 
to ſhew that which cannot be diſputed, namely, that all the 
chattels which a wiſe has in paſſeſſion at the time of the marriage 
veſt in the huſband. It may alſo be admitted that in ſtrict pro- 
priety the huſband ought to have been joined in this action; 
but the only method by which the defendant could have taken 
advantage of the defect was by a plea in abatement ; becauſe the 
objection ariſing from his not having been joined goes not to the 
cauſe of action, but merely to the diſability of the party ſuing ; and 
no inſtance has been ſhewn of ſuch an objection having ever 
been pleaded in bar. This is not like the caſe in 1 Sid. 1723 
which was an action of trover, where the converſion, which 
was the giſt of the action, was after the coverture : but this is 
treſpaſs, which is alleged to have been committed at a time 
previous to the marriage, when the property was undoubtedly 
reſted in the wife alone. Trover too is an action founded in 
property, which is not deveſted though the poſſeſſion be loſt. 
But if the converſion were ſtated to be before marriage, the huſ- 
band could not ſue without his wife. According to the de- 
fendant's argument the huſband might have brought this action 
without joining his wife, which certainly is not ſo, becauſe he 
could not have alleged it to be a taking and converting of hrs 
property at a time when it was confeſſedly veſted in the wite 
alone. The ſubject matter then of this action, being da- 
mages for the injury done to the wife's property wlien ſole, was 
mere'y a choſe in action, to recoyer which all the authorities 


(a) 2 Lord Rayme 1525, 
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1790, prove that the huſband muſt join his wife; and if the wiſe ſue 
alone, advantage can only be taken by plea in abatement. In 
Mit vr 
againſt Lutw. 1641, where ſeveral precedents are referred to 28 to 
Mites: the manner in which coverture ſhould be pleaded, the Reporter 
takes notice that in one of them it was pleaded in bar, but im. 
mediately ſubjoins that that could not be done, for it was but 
matter in abatement, as was adjudged in Bartilat and Burton 
caſe, 1 Lufwv. 22 & 24. As to the argument that was drawn 
from King v. Jones, cited from Ld. Raym., which is alſo re. 
ported in 2 Stra. 811., to ſhew that this was error upon the re- 
cord, for which the huſband might come in and reverſe the 
judgment, in caſe the plaintiffs ſhould fail, and there ſhould be 
judgment for the deſendant for coſts; from whence it was in- 
ferred that the matter was pleadable in bar; that conſequence 
by no means follows; for there are many things which may be 
error and yet are not pleadable in bar, as mere irregularities, And 
indeed the appointment of an attorney by a feme covert is not 
a ground of error, Put it does not follow that, becauſe the huſ- 
band may come in and reverſe the judgment for error, the mat- 
ter is pleadable in bar; and unleſs he does ſo, the judgment will 
ſtand good, for the wife alone certainly cannot bring error. Bro, 
Abr. Tit. Error, pl. 173. and Tit. Joinder in Aion, pl. 88; in 
which is cited 18 Ed. 4. 4. 

Mood, in reply. There is no caſe to ſhew that the wife's 
chattels, tliough not in actual poſſeſſion, are not veſted in the 
huſband on her marriage. But the caſe in 1 Sid. 172. proves 
that the Huſband alone may bring trover to recover her goods, 
where the trover was ſtated before marriage. 80 in this caſe 
the huſband alone may maintain treſpaſs, for the ſeizing and 
diſtraining were be fore the marriage; they gave a cauſe of action, 
and the converſion which happened after the marriage was only 
matter of aggravation. If this had been an action to recover 
the veſſel itſelf, the huſband alone might have maintained it 
the caſe in 33 Ed. 3., cited in 1 Sid. 172., ſhews that the huſ- 
band alone might have brought replevin: then this action, 
which has for its object the recovery of a ſatisfaction for the in- 
jury done to the veſſel, may be equally ſupported ; for this can- 
not be conſidered to be a choſe in action. Then it is objected 
that this plea goes merely to the diſability of the perſon ſuing) 
and therefore ſhould have been pleaded 1 in abatement : but as it 


appears from the caſes cited that it was in the huſband's election 


to bring the action alone, the plea is a bar to the action, 8. 
muc 


= ' _— 
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much as thoſe caſes ſhew that one of the plaintiffs has no right 


of action. 
The Court took time to conſider of this queſtion; and on a 


ſubſequent day their judgment was given by 

Lord Kenyon, Ch. ]J.—We have looked into the caſes which 
were cited ; and though there is no preciſe precedent in point, 
we are of opinion, on a review of all the authorities, that this 
plea in bar cannot be ſupported, It is extremely clear on the 
one hand that the marriage gives to the huſband all the perſonal 
eſtate which the wife has in poſſeſſion: it is alſo clear on the 
other hand that where a choſe in action of the wife is to be reduced 
into poſſeſſion, and it is neceſſary to bring an action for that 
purpoſe, it muſt be brought in the names of both the huſ- 
band and wife, And it was abſolutely neceſſary that the wife 
ſhould be a party to the preſent action. The defendant by his 
plea imputes to one of the plaintiffs a perſonal defect: now in 
general we find that perſonal diſabilities muſt be pleaded in 
abatement. It is laid down as a general poſition in Com. Dig. (a), 
that coverture in a woman when either plaintiff or defendant muſt 
be pleaded in abatement : and though no authority is referred 
to in ſupport of it, yet the opinion alone of ſo able a lawyer is 
of great authority. It is true that there is a precedent in the old 
entries (b), where the coverture of the plaintiff is pleaded in 
bor: but that is reprobated in 2 Lutw. 1641., where it is 
{aid that all the other precedents are of pleas in abatement, My 
brother Buller has alſo met with a caſe in the Year Books 39 
E. 3. 32,6, which ſhews that this matter ſhould have been plead» 
ed in abatement. As to the caſe cited from 1 Sid. 172. it is true 
that two of the Judges gave the opinion which was ſtated by 
the defendant's counſel : but the other two Judges, namely, 
Twiſden and Wyndham, names of great authority, were of a dif. 
ferent opinion, and held that the huſband and wife ought to 
have joined in that action. We are therefore of opinion on the 
authority of the caſe in the Year Books, as well as on that of 
Lord Ch. B.3Comyns, and on the reaſon of the thing, that the 
coverture ſhould have been pleaded in abatement. There is in- 
deed the inconvenience, which was ſtated at the bar, that the 
huſband may bring error if he pleaſe : but that does not conclude 
this queſtion. With reſpect to the inconvenience of the ſhort- 
neſs of time which the defendant has to plead in abatement z 


4%) Com, Tit, (4 Plaade, (2 A. 1.). (5) Vet. Iutr. 74, 6. 
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1790. where ſuch a plea is not merely dilatory but goes to the merits of 


w— the cauſe, the Court will allow him a longer time (a) than the 
Mit ers 


1 four days to offer ſuch a plea, leſt the juſtice of the cauſe ſhould 
Mitnts. be precluded, in the ſame manner that they will permit a tender 

after a ſpecial imparlance. 
Judgment for the plaintiff, 


(a) Perhaps this would be done only for the purpoſe of preventing the huſband 
bringing error in caſe there ſhould be judgment againſt the wife; and therefore pro. 
bably, if the huſband were to undertake to pay the coſts in eaſe there ſhou.d be judg. 
ment againſt the wiſe, and not to bring a writ of error in his own name, the Court 
would hold that to be a ſufficient anſwer to an application for leave to plead in abate. 
ment after the four days were expired. . 


— — — —— 


May 760. RapFoRD qui tam againſt Melxrosh. 
— __ HIS was an action on the ſtatute 27 Geo. 3. c. 26. The 
on the poſt- firſt count in the declaration ſtated that after the firſt of 
Ca 


brought by Augut 1785, mentioned in a certain act, Wc, made in the 25th 


— — it year of the preſent reign, intitled “ An act,“ Wc. (25 Ge, 3. 


is not ne- c. $1.) and alſo after the 1ſt of Augyft 1787, and within fix calen- 
ceſſary for 


the plaintiff dar months before the commencement of this ſuit, to wit, on 
to give in the 18th of November 1789, at Driffield in the county of York, 


evidence his 


appoint= the defendant, then and there being a perſon letting horſes to 
— = hire for the purpoſe of travelling poſt by the mile, and from 


"Treaſury, ſtage to ſtage, and being duly licenſed according to the form of 


— the ſtatute in ſuch caſe made and provided, to wit, at, c. did 


ol the ſtamp let divers, to wit, two horſes to hire by the mile or ſtage, to be 
dutics au- 


thorized by uſed in travelling poſt in Great Britain, that is to ſay, from 


3 Driffield to Bridlington- Quay in the county aforeſaid, the ſame 


fendant has being a great diſtance, and then aſcertained, to wit, 15 miles; 
acconnted 


with him, as and did upon ſuch letting to hire then and there receive to and 


former, ſor 


the duties, is for the uſe of the plaintiff, who ſues as aforeſaid, { the ſaid plain» 
Cn tiff being then and there the farmer or renter of rates and duties in 
may be nid that reſpect granted by the firſt mentioned act of parliament, ) ac- 


wont toner cording to the form of the ſtatute in ſuch caſe made and pro- 


— frat the vided, of and from the perſon hiring the ſaid horſes a large 


farmer, and ſum of money, to wit, 14 d. per mile, for each of the ſaid 


8 ma horſes, for each mile the ſaid horſes were hired to go, to wit, 


If the offence charged be the letting and not accounting for divers, to wit, eight horſes, proof that 
the defendant let, and did not account for, five, will ſupport the declaration. The ſtatute te- 
quires that the account ſhall contain the number of hories and miles, and the names of the 
drivers, but no penalty is inflicted for not inſerting the amount of the duties received by the poſt 
maſter ; therefore if the declaration only charge that the defendant made falſe accounts, (to wit,) by net 
inſert ing che amount of the duties received, judgment may be arreſted aftzr verdict tor the plaintiff. 


15 miles, 
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15 miles, amounting in the whole to a large ſum of money, to 1790. 


wit, the ſum of 35s. 9 d. yet the defendant not regarding the 


ſtatutes, &'c. after he had received the ſaid ſum of money as and R 


for the rates and duties as aforeſaid, to wit, on, Cc. at, We. was 
guilty of making falſe accounts in reſpect to the ſaid rates an 
duties, that is to ſay, in that he did not at any time in the weekly 
account kept by him for that week, wherein he ſo received the 
{aid money as laſt aforeſaid, under and by virtue of the ſtatute 
in ſuch caſe made and provided, account for the ſaid ſum of money 


ſo received by him as loft aforeſaid, but wholly negleQed and 


omitted ſo to do, and after the receipt of the ſame, to wit, on, 
Fc. at, Qc. attended, delivered in, and paſſed, his ſaid account, 
wherein the ſaid ſum of money ought to have been inſerted as 
aforeſaid, in purſuance of the ſaid ſtatutes in that caſe made and 
provided, the ſaid ſum of money not being accounted for there- 
in; and the defendant did not at any time account for the ſame, 
with intent to defraud the plaintiff, who ſues as aforeſaid, of the 
faid rate or duty impoſed by the ſaid firſt mentioned act, and by 
him the defendant received as laſt aforeſaid, contrary to the form 
of the ſtatute, &c. whereby, &c. 

The fiſth count was neariy fimilar to the firſt ; except that it 
ſtated that the defendant had let divers, to wit, eight horſes, &c. 

At the trial at the laſt aſhzes at York, before Buller, J. a 
licenſe to let poſt-horſes was produced in evidence, granted by 
the plaintiff to the defendant z but it did not appear on the in- 
ſtrument whether this licenſe was granted by the plaintiff in the 
character of collector of the duties, or of farmer- general. But at 
the bottom of it was a memorandum, ſignifying that application 
mult be made to the farmer-general of the duties to renew this 
licenſe annually ;z and on this piece of paper ſeveral entries were 
made by the defendant. It was alſo proved that the defendant 
had on ſeveral occaſions accounted with the plaintiff for the 
duties collected under this act, but had omitted in this inſtance 
the ſums ſtated in the firſt and fifth counts, though inſlead of 
having let eight horſes, as alleged in the fifth count, he had only 
let vue. No grant of the duties to the plaintiff was produced 
either from the Lords of the Treaſury. or from the commiſſion- 
ers of the ſtamp-office as duly authorized by them, ¶ vid. 27 Geo. 3. 
c. 26. /. 1. (a)] but the plaintiff relied on an appointment by 

(a) Which enacts that it ſhall be lawful for the Lord High Treaſurer, or the Com- 
miſſioners of the Treaſury, either by themſelves, or by his maj ſty's commiſſioners 
for managing the duties on ſtamped vellum, &c. thercunto duly authorized for that 
purpoſe under the hand and ſeal of the Lord High Treaſurer, or under the hands and 


ſcals of ue Comnuſſioners of the Treaſury, to let to farm the duties, Oc. 1 
the 
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1799. the commiſſioners of the ſtamp duties, who had only a generat 
— cnn under tlie great ca], granted to them before the 
Ravrony paſling of this act of parliament. It was firſt objected on the 


part of the defendant that the plaintiff who ſued as farmer gene. 


Meld ros. ral had not proved himfelf to be fo, becauſe a legal appointment 


could only be made either by the Lords of the "Treaſury, or by 
the commiſlioners of the ſtamp duties duly and ſpecially em. 
powered by them; and, 2dly, that the evidence on the fifth 
count did not correſpond with the declaration; for it was tated 
that the defendant had let to hire eight horſes, whereas the plain. 
tiff only proved a letting of five; and this being a contrat of 
hire, it ought to have been ſet out correctly. A verdict was 
taken for the plaintiff ſor two penalties, on the firſt and fifth 
counts ; with liberty to the defendant to move to enter a non- 
ſuit, if the firſt objection were well founded; or to enter a ver. 
dict for the defendant on the fifth count, if he were right on the 
ſecond objeRion. 

A rule for that purpoſe having been obtained, 

Law, Cockell Serjt. Wood, Lowndes, and Wigley, now ſhewed 


cauſe; contending that, as the defendant had taken a licenſe - 


from the plaintiff and accounted with him as farmer-general, 
he was eſtopped to diſpute the title of the perſon under whom 


he claimed; in the fame manner as a leſſee is precluded from 


diſpyting the title of his leſſor. And however diſputable it may 
be whether or not the defendant acknowledged the plaintiff to 
be the farmer-general by taking the licenſe from him, all doubt 


is removed by the circumſtance of the defendant's having ac- 


counted with the plaintiff for the collection of the duties, and 
having made ſeveral entries on the very paper on which it appeared 
that the plaintiff had acted as farmer-general. And as to the 
ſecond objection; it was immaterial whether the defendant let 
to hire eight or only five horſes, ſince the offence is the receipt 


of the duty and not accounting for it. The offence therefore 


was complete by letting five horſes, and not accounting for the 
duty. This was not an action on the contract of letting to hire, 
but the offence is collateral to the contract. Beſides, the num- 
ber of horſes is ſtated under a videlicet. 

Chambre in ſupport of the rule, It ſeems now to be admitted 
that the plaintiff did not prove a regular appointment; and 
therefore the defendant is entitled to have a nonſuit entered 
for it is a material allegation in the declaration that the plaintiff 


was the farmer of theſe duties. If this had been an action to re- 
cover 
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corer the amount of the duties, the argument reſpecting eſtop- 
pels would have applied; but that doctrine cannot be extended 
to a penal action, where it is neceſſary to prove every allegation 
to entitle the plaintiff to recover. With reſpect to the other ob- 
jection ; though it be an offence to let five horſes to hire with- 
out accounting for the duty, as well as to let eight, yet the defend- 
ant ought to have had notice on the record of the ſpecific charge 
againſt him, in order that he might have been prepared at the trial 
to anſwer it: but in this caſe the charge laid is different from that 
which was proved, and therefore the proof was a ſurpriſe on 
the defendant. And if the number of horſes be material, its 
being laid under a videlicet will not vary the queſtion, 

Lord Kenyon, Ch. J.—In penal actions on the 2 & 3 Ed. 6. 
. 13. J. 2., which enables the owners of tithes to recover 
double the value, in caſe they are withdrawn, it has always been 
held ſuſſicient proof againſt the defendant that the party ſuing is 
in the act of receiving the tithes from him. So in this caſe, the 
delendant has admitted that the plaintiff ſtood in the relation of 
ſarmer- general of the duties by accounting with him as ſuch. 

BuLLER, J.—It appears that the defendant has treated with 
the plaintiff in the character of farmer-general. Then. this 
comes within the claſs of caſes mentioned by my Lord, and 
other inſtances of actions for non- reſidence where it is ſufficient 
to prove the defendant in poſſeſſion of the church, without 
proving preſentation, inſtitution, and induction; as was held in 
Bevan qui tam v. Williams (a). 

The Court diſcharged this rule. 


(a) Brvan gui tam v. Wit raus, E. 16 Geo. 3. B. R. 

This was an action for non-refidence; and the ſingle queſtion was, whether the plain- 
tf in order to maintain this action muſt prove admiſſion, inſtituuon, and induction. 
The plaintiff did prove ſeveral acts done by the defendant as parſon of the pariſh, ſuch 
a recciving the tithes, ſerving the church, and acting in other reſpects as parſon- 
But the plaintiff was non-ſuited. 

A rule having been obtained to ſhew cauſe why the non-ſuit ſhould not be ſet aſide, 

Wallace now ſhewed cauſe. The declaration charges the defendant as the incum- 
bent of the place z and to prove him a complete incumbent, he muſt prove admiſſion, 
inſtitution, and induction. Sid. 220. If he claim as incumbent, he muſt prove 
himſelf a complete incumbent ; ſo in a penal action againſt him as incumbent, the 
plaintiff muſt prove him completely ſo. | 

Ld. MansF1zLD, Ch. J.—-Nothing can raiſe any difficulty in this caſe but a num- 
ber of preciſe authorities. All evidence is according to the matter to which it is ap- 
plied, and the perſon againſt whom it is uſed. Againſt a third perſon there might 
be ſome reaſon for the objection; but as againſt the man himſelf, his own tetterss 
receiving tithes, and cutting timber on the glebe, are deciſive. 

Rule 4bſolute for ſetting aſide the non-ſuit, and for granting a new trial (#*), 


= 


(*) See alſo Berryman v. Wiſe, poſt. 4 vol. 366. 3 and Croſs v. Kaye, poſt. 6 vol. 663. 
A motion 


635 
1790. 


— 
RA broad 
qui tam 
againſt 
MIS res. 


636 


1790. 


CASES IN EASTER TERM 


A motion was then made to arreſt the judgment; and it wy; 
objected, iſt, that the offence was charged to have been com. 


RavyorD 
% mitted with an intent to defraud the farmer-general, whereas it 


rain 


MIS rosx. 


ſhould have been laid with intent to defraud hir majgſy; and, 
2dly, that no offence within the act of parliament was ſtated in 
the declaration, becauſe the defendant is charged with having 
made falſe accounts, in not inſerting in the account the ſum; of 
money received by him; whereas the act of parliament only re. 
quires that the account ſhall contain the number of horſes, and 
of miles, and the names of the drivers. 

In anſwer to the firſt, it was ſaid (a) that the ſtat. 27 Ge, 3. 
c. 26. f. 10. (by which theſe duties are let to farm) incorporates . 
all the clauſes of the 25 Geo. 3. by which the offence was 
created: one particular offence 1s re-enaCted ſpecifically by the 
9th ſection, where it is deſcribed as an offence done with intent 
40 defraud the far mer-general, and the 1oth ſection virtually in- 
cludes all the reſt, Or, if there be any doubt on this part, it 
may be anſwered that the words * with intent to defraud,” &.. 
are merely ſurpluſage, and may be rejected. For it is made a 
ſubſtantive offence to deliver in falſe accounts, without regard. 
ing the intention to defraud, As to the ſecond objection; there 
is a ſchedule annexed to and made part of the twelfth ſection of 
the 25 Geo. 3. c. 51. which is directed to be uſed as the mode 
of paſſing the accounts; and that contains a column for the 
amount of the duty, as well as other columns for the number 
of horſes and miles. And the 28th ſection directs chat the inn- 
keepers, Wc. ſhall at certain times deliver in the accounts therein. 
before directed, and the money due thereon. Beſides by the goth 
ſection the making of falſe accounts is an offence in itſelf; and 
there is an allegation in the former part of the counts that the 
defendant did make falſe accounts. | 

The Court ſeemed to be of opinion that the firſt objection 
was ill founded; but ſaid that the judgment muſt be arreſted 
on the ſecond. They obſerved that the ſtatute 25 Geo. 3. only 
requires the poſt-maſters, Oc. in making up their accounts to 
inſert therein the number of horſes let, and the number of miles, 
Sc. but does not require the amount of the duties received to be 
ſpecified. There is indeed a ſchedule mentioned in the twelfth 
ſection, but no penalty is given by that clauſe ; and the ſubſequent 
ſection, which creates the penalty, does not require that the ſums 
received ſhould be inſerted in the account, but only the mate- 


(«) On a ſubſequent day, Saturday, May 15th, * 
rials 
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rials which furniſh the amount of the ſums. It may be true 


therefore that the defendant has neglected to do that which is 
imputed to him, and yet have complied with all the requiſites 
of the act. Whether or not it would have been ſufficient to ſtate 
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generally that the defendant had been guilty of delivering in a 


falſe account, without ſpecifying in what particular inſtance. it 
was ſo, the Court declined giving any opinion, though they 
ſcemed to doubt whether ſuch a general allegation would be 
ſufficient even after verdict: but they ſaid that the plaintiff in 
this caſe, after having alleged generally that the defendant had 
been guilty of making falſe accounts, proceeded to ſtate in what 
the falſity of the account conſiſted ; and, as that particular 
charge did not conſtitute any offence within the act of parliament, 
the plaintiff could not avail himſelf of the general allegation, 
even if it were ſufficiently deſcriptive of an offence. 

Per Curiam, Rule abſolute. 


— — 
RADFORD qui tam againſt BriGcGs. 


HIS was an action ſimilar to the laſt z at the trial of which 

it was objected that it was not proved that the defendant 
was licenſed, becauſe the licenſe itſelf was not produced; on 
which the plaintiff was nonſuited. But, on a motion to ſet 
aſide that nonſuit, 

Bv1iLER, J. now ſaid that he was convinced that there was 
no weight in the objection; that it was not neceſſary to prove 
a licenſe having been granted in fact, for that other evidence 
would be ſufficient againſt the defendant, as that he had written 
up over his door licenſed to let poſt horſes.” But there was 
the ſame objection to this declaration as to the laſt. 


* 


The KinG againſt James Haicn and Another. 


THE defendants (the churchwarden and overſeer of Shelf in 
the Weſt Riding of York) were indicted for diſobeying an 
order of a juſtice, for the payment of a weekly ſum to Mary 
Gray for the maintenance of her baſtard child. 
At the trial before Buller, J. at the laſt York aſſizes it appeared 
that the mother applied for relief for her child only ; and the 
queſtion was whether the defendants were bound to obey the 
order, as the mother of the child refuſed to go into the work- 
| houſe, 


$ 
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houſe (a). A verdict was taken for the proſecutor, ſubjeck 


: however to be ſet aſide, and to have a verdict of acquittal entered, 
The le in caſe the Court ſhould be of opinion that under theſe circum. 


againſt 


Hale and ſtances the defendants were not bound to obey the order. 


Another, 


Wood and J. P. Heywood, for the proſecutor, relied on the 
opinions of Willes, J. and Buller, J. in R. v. North Shields (b) * 
deciſive. | 

Chambre and Wickham, for the defendants, mentioned the 
Caſe of R. v. Carliſle, (cited in Dougl. 317. and ſtated more at 
large in 3 Burn. 617. 15th edition,) where all the Judges were 
of opinion that the mother's refuſal to go into the work-houſe 
juſtified the pariſh- oſficers in refuſing payment of the ſum or. - 
dered. And even if this queſtion had not been determined, 
the inconveniences attending a contrary deciſion ought to be 
conſidered; for in ſuch a caſe the parents themſelves would be 
idle, while the children were maintained at the cxpence of the 
pariſh, It was the object of the Legiſlature throughout the whole 
ſyſtem of the poor laws to give authority to the pariſh officers 
over the whole of a family, when any of them are unable to 
ſupport themſelves z and under the words ““ poor perſons,” are 
comprehended all the conſtituent and dependent parts of the 
family. For when relief is adminiſtered to a child it is in effed 
given to the parent. In R. v. St. Mary Weſtport (c), where 
a queſtion aroſe whether the whole of a certificated family 
might be removed when one of them aſked relief, Lord Kenn 
ſaid that the word family“ was explained in another clauſe of 
the ſame act (d) to comprehend “ the wife and children of ſuch 
« perſon cohabiting in the ſame houſe.” 

Lord Kxxrox, Ch. J.— The only queſtion is, for whom wi 
the relief aſked? For ſuch perſon only is, according to the 
terms of this act of parliament, to be ſent to the work-houſe. 
It is ſtated that the „hid only wanted relief; the application 
was indeed made by the mother, but it was not on her on 
account, but for her child only, who was of too tender an age iv 
apply herſelf, This is therefore very diſtinguiſhable from thc 

(a) The ſtat. g Gros x, c 7. ſ. 4. enafts that © in caſe any poor perſon in any 
1 pariſh where ſuch houſe ſhall be ſo purchaſed ſhall retuſe to be lodged, kept, ct 
« maintained, in ſuch houſe, ſuch poor perſon or perſons ſo refuſing ſhall be put 
« out of the book where the names of the perſons who ought to receive collection 


« are tegiſteted, and ſhall not be entitled to aſk or receive collection ot relief trom 
the churchwardens and overſcers,” &c, 


(4) ca. 62, (c) Ante 48. (d) 88 g V. 3. e. 30. . ;. 


A ciſe 


* 
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eaſe of R. v. Carliſle, where the relief was aſked both for the 

ent and the child. It would be extremely hard, and contrary 
to the ſpirit and words of this act of parliament, if, when all 
the children of a family (except one) were capable of ſupport- 
ing themſelves, and that one were unable either from the want 
of reaſon or of the uſe of its limbs to maintain itſelf, and were 
under the neceſſity of receiving relief, the whole family were 
to be ſent to the work-houſe, Such a law would not only be 
repugnant to all ideas of mercy and humanity, but would alſo 
be prejudicial to the intereſt of the pariſh, who would in ſome 
meaſure be deprived of the benefit of the labour of ſuch of the 
family as were able to work: for they could earn much more 
out of the work-houſe than in it. 


Per Curiam, Judgment for the proſccutor (a). 
(«) Vide R. v. Fearnley, ante, x vol. 316. 


CRoss again/# SALTER. 

TH was an action upon the caſe brought by the plaintiff, 

who was poſſeſſed of a meſſuage called Rowridge in the 
pariſh of Halberton, by virtue whereof he claimed a pew in the pa- 
riſh church, as appertaining to the ſaid meſſuage, and complained 
that the defendant interrupted him in the enjoyment of it. Plea 
the general iſſue. At the trial of the cauſe before Hotham, 
Baron, at the laſt Exeter aſſizes, the plaintiff called witneſſes who 
proved that he, and thoſe whoſe eſtate he claimed, had fat in 
the pew between 50 and 60 years paſt, from the time that it 
was firſt built for one Richard Croſs ; and that before that time 
there were long benches on the ſpot, on which the ſingers uſed 
to fit, He alſo produced a ſentence in the Conſiſtorial Court of 
Exeter, dated January 26th, 1787; and alſo the proceedings 
upon appeal to the Court of Arches, and the ſentence thereon 
in the ſame year; and the final ſentence of the Court of Dele- 
gates (a), The libel in the Conſiſtorial Court was exhibited by 
the preſent plaintiff againſt the defendant and his wife; wherein 
the proponent alleged that Richard Craſ of Halberton, from 
whom he claimed, had about the year 1736 built at his own 
expence the pew in queſtion, in right of a certain meſſuage called 
Rowridge, ſituate in Halberton, and had peaceably enjoyed the 
ſame, and repaired it at his own expence; and he complained 
againſt Salter's diſturbance of his intereſt, right, and property 
therein ſeyeral times during the year 1785 : that Court ſentenced 
(a) Copies of all theſe proceedings were annexed to and made part of the Judge'g 


report, 
That 
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1790. „ That J. Croſs (the plaintiff) had fully proved the purpoſe of 


againſt 


e his ſaid libel, Me. and that nothing effectual on the part of 
tc the defendants had been alleged or proved to the contrary, tg;, 


Serra. 4 wherefore it was decreed that the pezu in queſtion did belong to 


« the ſaid plaintiff, as owner of a certain meſſuage called Rowridg: 
« jn the ſaid pariſh of Halberton ; that the defendant and his 
4 wife had intruded themſelves into it, and thereby diſturhe4 
« the plaintiff's right; and it admoniſhed the defendants to quit 
4c the ſame, and not to diſturb the plaintiff in his right of ſt. 
4 ting in the ſaid pew; it alſo condemned the 'defendants in 
« coſts.” Upon an appeal to the Court of Arches from this 
ſentence, that Court reverſed the former ſentence, and retained 
the principal cauſe ; and by interlocutory decree admoniſhed the 


defendant and his wife not to fit in the ſaid pew, and condemned 


them in coſts. From this ſecond ſentence the defendant Salter 
and his wife appealed to the Delegates, on the ground that the 
Court of Arches had done wrong in retaining the principal cauſe, 
and in admoniſhing them not to fit in the peu and condemning 
them in coſts; that Court on 6th July 1789 diſmiſſed the ap- 
peal with coſts, and remitted the cauſe to the Arches, 

The defendant's counſel reſted the defence upon the ground 
that the ſentence of reverſal in the Court of Arches, (confirmed 
by the ſentence of the Court of Delegates,) having a con- 
current juriſdiftion upon this queſtion with the courts of com- 
mon law, was concluſive againſt the claim of right ſet up by 
the plaintiff, and on which his action was founded; and the 
learned Judge being of that opinion non-ſuited the plaiutiff, 
A rule having been obtained to ſhew cauſe why the non-ſuit 


ſhould not be ſet aſide, and a new trial granted, the above fats 


were reported. 
Rooke, Serjt. and Gibbs, in ſupport of the rule, inſiſted, 1, 


that as this was an action againſt a wrong-deer, the plaintiff had 


proved his caſe by proving poſſefton ; though had it been an 
action againſt the ordinary, he muſt have proved a title. Aſvby 
v. Freckleton, 3 Lev. 73. But, 2dly, if it were neceſlary to 
prove a title againſt the defendant, the plaintiff proved poſſeſſion 
for upwards of 50 years, which was ſtrong evidence either of: 
preſcriptive right, or of a faculty, It was objeQed that the 
plaintiff's claim of right was anſwered by the production of the 
ſentence of reverſal in the Eccleſiaſtical Court : but that ſentence 
could not be of greater avail when given in evidence at jj pri 
than if it had been pleaded in bar; and if it had been ſo pleaded, 


it would only have amounted to a plea of a judgment m_ 
t 
3 u 
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But there is no inſtance of a plea that the plaintiff brought a 


1790. 


former action for the ſame debt and recovered, and that tatoo 


judgment was reverſed on error. Beſides, the libel in the Ec- 
cleſiaſtical Court was for a diſturbance ; and in that ſuit it was 
not neceflary to go into the queſtion of right to the pew in 
diſpute : they however improvidently gave a judgment on the 
right, which was afterwards reverſed by the Court of Arches, 
probably on the ground that it was immaterial to conſider in 
that ſuit in whom the right to the ſeat was veſted. But the 
judgment of reverſal does not decide that the plaintiff had no 
right to the pew 3 neither does it give any right to the defend- 
antz and the ſubſtance of the three ſentences in-the different 
Courts amounts to this, that the plaintiff proved his allegation 
that the defendant had diſturbed him; but the queſtion of right 
remains undetermined, 

Lawrence Serjt. and Dampier, againſt the rule. The plain- 
tif claims this pew as appurtenant to a meſſuage in Halberton ; 
and therefore it was incumbent on him to prove a right either 
by preſcription or a faculty ; for poſſeſſion alone, even againſt a 
wrong-doer, is not ſufficient. Stocks v. Booth, ante 1 wel. 428. 
Secondly, if then it were neceſſary for the plaintiff to eſtabliſh 
ſuch a right, the ſentence of reverſal in the Court of Arches 
was concluſive evidence againſt him; becauſe it was pronounced 
by a court having a competent juriſdiction over the ſubject 
matter, and in a ſuit between the ſame parties. In that ſuit the 
plaintiff, after deducing a title under one Cræſc, who built the 
pew in 1736, alleged that the defendant had intruded himſelf 
into it, to the diſturbance of the plaintiff's intergſt, right, and 
property therein, The queſtion of right therefore was put in 
iſue by the plaintiff himſelf ; it appears alſo that the Court en- 
tered into that queſtion ; for they adjudged that the plaintiff had 
fully proved the purpoſe of his libel, and zhat the pew did belong to 
bin; and then in order to protect that right they admoniſhed 
the defendant not to fit there in future, The Court of Arches 
alſo muſt have conſidered that queſtion ; for they reverſed the 
former ſentence, and they alſo admoniſhed the defendant not to 
ule the ſeat again; and by their ſentence of reverſal (which was 
afterwards affirmed by the Delegates) it appears that neither the 
plaintiff or the defendant had any right to the pew in queſtion 3 
but inaſmuch as the defendant had been a wrong-doer, they for- 
bade him to ſit in the pew in future. 


% 


| Lore Kenyon, Ch. J. ſeen ed to doubt, on the authority of 
Kenrick v. 7. aylor, 1 Wiiſ. 326, whether poſſeſſion alone was not 
Vol., III. I ſufficient 
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1790. ſufficient againſt a wrong- doer; and therefore the Court toc 
8 time to conſider of this caſe. And on a ſubſequent day (a) in 
ROLS . 
— this term, 

SarTzr. Lord KENYON, Ch. J. ſaid that they had looked into the pro- 
ceedings in the Eecleſiaſtical Courts, which they were of opinion 
were not con#lufrve evidence; but what weight they would hate 
on another trial was not for their conſideration. 

Per Curiam, Rule abſolute (00 


(a) Wedneſday, May rath. 
(5) Vide Griffith v. Matthews, peſt. 5 vol. 296. 


—— dotꝗʃñ;vL — 


Wedneſday, LE againſt CARLTON, 

May I'20s f N 

If che laſt of HE declaration was filed on the 22d of April ; and on the 
— _ 26th of April, (which happened on a Monday,) the de- 


pleading in fendant filed a plea in abatement ; the plaintiff, conceiving that 
—— : it was not filed in time, ſigned judgment; to ſet aſide which 
Sunday, the Agar obtained a rule to ſhew cauſe, on the ground that, 
— © though the four days to plead in abatement are in general both 
_ a — incluſive, when the laſt of thoſe days happens on a Sunday, the de- 
day. fendant may file ſuch a plea on the fifth day, 
Marryat ſhewed cauſe; and relied on a note referred to in 
Jennings v. Webb (a), where it was held that Sunday is one of 
the four days, which he ſaid was unneceſſary if applied to a Sun 
day as an intervening day, for that in all other caſes when Sun- 
day is one of the intervening days it is conſidered as any other 
day. But 
The Court were of opinion that, if the laſt of the four days 
happen on a Sunday, the defendant may plead in abatement the 
next day; otherwiſe, as no plca can be filed on a Sunday, the 
time would be limited to three days in ſuch caſes. And 
BULLER, J. added that the note referred to in Jennings . 
Webb meant that Sunday ſhould only be conſidered as one ot 
the days when it was not the laſt; for that in ſome inſtances 
when any act is to be done by the party in a limited number of 
days, as in the caſe of a motion in arreſt of judgment, the party 
has four /aw days, when the Court is actually fitting, in which to 
do it; and in thoſe caſes Sunday is not one, though it be an in- 
tervening day. 
Per Curiam, Rule abſolute () 
{a) Ante, 1 vol. 278, 9. 
(6) Vide Selorions v. Freeman, pet 4 vol 555; and Harberd v. Perigal, pop. 5 vol. 210 
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BENWLL againſt BLACK, 


PRE plaintiff having recovered a judgment againſt the de- 

ſendant, the latter brought a writ of error: the plain” 
tif then brought another action upon the judgment, recovered, 
and ſued out execution; which the defendant moved to ſet 


aſide. | 
Shepherd ſhewed cauſe againſt the rule; and ſaid that, though 


the writ of error operated as a ſaperſedeas to the firſt judg-, 


ment (a), it was not a ſuperſedeas to the ſecond. And as the 
plaintiff had obtained a judgment, he was alſo entitled to the 
fruits of it, by taking out execution. 

Ruſſell, contra, obſerved that as it was admitted that the plain. 
tiff could not have ſued out execution on the firſt judgment, it 
would be abſurd to permit him to have execution on the ſecond 
judgment, which was merely founded on the firſt. 

Lord Kexyox, Ch. J. — There are two ways by which a plain- 
tiff may reap the benefit of his judgment; either by a writ 


of execution, or by another action. The former is the more. 


regular, as well as the leaſt expenſive, mode; but it is admitted 
that in this caſe the plaintiff is not entitled to that: then we 
ought not to determine that that which is the moſt oppreſſive 
mode of obtaining the effect of the judgment ſhould be the moſt 
favoured. And it would be permitting the plaintiff to do that in- 
dircctly which cannot be done directly. We are therefore of 
opinion that the plaintiff is not entitled to ſue out execution on 
the ſecond judgment, as he could not have taken out execution 
on the firſt, 
But as this point had never been ſettled before, the Court 
made the 
Rule abſolute, without coſts, 


(a) Vide Cbriftic v. Richardſon, Rep, 78. 


— — — —— 


Gwinwer againſt PaiLLies and Others, 


HIS was an action of debt on the 11 Geo. 2. c. 19. / 3. 
to recover double the value of the goods, which were 
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Wedneſday, 


May 12th, 
An aver. 


ment in a 
declaration 


liable to a diſtreſs, and removed by the defendants to avoid it. on the 


11 Geo, 3. 


6. 19. / 3. to recover double the value of goods removed, in order to prevent a diſtreſs, that a ccrcgim 
181 aue for rent before the goods were removed, need not be preciſely proved as laid. The no- 


ace of diftreſs, which alleged a d:ffcrenz Jum to be due, was held immaterial, 


Tt 2 The 


: 
* 
' 
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5 1590. The declaration ſtated that 57 J. were in arrear for rent, &. 
— Ac the trial at the laſt Aſſizes at Monmouth, before Heath, I. the 
| * notice of diſtreſs was produced, which alleged that 55 J. were 
* Fuikrirs, due; but the plaintiff was ready to ſhew by the tenant's own 
. | admiſſion that 57 J. were due: it was objected by the defendants 
-z that the plaintiff was bound by the notice of diſtreſs, and the 
plaintiff was non-ſuited. 

A rule having been obtained to ſhew cauſe why the non-ſuit 
ſhould not be ſet afide, on the ground that the ſum mentioned in 
the notice was immaterial ; | 

Plumer now ſhewed cauſe; contending that though it was 
not neceſſary for the plaintiff to have ſet out in his declaration 
the amount of the rent, yet having done ſo he was bound to 
prove it as laid; and that he was concluded by the notice of 
diſtreſs. And he relied on the caſe of Briſtow v. Wright (e); 
where, in an aCtion againſt the ſheriff for taking goods with. 
out leaving a year's rent, it was held that though the declaration 
need not have lated all the particulars of the demiſe, yet, as it 
did, and they were not proved as ſtated, the plaintiff muſt be 
non-ſuited. There Lord Mansfield mentioned the diſtinction 
between impertinent and immaterial averments ; ſaying that if 
the declaration contained impertinent matter, ſuch as the Maſter 
on a reference would ſtrike out, that would be rejected by the 
Court as ſurpluſage. But that if the ground of the action were 
mis-ſtated, as where the plaintiff undertook to recite that part 
of a deed on which the action is founded, and it was mil-recited, 
that would be fatal. And though this doctrine has been ſup- 
poſed to be only applicable to the caſe of contracts, yet the 
language of the Court in that judgment furniſhes no ſuch 
ground of diſtinction ; and one of the caſes, which Lord Mami: 
Feld mentioned to illuſtrate the principle, was not on a conttadl. 
It was the caſe of Savage qui tam v. Smith (b), which was an 
action of debt againſt a ſheriff's officer, and the declaration ſtated 
a judgment and a fieri facias upon that judgment; the fri 
facias was given in evidence, but not the judgment, and thc 
1 Court held that though it might be unneceſſary to aver the 
1 1 * judgment, yet having been averred, it ought to be proved, 
So in A/tle v. Grant (c), which was an action of debt to recover 
ſome fines on admiſſion to ſeveral copyhold tenements, it was 
held that the plaintiff was bound to prove the exact ſum as laid. 
So too in Green v. Rennet (d), where an action was brought 
againſt an attorney for negligence in not proſecuting the plain» 


(e) Deng“. 649%, (6) 2 Bl, Reps 110. 00 Degl bgg, (4) Arte, "7 = 
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taff 's debtor to judgment, the return of the writ on which the 1790. 


debtor was arreſted being laid to be in the 25th year, Nc. and 
GwinnrD 


the writ appearing to have been returnable in the 24th year, Wc. 


it was held to be a fatal variance. In Hare v. Cator (a), on a PIII 


declaration of covenant againſt the defendant as aſſignee of al} 
the eſtate in certain premiſes, evidence that he was aſſignee of 
burt only, was held to be fatal. So in actions of debt for not 
ſetting out tithes, if the plaintiff ſtate himſelf to be rector, and 
prove himſelf to be vicar, he muſt fail. 

Lane, contra, was (topped by the Court. 

Lord Kenyon, Ch. J.—There is no doubt but that if the 
plaintiff profeſs to ſet out his title, he muſt ſet it out correctly. 
80 where a contract is to be ſtated in a declaration, unlefs it be 
truly ſtated, the plaintiff cannot recover. But it is now ſaid 
that in every caſe the facts alleged by a plaintiff muſt be ſtrictly 
proved, otherwiſe he muſt be non- ſuited. And therefore in an 
action of covenant for rent for 100 J. if the plaintiff proved only 
50. he muſt fail. But the rule can never be carried to ſuch 
an extent, I have heard both in and out of Courts that the 
doctrine in Briſtow v. Wright muſt be confined to contracte. 
Good ſenſe will reconcile all the authorities, If the plaintiff 
allege any thing which forms a conſtituent part of his title, he 
muſt ſet it out correctly, as was held in Savage qui tam v. Smith, 
There the ground of the execution was the judgment; and 
though the plaintiff were not bound to have {tated the judgment, 
yet being ſet out, it ought to have been proved. But here it 
was impertinent to ſtate what the rent was; the defendants in- 
curred a penalty under this act of parliament, in fraudulently 
removing the goods which were ſubject to the diſtreſs. Whether 
54. or any other ſum were in arrear was perfectly immaterial ; 
the damages were not to be meaſured by the quantity of rent, 
but by the value of the goods remoyed. And the notice of 
liltreſs might have been abandoned; for a party may diſtrain 
tor rent, and avow for fealty. 


ASHHURST, J—If, in a caſe in which a ſum of money is a 
conſtituent part of the plaintiff's demand, it be competent to him 
to prove a ſmaller ſum than that alleged in the declaration, (and 
luch rule holds where the rent itſelf is the very ground of the 
action,) 2 fortiori was it competent to this plaintiff to ſtate any ſum 
% due ſor rent, fince the rent was merely a matter of inducement. 
The git of this action is the fraudulent removal 'of the goods 
from the premiſes in order to defe. the diſtreſs ; it was there- 

C:2vp. 
* Tt 2 vs fore 
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1790. fore immaterial to the defendants whether one ſum or another 
—— werc due for rent; for in either caſe they are guilty of a tort, 
wo" fo BuLLER, J.—If in ſetting out the demiſe in this caſe the 
Pa:itLtirs. plaintiff had ſtated a ſum as reſerved for rent diſterent from that 

mentioned in the leaſe, this caſe would be governed by that of 
Briſtou v. Wright. But this Court has repeatedly ſaid that 
that caſe was not an authority beyond the caſes of contracts; for 
a contract is entire in its nature, and muſt be proved as laid, 
Perhaps the rule laid down in Briffow v. H"right will be found to 
extend to all caſes of records, and written contrafts ; . becauſe when 
the plaintiff is under the neceſſity ot ſtating a judgment or a record, 
he muſt ſtate it truly; for if he do not, the anſwer to the action 
is, that that which is proved is not the ſame as that which is 
declared on. Butin this caſe the variance does not conſiſt in any 
part of the contract, but in au averment of matter ſubſequent 
to the contract. The averment was merely a matter of induce- 
ment to the action; and ſuch averments need not be preciſely 
proved. 2 
Grose, J. declared himſelf of the ſame opinion. 
a | Rule abſolute (a). 
(a) Vide Drewry v. Truiſi, foft. 4 vol. 5 58.; and Pefpin v. Solomons, poſt. 5 vol. 396. 


| 181 The Kinc againſt The Marquis of STarrorD and 
T. GirrraRD, Eſq. 


— - mgennF T Hs was a rule calling on the defendants, who are lords of 


charitable the manor of Stowe Heath, in the county of Szaffora, to 
_—_ —ougg ſhew cauſe why a mandamus ſhould not iffue, to command them 
3 to allow and preſent to the ordinary of the peculiar juriſdiction 
manorot.4., Of the Royal Free Chapel and pariſh of Wolverhampton, the no- 


Cn mination of William Moreton, clerk, to be ſtipendiary prielt of 


W. within curate of the chapel of Willenhall in the manor of Stowe Heath, 


the manor, 


that certam in order that he might obtain a licenſe from the ordinary. 
—_— This application was founded on affidavits, which ſtated the 


be let for- uſage to be thus, that the miniſter of this chapel ouglit to be no- 
the mainte- 


nance of a minated and appointed by the inhabitants of Willenhal! having 


oe) homes lands of inheritance within the town of Millenhull, and preſented 
curateol the 


chapel of M to be nominated by a majority of the inhabitants, and to be allowed by the Ide and 
by him pteſented to the ordinary 1or a licenſe to preach ; the uſage of nominating, &*. had bern 
urſuant to the agreement; the loid having refuſed to allow and preſent the nominee of à ff. 
jc rity of the inhabitants, the latter prayed a mandamus, which the Court reſuſed; tor their right 15 
either a mere truſt, and then their remedy is in equity, or it is a legal right, and then a qr"? 
in pedit will lie. Ii the right of nomination be in one, and of preſentation in another, and _ 
impede the other in his right, 2 quarc impedit lies. Where the right of nominating is in A., ande 
preſent ng in B., B. is to judge of the quaiification of the perſon nominated, in the fame mani! 
as a biſhop does : but if the perſon preſenting object to the nominee on the ground of immotalit)j, 
that muſt be tied by a jury. 4 
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oy allowed by the lord of the manor of Stowe Heath. That it 1790. 
red from an ancient roll of the manor, dated in the 6th | 
i of James the Firſt, (preſerved among the rolls of the court,) „ Hans 
that certain proceedings had been had before che commiſſioners of The Ma - 
charitable uſes ; and that it had been conſented and agreed that e oh 
certain copyhold lands therein mentioned ſhould be let, &c. to- 
wards the reparation of the chapel and the maintenance of a 
ſtipendiary prieſt or curate, for the ſaying of divine ſervice, 
miniſtering the holy ſacraments, &c. who ſhould be from time 
to time choſen, nominated, and appointed by the inhabitants of 
Willenhall having lands there, (as aforeſaid,) and preſented and . 
allowed by the lord of the manor of Stowve Huth and that the 
perſon ſo appointed ſhould conform to the Eccleſiaſtical govern- 
ment and reſide on the curacy ; and on complaint to the lord of 
the manor by the inhabitants of his non-reſidence, inſufficiency, 
negligence, or any other miſdemeanor, the lord of the manor 
ſhould give him half a year's notice to reform, and, if he did 
not reform, ſhould preſent and allow another curate, &c, to be 
nominated and appointed by the inhabitants, Sc. as aforeſaid, 
That roll concluded with ordering that thoſe lands ſhould be 
granted to nine perſons for the above truſts, and that other 
truſtees ſhould be afterwards regularly choſen in ſucceſſion. The 
affidavits then ſtated that thoſe profits have been ſince that time 
thus appropriated. That on the death of the late incumbent, in 
December 1781, William Moreton and A, Haden were the can. 
didates; and in order to determine the election a poll was ſug- 
geſted by the defendants; that Moreton had 67 votes, and 
Haden 29, on which the former was nominated and appointed 
by a majority by a proper inſtrument ; but that the defendants 
refuſed to allow his nomination and preſent him to the ordinary. 
It appeared from the affidavits in anſwer that this was originally 
a free and private chapel built by and belonging to the lords of 
the manor of Stowe Heath; and is purely a donative, without the 
admiſſion, inſtitution, or induction, of or by the ordinary, or 
any other Eccleſiaſtical authority; and has not been augmented 
by Queen Annes bounty, That the immediate predeceſſor of the 
laſt incumbent, who was appointed in 1720, was conſtituted and 
allowed to be miniſter by the defendants' anceſtors by a deed, 
by which, after reciting that the major part of the inhabitants 
« of Willenhall, having lands there, had (as much as they might or 
could) elected and nominated E. Ho/brooke, and had deſired them 
Tt 4 « (the 
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te (the defendants' anceſtors) to allow him,” Oc. they preſented, 
Sc. and that Holbrocke entered upon aud performed the office 
without any other inſtrument. A ſimilar appointment of tl 
late incumbent in 1744 was then ſtated. And with reſpect to 
the late election, it was ſtated that 49 of Mereton's electors were 
not reſident in the town of Wi/lenhall, but in adjoining diſtrict 
within the hamlet of Millenhall, and that only four who voted 
for Haden were liable to that objection. That the defendants 
had approved of Haden's nomination, and allowed and preſented 
him. And that Moreton was a man of indecent and immoral 
life; that within the laſt three years he had been repeatedly and 


notoriouſly guilty 9 drunkenneſs, ſwearing, gaming, lewd con- 


verſation, and other immoralities; and that he had not only 
neglected his duty as a minilter, but had been actually in a ſlate 
of ebriety whilſt in the performance of divine ſervice. . 

Erſkine and Leycefter ſhewed caufe againſt this rule in laſt 
Aichaelmas term; inſiſting, 1ſt, that the defendants did not act 
merely miniſterially in allowing the nomination by the froe- 
Holders, but that they had a right to approve or reject the per- 
ſon ſo nominated. 2dly, That this beneſice was purely a do- 
native; and though the defendants, who were the patrons, could 
not arbitrarily reject the perſon nominated by the reſiant free- 
Holders, yet that they might reject him ſor any cauſe, which 
would be a ſufficient ground to warrant a bithop in rejeCting a 
perſon preſented to him in the caſe of a preſentative beneſice. 
And that it ſufhciently appeared by the aſſidavits in anſwer to 
this application that Morcten was of ſuch an immoral character 
as would have juſtiſied a biſhop in refuſing to admit him (a), 
And 3dly, That Mareten had another ſpecific legal remedy by 
guare impedit, whiciz was a complete anſwer to an application 
for a mandaz:1:s. 

The Ceurt ſaid, as to the firſt point, it would be too much te 
d:termine this queſtion on affidavits, As to the ſecond, if the 
defendants were to be conſidered as truſtees, in executing that 
truſt they were to exerciſe a proper diſcretion, and to judge 
whether the party were or were not idoners, as a biſliop may do 
in the caſe of a preſentative, and might abſolutely rcje& the 
nominee on account of his being illiterate, which queſtion of 
ſitneſs could not be tried by a jury, and of which he was the ſoſe 
judge (3). But that as Mr. Zloreton had been rejected on account 


(=; Vide 5 Rep. 58. a. 


(4) Vide R. v. The Archbiſhop of 2444, 6 vol. . 40% 
9 of 


1 Mit. 


ce 
lie 


ow” 
— 


„ 


„ 


i Tux TairTIETH YEAR OH GEORGE III. 


df immorality (a) and indecent conduct, that queſtion might be 

roperly determined by a jury of his country, to whom he had 
Trent to appeal on the truth of the facts alleged againſt him. 
If however thoſe facts were true, the defendants might return 
them upon the record. And, as to the third point, they ſeemed 
to think that a quare impedit would not lie; and therefore as the 
party had no other remedy they made the rule abſolute. But on 
this matter being again mentioned on the next day, the Court 
opened the rule, and deſired that the third queſtion might be 
argued again, Accordingly, 

Erftine and Leyceſler now relied on the eſtabliſhed rule that 
the Court will not grant a mandamus, where the party applying 
for it has another ſpecific legal remedy, 3 Burr. 1265. Dough. 
506, ante, 1 vol. 396.3 and contended that this perſon had ſuch 
a remedy, by quare impedit. This benefice appears to be not 
merely a chapel of eaſe; for it has the adminiſtration of the 
ſacrament, and the office of burial, which are * the proper rites 
« and juriſdiction that make it no longer a depending chapel of 
« eaſe, but a ſeparate parochial chapel,” 1 Burn's Hccigſ. Law, 
276. (5). The ſtatute of Weſtminſter 2. (c) expreſsly gives a quare 
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impedit for a chapel : and Lord Czke (d), in his comment on this | 


clauſe of the act, ſays that if a chapel has the adminiſtration of 
ſacraments and ſepulture, it is in law a church. The ſame 
point was alſo held in 1 Leon. 205, It cannot be objected that 
a guare impedit does not lie in this caſe becauſe it is a donative : 
for a vicarage, a rectory, or even a biſhopric, may be a donative. 
Malſ. Incumb. 171. (e). And it appears from Co. Lit. 344. az 
Watf. Incumb. 240. 307. 298, 9; 17 Vin. Ar. T. © Preſenta« 
tion,” 441. pl. 16; 2 Will. 150; 2 Burn's Eccleſ, Law, T. Dona- 
five,” 2023 Mall. Qu. Imp. 149; and R. v. The Biſhop of Chefter, 
ante, 1 vol. 404, that a quare impedit will lie for a donative. If 
it be objected that there may be ſome difficulty and inconve- 
nience in bringing a guare impedit in this caſe, on account of the 
number of perſons who muſt be parties to the ſuit, it may be 
anſwered that that (if true) is no reaſon why a mandamus ſhould 
be granted; for a mandamus is not to give a more eaſy and expe- 
ditious remedy, but it is only granted in caſes where there is no 
ther remedy. But in truth no great inconvenience will attend 
a guare impedit ; thoſe, who have the nomination, are the per- 
ſons diſturbed in their right, and conſequently they muſt be 
Plaintiffs; and if they do not include all the defendants in their 


(«) Vide R. v. The Biſhop of L:<field and Coventry, 2 Stra. 1023. 
(9) , (e) 13 Ed. 1. fl. 1. c. 5. f.4 (4) 2 If. 363. le) 3d Ed. 
| writ, 
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writ, thoſe who are ſued muſt plead in abatement, and give 4 
better writ. And in R. v. The Biſhop of Cheſter (a) the fame 
objeCtion, ariſing from the number of plaintiffs, would haye 
occurred, but that was not thought a ſufficient ground even for 


Arvo. argument. Neither is it any objeCtion to a guare impedit, that, 


as the inhabitants are to nominate and the patrons to allow, the 
title is not complete till the nominee has been allowed ; for in 
ſuch a caſe the party nominating may bring guare impedit either 
againſt the perſon who is to preſent, before preſentation ; Myr 
49, 894; or againſt the incumbent, after, Dyer 48. pl. 17. and 
17 Vin. Abr. tit.“ Preſentation,” 315. pl. 5. 

Bower and Chambre, in ſupport of the rule. It appears by 
the affidavits that the nomination is in the reſiant freeholders, 
and that the defendants, who are to preſent_the nominee to the 
biſhop, are mere truſtees; they act miniſterially ; and their pre- 
ſentation is not for the purpoſe of giving a right, but to procure 
2 licenſe from the biſhop to preach. It is not neceſſary to con- 
tend that a quare impedit will not lie for a donative, or for a 
chapel which is a benefice ; for this is a ſtipendiary curacy, and 
there is no inſtance of a quare impedit in ſuch a caſe. The caſes 
cited from Mor and Dyer only ſhew that, where the right of 
nomination is in one, and that of preſentation in another, in a 
caſe where inſtitution is to follow, a quare impedit will lie by 
either party: but this is merely a preſentation to the biſhop 
for a licenſe, and not to be followed by inſtitution. But even 
ſuppoſing that a- guare impedit would lie in this caſe, the general 
poſition, that the Court will not grant a mandamus where there 
is any other ſpecific legal remedy, muſt be underſtood / mods; 
for if the other remedy be obſolete, as in the caſe of an aſſiſe, the 
Court will grant a mandamus: and in R. v. The Biſhop cf 
Cheſter (6), Buller, J. obſerving upon the rule, ſaid it was diſ- 
cretionary in the Court to grant or refuſe a mandamus in ſuch a 
caſe. Then if it be a matter of diſcretion, this caſe peculiarly 
calls for the interference of the Court ; becauſe if a mandamus 
be not granted, and the parties be driven to a quare impedit, 
nearly an hundred perſons muſt be parties to it, and if one of 
them chooſe to releaſe, it will deſtroy the title of all the others. 
It appears therefore that a mandamus is not only the moſt con- 
venient, but the only practicable, remedy. In R. v. Blooer (c 
a mandamus was prayed to reſtore the party applying to a ſti- 


() Ante, 1 vol. 398. (3) Tbid. 404. (e) 2 Burr, 1043. 


4 pendiary 
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pendiary curacy, in which caſe contrary claims were ſet up by 
the inhabitants and the vicar, the Court granted the writ: and 
when this caſe was afterwards mentioned, the Court took oc” 
caſion to ſay (a) © That they had re-conſidered the point, and 
{ weighed all the principles and authorities applicable to it, and 


s were fully ſatisfied that the moſt proper and moſt effectual 


« method of trying the right to officiate in ſuch chapels, whe- 
« ther it depended upon nomination or election, was by manda- 


I 790, 
CY 
The KING 

againſt 

quis of a 
STAFFOR # 


« mus.” And though a mandamus was refuſed in R. v. The 


Biſhop of Cheſter (5), (cited in another caſe of R. v. The Biſhop 
of Chefter,) where the application was made by the inhabitants 
of Troutbeck, becauſe a quare impedit lay, yet no quare impedit 
was ever brought in that caſe, it being thought impraCticable 
en account of the number of perſons who muſt have been joined 
in it, 

Lord Kxxrox, Ch. J.—It appears from the ancient roll, re- 


ferred to in the affidavits, that certain proceedings had been had 


before the commiſſioners of charitable uſes, reſpecting the lands 
appropriated to the maintenance of the curate ; and therefore it 
ſeems as if the inhabitants have only an equitable right. If ſo, 
this Court cannot interfere at all; or if the inhabitants have a 
al right, ſuch right may be aſſerted in a quare inpedit. There- 
fore gudcungue vid dat4 this rule muſt be diſcharged. Perhaps 


the better remedy will be, an information in the Court of 


Chancery in the name of the Attorney General. Suppoſing 
this had been a legal right, there is one caſe (in addition 
to thoſe cited) which my brother Aſbhurſt has found in Raft. 
506. ö, which ſhews that a guare impedit will lie by the perſons 
having the right of nomination againſt him who has the pre- 
ſentation, and who obſtructs the right. As to the caſe cited 
from Burr.; that was a mandamus to be reſtored to the curacy ; 
there a quare impedit would not have lain, and the party applied 
for the only ſpecific remedy to make him curate de facto. 
ASHHURST, J. declared himſelf of the ſame opinion. 


BULLER, J.—This determination will not interfeFe with any 
For it appears to me on theſe aſſidavit. 


of the adjudged caſes, 
that this is a truſt, and therefore that the remedy is in a Court 


of Equity. A party applying for a mandamus mult make out a 


legal right; though if he ſhew ſuch legal right, and there be 
alſo a remedy in equity, that is no anſwer to an application 


(6) Ante, x vol. 398. 


(2) 2 Burr. 1046. 
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for a mandamus ; for when the Court refuſe to grant a may. 
damus becauſe there is another ſpecific remedy, they mean only 
a ſpecific remedy at law. 

Gnosk, J.—This Court will grant a mandamus, BA the 
party applying has no other ſpecific legal remedy, or if ſuck 
other remedy be obſolete. But here the party applying has no 
legal right; or if he have, it may be aſſerted in another legal 


mode. 
Rule diſcharged, 


MeTCaALFE againſt MARKHAM. 


* an action ſor a libel contained in a letter dated at Hull 

[which is a town and county of itfelf,] written by the de- 
ſendant to his correſpondent at Hamburgh, in Germany, and 
alſo for ſlanderous words, Mood had obtained a rule to change 
the venue from London into Yorkſhire upon the uſual affidavit; 
to ſet aſide which rule Lambe had obtained another rule upon 
an aſſidavit that the letter was dated at Hull, ard ſent by the 
poſt ; and therefore he contended that, as it had paſſed through 
other counties, it might equally be ſaid to have been publiſhed 
in each of thoſe counties, as in Yortfrre. In fact it muſt be 
taken to have been publiſhed in Germany, where the letter was 
opened: but either way the defendant could not entitle himſelf 
to change the venne, becauſe he could not ſwear that the cauſe 
of action aroſe in Yorkſhire and not elſesubere. 

Mood ſhewed cauſe upon an aſſidavit, which ſet forth that though 
the letter was dated „Hull,“ yet in fact it was written at Sculcoats, 
in Yorkſhire, which indeed is uſually conſidered as part of Hull, 


and ſo called in common acceptation. He took the diſtinction 


between a libel, which is diſperſed through ſeveral counties, and 
a letter which is written in one county and not opened in an- 
other: in the former the venue cannot be changed]; in the latter, 
it may. Ag to the publication being in Germany where the letter 
was opened, that does not vary the caſe, ſince the only part of the 
tranſaction out of which the cauſe of action aroſe, which hap- 
pened in Eng/and, was in Yorkſhire. 

Per Curiam. The Maſter has furniſhed us with two notes in 
which the diſtinction is recognized, as mentioned by Mr. Mood, 
between libels diſperſed throughont the kingdom, and thoſe 

| which 
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which are only publiſhed in one county (a). Here the de- 
ſendant is warranted in his affirmation that the cauſe of action 
aroſe in Yorkſhire, and not elſewhere within the kingdom. 


Rule diſcharged. 


(e) Vide Pinkney v. Collins, ante 1 vol. 571. Cd v. Clifſold, ante 1 vol. 647. 


ind Freeman v. Norris, ante 306. 


Cookt againſt Oxlxv. 


HIS was an action upon the caſe; and the third count 

in the declaration, upon which the verdict was taken, 
ſtated that on, &c. a certain diſcourſe was had, &c. concerning 
the buying of 266 hogſheads of tobacco; and on that diſ- 
courſe the defendant propoſed to the plaintiff that the former 
ſhould fell and deliver to the latter the ſaid 266 hogſheads [at 
a certain price]; whereupon the plaintiff defired the defendant to 
give him (the plaintiff) time to agree to or difſent from the 
propoſal till the hour of four in the afternoon of that day, to 
which the defendant agreed; and thereupon the defendant pro- 
poſed to the plaintiff to ſell and deliver the ſame upon the terms 
aforeſaid, if the plaintiff would agree to purchaſe them upon the 
terms aforeſaid, and would give notice thereof to the defendant 
before the hour of four in the afternoon of that day ; the plaintiff 
ayerred that he did agree to purchaſe the ſame upon the terms 
aforeſaid, and did give notice thereof to the defendant before 
the hour of four in the afternoon of that day; he alſo averred that 


he requeſted the defendant 7» deliver to him the ſaid hogſheads, * 


and offered to pay to the defendant the ſaid price for the ſame, 
yet that the defendant did not, Oc. 

A rule having been obtained to ſhew cauſe why the judgment 
ſhould not be arreſted, on the ground that there was no con- 
lideration for the defendant's promiſe, 

Erſkine and Weed now ſhewed cauſe, This was a bargain and 
ſale on condition ; and though the plaintiff might have reſcinded 
the contract before four o'clock, yet not having done ſo, the con- 
dition was complied with, and both parties were bound by the 
agreement. The declaration confidered this as a complete bar- 
gain and ſale; for the breach of the agreement is for not deliver- 
ing the tobacco, and not for not felling it. 

Lord Kenvron, Ch. J. (ſtopping Bearcroft, who was to have 
argued in ſupport of the rule) = Nothing can be clearer than that 


at 
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1790. at the time of entering into this contract the engagement was aff 
on one ſide; the other party was not bound; it was therefore 
_ nudum pactum. 

Oxtry. BULLER, J. It is impoſſible to ſupport this declaration in 
any point of view. In order to ſuſtain a promiſe, there muſt be 
either a damage to the plaintiff, or an advantage to the defendant ; 
but here was neither when the contract was firſt made. Then 
as to the ſubſequent time, the promiſe can only be ſupported on 
the ground of a new contract made at four o'clock ; but there i 

no pretence for that. It has been argued that this muſt be 
taken to be a complete ſale from the time when the condition 
was complied with: but it was not complied with, for it is not 
ſtated that the defendant did agree at four o'clock to the terms 
of the ſale; or even that the goods were kept till that time, 
Gos, J.— The agreement was not binding on the plaintiff 
before four o'clock; and it is not ſtated that the parties came to 
any ſubſequent agreement; there is therefore no conſideration 


for the promiſe. 


Rule abſolute (a). 


(#) This judgment was affirmed in the Exchequer chamber; Af. 32 Ge. 4, 


— Day againſt Hanks. 


If there ve N an action on the caſe for diſturbing the plaintiff in his right 


3 of common the declaration contained two counts, for diſ- 


action in turbances in two diſtinct commons: as to the firſt of which 
two counts, 


and as to the defendant ſuffered judgment to go by default; and upon the 
_— — ſecond he took iſſue, and upon trial obtained a verdict. 
fers judg- In Michaelmas term laſt the plaintiff obtained a rule ni for 


— the peſea to be delivered to him, and for the Maſter to tax his 


_ ma colts thereon; againſt which 
takes iffue = Cockell, Serjt. ſhewed cauſe ; contending that though in gene- 


— * ral by the ſtatute of Gloucefter [6 Ed. 1. c. 1. ] the plaintiff was 
— _ f entitled to the coſts of the trial if he ſucceeded on any count by 
for his cos Which he was entitled to damages, notwithſtanding he failed 
— — on others, yet that rule muſt be confined to ſuch caſes where 
— the plaintiff obtains a verdi on ſuch count, and does not ex- 
plaintiff is tend to caſes where judgment goes by default as to one count 
Se containing one cauſe of action, and the parties afterwards pro- 


arg! ＋ ceed to trial upon another count, containing a diſferent cauſe of 
on the 1 


un: action, on which a verdict is found for the deſendant. It 


would: be very oppreſflive if it were ſo; for then the plain- 
tiff, 


we 


«a — — _— — — 
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ut, though clearly in the wrong with reſpect to the real ground 1790. 
of diſpute, might inſure his coſts by adding a count, as in this 
caſe, for ſome trivial intruſion in a place, the right to which Dar 
was never meant to be conteſted. Here, all the principal Haxzs.. 
coſts were incurred by the plaintiff's own act in going down 
to trial upon the ſecond count, on which the iſſue was found 
2painſt him. 

Law and Chambre, contra, contended that by the ſtatute of 
Gluceſier the plaintiff was entitled to the coſts of the whole 
record, it appearing that he was entitled to damages on one of 
the counts in his declaration; and they denied that any diſtinc- 
tion had ever been taken in this reſpect between a judgment 
aſter verdiCt, and by default. The general principle was laid 
down in the ſtrongeſt manner by the Court in Bridges v. Ray- 
mond (a), and in Norris v. Waldron (b); the latter of which 
was an action of treſpaſs, wherein ſeveral diſtin cauſes of 
action were included in the declaration; as to three of the counts 
a verdict was given for the defendant, which comprehended the 
principal queſtion (as it was ſworn) that was in litigation be- 
tween the parties: but Lord Ch. J. De Grey ſaid that “ how- 
© ever hard it might ſeem that a plaintiff ſhould have his whole 
e coſts where he fails nine parts in ten, yet the rule was a poſi- 
« tive one, ariſing from the ſtatute of Gloucefter, which made no 
« diltinQtion,” Aſtley v. Young, 2 Burr. 1232. S. P. (c). The 
caſes of Cook v. Sayer (d), and Greenhow v. Mey (e), where the 
defendants were allowed their coſts on thoſe counts on which 
they obtained judgment, were caſes of double pleas under the 
ſtatute of Anne (F). 

The Court were clearly of opinion that the plaintiff was not 
entitled to the coſts of the trial; but, whether the defendant was 
entitled to ſuch coſts, they ſaid would more properly come un- 
der conſideration upon a review of the Maſter's taxation : they 
therbfore directed that the pofea ſhould be lodged in the hands 
of the "Maſter, that he might tax the plaintiff his coſts on the 
judgment by default, and tax the defendant his coſts on the ver- 


dict obtained on the ſecond count; which being afterwards done 
accordingly, 


(a) 2 Blac. Rep. $co. (5) 2 Blac. Rep. 1199+ (e) Vide Cundry v. Stuart, 
ante, 1 vol. 636. (>) 2 Burr. 753. (e) Barnes, 40. Ed. 136. 
1 48 5 Anne, C. 16. 
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A rule was obtained in this term, calling on the defendant fy 
ſhew cauſe why the Maſter's taxation of coſts for him on the 
ſecond iſſue ſhould not be ſet aſide, 

C:ckell, Serjt. Necd, and Danſcr, were to have ſhewn cauſe, 
but the Court deſired to hear the other fide. 

Law and Chambre, in addition to their former argument, 
ſaid that the only ſtatutes, relative to this caſe, by which 
coſts are given to defendants, were the 23 H. 8. c. 15. ard 
4 Fac. 1. c. 3. neither of which came up to it: for they both 
ſuppoſe that the defendant is entitled to judgment upon the 
awhole record, in which caſe they provide that he ſhall have 


judgment to recover his coſts, and execution thereon, in the 


ſame manner as the plaintiff might have had againſt him in caſe 
Judgment had been given for the plaintiff, Now as the plaintiff 
is entitled to judgment on one count, it is impoſſible that 
the defendant can have judgment for his coſts on the other; for 
then there would be two judgments, the one for one party, and 
the other for the other party, on the ſame record. The utmoſt 
length that the Court have ever gone has been in cafes where 
ſome of the counts have been bad, and the defendant has incur- 
red expence thereon, to make him an allowance for ſuch bad 
counts; as was ſaid by the Court in Cuttler v. Goodwin (a). 
Per Curiam. There will be no incongruity in this caſe on 


the record. If the Court ſee two ſeparate cauſes of action on 


the ſame record, on one of which the plaintiff ſucceeds, and 
the other is found for the defendant, they are bound to give two 
diſtinct judgments. So in an action for an aſſault and battery 
againſt two defendants, if one ſuffer judgment by default, and 
the other juſlify and obtain a verdict, there muſt be two ſeparate 
judgments on the record. Here the plaintiff will have judgment 
up to the whole extent to which he is entitled, by having judg- 
ment for his coſts on the firſt count, as to which the defendant 
made default: and as to the other count, which contains a ſe- 
parate cauſe of action, and which has been found for the de- 


fendant, he is equally entitled to have judgment for his coſts i in- 
curred by the trial of that iſſue. 


Rule diſcharged (j. 


(a) 1 Str, 420. et Tide ante, 1 vol. 266. 
(5) Vide Braithwaite v. Brodford, ft. 6 vol. 599. 
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S rob HART againſt JOHNSON, — 
Saturday, 
FTER the declaration was delivered, the defendant paid % 5th, 
. , 33 If the de- 
540 J. into court, which the plaintiff did not then take, fendant pay 
but proceeded to trial, when a juror was withdrawn by conſent. paces, N 
And the queſtion was, whether the plaintiff was or was not en- the plaintiff 
22 , , . ; d 
titled to the coſts till the time of paying the money into court. trial when 
1 a juror is 
The Maſter having taxed thoſe coſts, — — 
Chambre, on a former day, obtained a rule to ſhew cauſe why the plaintiff 
the taxation ſhould not be ſet afide : this was now oppoſed by titled 3 
1 a i colts u; 
Holroyd, who relied on. the authority of Harley v. Bateſon (a), c. wage 
to ſhew that the plaintiff was entitled to thoſe coſts, even paying mo- 
: a _ _ ney into 
though he proceeded in the action and there was a verdict count (3). 


zyainſt him; for that the payment of money into court was an 
acknowledgment that the defendant was in the wrong till that 
time, But 

The Court ſaid that whenever a juror was withdrawn each 
party muſt pay his own coſts, And 

BuLLER, J. obſerved that the form of the rule decided this 
queſtion z for it was part of the rule that if the plaintiff would 
not accept of the money brought into court, with the colts, &c, 
the faid money ſhould be ſtruck out of the declaration. Then 
if it be ſtruck out, that is not conſidered as part of the decla- 
ration. 

Rule abſolute. 


(a) Ante, 1 vol. 629. 
(%) The plaintiff is not entitled to ſuch coſts after trial. Stevenſen v. Yerkey 


. 4 vol. 10. 


CowrerTHwalTE againſt Owen and Another in Error, 


HIS action was brought by the defendants 
Common Pleas in the County Palatine of. Lancaſter, 


* 
Fray 


in error in the When a re- 
cord is re- 


and moved here 


ifter they had obtained a verdict, the plaintiff ſued out a writ of _ 5 


error returnable here, which was non-proſſed in this term. — Court 
- y writ ot 
error, and that writ is non-proſſed, this Court will award execution, If a plai- tiff ſue out a 


wftatum fi. fa., without an original f. fa. to warrant it, the Court will not ſet it aſide, it the 
plaintiff afterwards ſue out fuch original feri facias. And if a ff. fa. be ſued out into one county 
{when it ſhould have been a teſt. f. fa.) without any original H. fa., and the plaintiff afterwa «s ſug 
vut an original fl. fa,, the Court will permit the party to amend the former on paying the coſts. 
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And a writ of fieri facias on the judgment having iſſued out of 
this Court to the ſheriff of Surry, a rule was obtained by 

Baldwin, to ſhew cauſe why it ſhould not be ſet afide on two 
grounds; iſt, That the judgment of non-pros ſhould have been 
remitted to the County Palatine Court, out of which execution 
Mould have been awarded; or 2dly, That this ſhould have been 
a teſlatum fieri ſacias. 

Helroyd ſhewed cauſe ; and inſiſted, firſt, that when the record 
was removed into this Court, the defendants in error were en. 
titled to ſue out execution here into any county in the king. 
dom; which advantage the plaintiff in error had given them 
by ſuing out the writ of error, for otherwiſe no execution could 
have been iſſued below beyond the limits of the County Pala. 
tine. And, as to the other objection, he produced an original 
eri facias to warrant the preſent writ into Surry ; which he 
contended was ſufficient to induce the Court to permit an 
amendment, and that it was immaterial whether the feri facias 
were ſued out before or after the te/flatum fieri facias, Palit 
v. Price, Salk. 589. Brand v. Mears, ante 388. Burdus v. 
Satchwell, Barnes 208. and Oates v. Forreſt, Barnes 196. 

The Court were clcarly of opinion that there was no founda- 
ton for the firſt objection ; for that it was not according to the 
courſe of practice to ſend the record back again to the County 
Palatine Court, but to award execution here. And, as to the 
other, they ſaid that they would permit the defendants in crror 
to amend on payment of coſts. Therefore they 

Diſcharged this rule, on the defendant's paying the coſts (a) 


(a) Vide Shawo ve Maxwell, pf. 6 vol. 4 50. 
— ———ijj0¹9ũ - - 


The King aga.nſt GRITFITI. 


J FYCEST ER moved on a former day, on the part of the 
proſecutor, for a certiorari to remove this indictment for a 
miſdemeanor from the Great Seſſions in Wales into this court: 
the Court, doubting whether it could be done, only granted a 
rule to ſhew cauſe. But on this day 
The Court {aid that it had been frequently done (4); and they 
made the 


Rule abſolute, 

(a) Vide 1 R. Ar. 394. P. l. 3. 2 Kel. 724. Popl. 144. K. v. Lerois, 2 Sir. 704, 

and R. v. The Irbalitants of Clace, 4 Burr. 24 56. and ieveral caſes mentioned in pages 
2455, 9 
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PerRIE and Another, Executors of KERLE, againſt 
Hannarv, Baronet, 


1 was an action for money paid by the plaintiffs, as exe- 

cutors, and alſo for money paid by the teſtator, to the ule 
ol the defendant; for money had and received by the defendant 
to the uſe of the plaintiſſs, as executors; and for money had and 
received to the uſe of the teſtator, in ſeparate counts; to which 
there were two pleas, the general iſſue, and the ſtatute of limit- 
ations, A verdict having been found for the plaintiffs gene- 
rally on the firſt iſſue, and no notice taken of the laſt, the de- 
ſendant brought a writ of error in the Houſe of Lords, on two 
grounds; that no verdict was given on the ſecond plea and 
that the two ſeparate demands could not be joined in one action; 
there was a joinder in error, and a day was appointed for the 
argument in the Houſe of Lords, The plaintiffs then obtained 
a rule to ſhew cauſe why they ſhould not be at liberty to amend 
iccording to the Judge's notes, by adding a verdict for them on 
the ſecond plea, and by entering the verdict on the counts for 
money paid by the executors, and for money had and received 
to their uſe, 

Erſkine and Wocd now ſhewed cauſe; and ſaid that though 
perhaps the Court would have had no difficulty in permitting the 
amendment, if the application had been made ſooner, they hoped 
that ſuch an indulgence would not be granted now, as the de- 
ſendant had brought a writ of error on theſe objections, and the 
plaintiffs themſelves had joined in error. 

Bearcrſt and Ruell, in ſupport of the rule, obſerved that 
the record ſtill remained in this Court, though a tranſcript of it 
ws ſent into the Houſe of Lords, and therefore there was ſome- 
thing here by which the amendment could be made; and that in 
luch cafes it was almoſt a matter of courſe to permit ſuch an 
amendment on payment of coſts. 

BuLLER, J. ſaid that ſuch amendments had been frequently 
permitted. The firſt is merely a flip of the clerk, in not entering 
up the verdict for the plaintiffs on the ſecond plea. And as to 
the ſecond, he ſaid, he was clearly of opinion that it was not er- 
tor; for though an executor, when ſuing for a debt due to the 

Uus3z teſtator, 
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1790. teſtator, could not join a debt due to himſelf in his own right (a); 
—uMyet it was the conſtant practice to join in the ſame declaration 
ro ſeveral counts for money had and received by the defendant to 

HaxxAr. the uſe of the teſtator, and 79 7he uſe of the executor, as ſuch, 
Per Curiam, Rule abſolute. 


(a) Heokin v. Quilter, 2 Str. 1271. 
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| — Cox RET T againſt Bars and Another. 
„ 1 | pers 
2 If the /atirae HIS was an action againſt the defendants for an act done by 
A * them as juſtices of the peace. The /atitat againſt Bata 
1 ne was by the name of William, and the alias by the name of Jahn; 
A » «--—o the former was ſued out in due time, but not the latter. 
3 name, and _ Ruſſell obtained a rule to ſhew cauſe why the proceedings az 
— B againſt the defendant Bates ſhould not be ſet aſide for this ir- 
7 the plaintiff regularity : this was now oppoſed by 
14 aſterwardo 


proceed, the Leyceſter for the plaintiſf, But 


. 
* 
* 1 — 


. The Court thought the proceedings irregular, and ſet them 


proceedings aſide as far as they reſpected Bates. 
for irregu- 8 2 


larity. | Rule abſvlute. 


-— — - —— 2 —— — 


— 


The two following Rules were made by the Court in this 
Term, 


GENERAL RULE. 


Ir IS ORDERED, That from and after the Edvin Vay 

of the next Trinity Term the Clerk of the Bails of thi: 
Court ſhall mark the Bail-Pieces numerically as they are r- 
ceived, N | 


GENERAL RULE. 


T IS ORDERED, That from and after the laſt Day & 
this Term, where ſhort Notice of Trial is to be accepted 


in Country Cauſes, ſuch Notice ſhall be given at leaſt Four a 
Days before the Commiſſion Day, one Day excluſive and the 
other incluſive. 


* 


THE END OF EASTER TERM, 30 GEORGE III. 


ꝰỹ SS: 


ARGUED and DETERMINED 


IN THE 
Court of KING's BENCH, ö 
; El) 
; 9 9 


| Trinity Term, 4 
| 
> In the Thirtieth Year of the Reign of Georce III. it 
: * | | 
9 
— — uh 
; 1 
Jowrs againſt Concannon. Friday, } 
. June 4th. . 
. . "es 4 A 14 
8 7 KYLL moved in this action of replevin for judgment No judg- 8 
; as in caſe of a non-ſuit for not going to trial according to Man a5 "i 
ly i i e of a 1 
the practice of the Court; and he obſerved that though it was non: ſuit in . 
held in Eggleton v. Smith (a) that the Court would not grant 7 — 1 
ſuch an application, yet in Bentley v. Scott (b) the contrary was 9 
i determined, on the expreſs ground that the act of parliament (s) | | 
10 had made no diſtinction. But . 
e- Per Curiam. In replevin both parties are actors. And as 1 
the defendant might have carried down the record by proviſo, ö 'l 
it is an anſwer to this application. 1 
Rule refuſed (d). | | | 
of W | 
td (a) Say. en Coſts 168. This probably, is the ſame caſe as that reported in 1 Bl. Rep. | | | 
ur 575, by the name of Eggleton v. Smart. : | 4; 
he (6) 2 Barnes 2 57+ (c) 14 Geo. 2. c. 17. i | 
(4) Judgment as in caſe of à non-ſuit may be given in a traverſe of a return to a 1 
dundamus. Pe. 4 vol. 689. Wi. 
* (*) Vide Sbortridge v. Hiern, poft. 5 vol. 400. S. P. þ 
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CASES ix TRINITY TERM 


Hax x Ar, Bart. againſt Suirn and WILLI AIIs. 


N an action of aſſinngſit, Smith one of the defendants (uf. 

fered judgment to go by default, and Williams the other 
defendant, at the Sittings during the Term at Guildhall, ob- 
tained a verdict. 

Mood, for the plaintiff, contended then, and renewed his mo. 
tion now, by leave of the Court, for a non-ſuit ; but Lord Kenyn 
then thought that there could not be a non-ſuit in the cauſe iy 
reſpect of one of the defendants, after judgment for the plaintil 
by default againſt the other, C : 

The Court were clearly of the ſame opinion; and aid it lad 
been often ſo decided. = 

FE 4: Rule denied (o). 


(a) Weller v. Goyton and another, x Barr. 358. and Harris v. Fart, 
Cowp. 485. S. P. | PN ; 


SMITH one, &c. againſt BOWER. 


CASE upon promiſes. Pleas, the general iſſue, and the 

Statute of Limitations. Replication that within ſix years 
after the cauſe in the firſt count accrued, namely, on the 28th 
November 1785, the plaintiff ſued out a bill of Middleſex againſt 
the defendant and one John Afle, for the ſame cauſe of action, 
returnable Monday next after eight days of S. Hilary; that, on 
a return that thoſe defendants were not found, another writ was 
iſſued, returnable Wedneſday next after fifteen days from the 
day of Eaſter; that regular continuances were entered till Friley 
next after the Morrow of All Souls, at which day the plaintitf 
appeared and offered himſelf againſt the defendants in that plea, 
but the ſheriff did not return the precept, nor did any thing 
therein; therefore the plaintiff, afterwards, on the 6th of M. 
vember 1789, proſecuted out of this court againſt this defendant 
an attachment of privilege for the ſame cauſe of action; t0 
which the defendant appeared, Sc. And the plaintiff averred 
that the bill of Middleſer firſt ſued out and returned and the 
ſeveral other writs and the writ of attachment of privilege 
were ſeverally ſued out with a view to exhibit his bill or dec!ate 
for the ſame cauſe of action as is mentioned in the ſirſt cout 
There was alſo a replication, as to the reſidue of the promiſes 
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n the other counts, that the defendant undertook and promiſed 
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within fix years before the exhibiting of the plaintiff's bill ; on x⁊5.¶̃⁴ 


which laſt iſſue was taken, To the firſt replication there was a 
demurrer, and joinder, 

Mood, in ſupport of the demurrer, inſiſted that the replica- 
tion could not be ſupported, inaſmuch as the attachment of pri- 
vilege could not be conſidered as a continuance of a ſuit com- 
menced by a bill of Middleſex. But the bill of Middleſex ought 
to have been regularly continued on the record. Formerly it 
was doubted whether or not the plaintiff might reply a latitat 
ſued out within the fix years; and though it has long been ſet- 
tled that he may, yet “ the latitat muſt be taken out with in- 
« tent to declare in that action, and muſt be continued to the 
« filing of the bill.” 2 Burr. 961. Now here the former pro- 
ceſs was abandoned, and another writ, totally unconnected with 
it, ſued out. The attachment of privilege therefore cannot be 
conſidered as a continuance of the action commenced by the bill 
of Middleſex, any more than a writ ſued out in another 
court. And the plaintiff himſelf conſidered the attachment of 
privilege as the commencement of another writ, for he has 
ſtated in the replication that he proſecuted by attachment of 
privilege, 

Manley, contra, admitted that if an attachment of privilege 
muſt be conſidered as an original writ the replication could not 
be ſupported, but contended that * it was only as a /atitat and 
not as an original;“ 1 So. 367; and conſequently that it 
might be conſidered as a continuance of the former writ. An 
attachment is mere proceſs to bring the party into court. Dixon v. 
Atkinſon, 2 Barn. 343. The Statutes of Limitations have always 
been conſtrued ſtrictly to prevent a plaintiff's being defeated in 
a juſt demand; Sir . Jones 312,3z Cro. Car. 294; and 
Sg. 4443 and in 2 Bl, Rep. 1133. it was ſaid that “ a ſuit 
actually begun, however informally or irregularly, was ſuffici- 
ent to ſtop the limitation,” In anſwer to the laſt obſervation 
by the defendant's counſel that the plaintiff has ſtated that he 
commenced another action by proſecuting out of the Court the 
attachment of privilege, that is a mere deſcription of the right 
in which the plaintiff ſued. In 2 Lev. 40, and 1 Fentr. 199, 
§. C., where an attorney ſued by original, and declared upon his 
privilege, it was held that the alleging of his profeſſion and pri- 
vilege in the declaration was ſurplufage. There may be ſome 
caſes where the party can not be brought into court by any 
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other means; as ſuppoſe after ſuing out a bill of Middle/ex or 3 
latitat the defendant became a member of parliament, or an at. 
torney, he muſt then be ſued as a privileged perſon ; and that 
would not be a diſcontinuance of the bill of Middlſex or latitat, 

Lord Kenyon, Ch. J.—lt is true that if an action be com. 
menced, though informally, to prevent the operation of the Statute 
of Limitations, it will have that effect if it be duly continued 
but the queſtion here is, whether the action were duly con. 
tinued or not. The mode of continuing a bill of Middleſex or 
a latitat is very familiar; it is in every day's practice. But here 
the plaintiff abandoned the proceedings on the bill of Middleſa, 
and ſued out an attachment of privilege, which bears no analogy . 
to the former proceeding. I am therefore clearly of opinion 
that this was not a continuance of the former ſuit, and that the 
replication cannot be ſupported. 

ASHHURST, J.—In order to prevent the Statute of Limitations 
from running, it is abſolutely neceflary, not only that a writ 
ſhould be ſyed out, but that it ſhould be regularly continued, 
Where indeed the plaintiff has been guilty of an omiſſion, or 
mere irregularity, the Court will interpoſe and grant him an in- 
dulgence for the ſake of preſerying the right of action; and it 
is on that ground that we permit continuances to be added 
aſterwards. But where it is admitted that the party has diſ. 
continued, he cannot ſue out a writ of a different nature and 
conſider it as a continuation of the former action: he muſt pur- 
ſue his action in the mode allowed by the Courts. 

Bur LER, J.— The word * continuance” is ſo plain and ſimple 
in itſelf that it is not capable of two interpretations. When we 
ſpeak of writs being continued, we mean that it muſt appear 
on the record that the Court has from time to time kept the origi- 
nal ſuit alive; and that the plaintiff is proceeding to bring the de- 
fendant into court on the ſuit originally commenced. But it mult 
appear on the record that it was a continuance of the e11- 
ginal writ. Now here a bill of Aiddliſe was ſued out, which 
was continued down to a certain time, when that proceeding 
ſtopped, and then the plaintiff ſued out an attachment of pri- 
vilege, which was not a continuance of the former writ ; for it 
has no conneCtion with it. The caſes from Sh ft and Barnes 
were cited to ſlew that an attachment of privilege was only as 
a latitat, and not as an original writ : but that proves that it is 
not a lalitat; for nullum fimile eft idem. With reſpect to the 
inſtances put of a perſon becoming a member of parliament, or 

an 
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an attorney, after he is ſued; it will be time enough to decide 
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the former when it occurs : but the latter is too clear to admit —— 


of a doubt; for he cannot avail himſelf of the privilege which is 
conferred on him after the action is brought: and, if in ſuch a 
caſe he were to plead his privilege, the plaintiff might reply that 
the writ was ſued out againſt him before he became an attorney. 
Grost, J. —TheStatute of Limitations(a) enacts that all actions 
upon the caſe, Oc. ſhall be commenced and ſued within fix years 
next after the cauſe of action: but this ſuit was not commenced 
within that time; for a bill of Mzudleſex and an attachment of 

privilege cannot be ſaid to be one and the fame ſuit. 
Judgment for the defendant, 


(a) 21 Jac. 1. c. 16. f. 3. 


——— ... — — 


T. PoMERY, Aſſignee of J. Pomtry, againſt Pax TIx row 
and Another, Executors of M. GrrLLs. 


HIS was an action of covenant. The declaration ſtated 
that by an indenture, dated 3d January 1764, M. Grylls 

in conſideration of 301. demiſed to J. Pomery a moiety of the 
tithes of corn and grain in Sr. Nyet in Cornwall, for 99 years, 
if the plaintiff ſhould ſo long live, to commence from and im- 
mediately after the deaths of J. Pomery and . Carlyon, at the 
rents of 194. payable quarterly, two capons yearly, and a heriot 
of 40s. on the death of the plaintiff, he dying tenant in poſſeſ- 
fon. That the leaſe contained a covenant by M. Gry/ls, war- 
ranting title to J. Pomery, his executors, Sc. The declaration 
then ſtated the deaths of J. Pomery and E. Carlyon, on which 
the plaintiff became poſſeſſed of the moiety of the tithes. That 
one C. Grylls, being ſciſed in fee of the moiety of the ſaid 
tithes, by will dated 23d April 1726, deviſed all his manors, 
meſſuages, lands, tenements, and hereditaments, with their ap- 
purtenances, to his wife Mary Grylls for life, remainder to 
truſtees to the uſe of William Grylls for life, remainder to the 
uſe of R. Grylls the eldeſt fon of Milliam for life, remainder to 
the uſe of his firſt and other ſons, &«. in tail-male, remainder to 
the uſe of M. Grylls (the leſſor) ſecond ſon of V. Grylls, for 
life, remainder to the uſe of his firſt and other ſons in tail-male, 
remainder to the deviſor's own right heirs. That the deviſor 
| declared 
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declared his intent to be, that notwithſtanding any uſe or eſtate 
therein limited, it ſhould and might be lawful to and for the ſaid 
. Grylls for and during the term of his natural life, and after. 
wards to and for all and every other perſon or perſons to whom 
the lands and premiſes aforeſaid ſhould by virtue of the limit. 
ations aforeſaid come and deſcend, as the ſame ſhould happen, :t 
his and their wills and pleaſure, from time to time and at all 
times, by any deed or deeds indented, under their hands and ſeals 
reſpeCtively, to grant, demiſe and /ea/e all or any of the ſaid maners, 
parts of manors, meſſuages, lands, tenements, and hereditaments, 
to any perſon or perſons whomſoever, for 1, 2, or 3 life or lives, 


or for the term of gg years, to be determinable on the deaths of 


1, 2, or 3 perſon or perſons, either in poſſeſſion or reverſion; . 
as the uſual rents, and other yearly payments, dues, reſervations, 
and heriots be from time to time reſerved and made due and 
payable yearly to ſuch perſon and perſons, to whom the next and 
immediate reverſion and inheritance of the ſaid premiſes ſhould 
by virtue of the limitations and uſes therein-before mentioned 
from time to time appertain and belong; and ſo as there ſhould 
not be at any one time any greater or larger eſtate upon any ce 
tenement, or part of a tenement, ſo leaſed, demiſed, and granted, 
than for 3 lives, or for 99 years, determinable on the deaths of 
1, 2, or 3 perſon or perſons, either in poſſeſſion or reverſion; 
and ſo as ſuch leaſe or leaſes ſhould not be made diſpuniſhable of 
waſte. The declaration then ſtated that, after the deceaſe of 
Charles Grylls, the ſaid Mary, William, and Robert Gryllr 
were ſucceſſively ſeiſed of the ſeveral and reſpeCtive eflates 
above deviſed to them; and that R. CHI, being ſo ſeiſed, on 
the 29th September 1742, made the demiſe of the-premiſes in 
the above indenture mentioned for 99 years, determinable (as is 
therein mentioned) on the deaths of J. Pemery and Elizabeth 
Carlzon, That R. Grylls afterwards died, without iſſue of his 
body; whereupon the ſaid Mathew Gry/ls became ſeiſed of 
the reverſion of the moiety of the faid tithes for the term of 
his life, the remainder thereof belonging in the manner by the 
above will limited; and being ſo ſeiſed, demiſed the ſame to 
the ſaid F. Pomery in manner above ſet forth, and during the 
term therein died without iſſue male of his body. That IF. 
Grylls had no other ſons beſides the ſaid Robert and Matheny. 
That after the death of Mathew one Richard Gervess Grylln 
claiming title to the ſaid moiety, as right heir of Char tes GH 
the devilor, he being the grandſon of Gerveys Grylls the brother 


of 
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of Charles Grylls, brought an ejectment againſt the preſent 1790. 
plaintiff for the recovery of the moiety of the ſaid tithes, in as 
much as the ſaid Mathew had not good and ſufficient right, &c. P ——_ 
to grant aud demiſe the ſame according to the form and effect Parrixe- 
of the above leaſe; and, in Michae/mas Term 1785, obtained a . 
judgment againſt the preſent plaintiff for the recovery thereof, 
who was thereupon ejeQted, &'g, 
Jo this declaration the defendants pleaded, firſt, that the in- 
denture was not the deed of Mathew Grylls; 2dly, that Ma- 
thew Grylls had good and ſufficient right to grant and demiſe the 
{aid tithes according to the tenor and effect of the ſaid indent. 
ure; and, 3dly, that the plaintiff was not ejected, Sc.; upon 
which ifſues were joined. And at the trial at the laſt Launceſton 
Aſſizes before Perryn, Baron, a verdict was found for the plain- 
tif, ſubject to the opinion of this Court on the following caſe. 
Charles Grylls was, at the time of making his ſaid will, ſeiſed 
in fee of the moiety of the ſaid tithes, and of certain manors, 
lands, tenements, and hereditaments, and deviſed in the man- 
ner ſtated in the declaration. The indenture of demiſe, on 
which the action is brought, and a counterpart thereof, were 
duly executed, c. Mary, William, Robert, and Mathew Grylls, 
in the will mentioned, were reſpectively ſeiſed of the ſaid tithes, 
and died, as in the declaration ſtated, before the demiſe in the 
declaration in the ejectment therein mentioned. Nobert and 
Mathew died without iſſue male; and /:/{;am had no other ſon, 
beſides the ſaid Robert and Mathew. At the time of making the 
leaſe, on which this action was brought, there was no ſub- 
ſiting leaſe of the tithes, except the leaſe mentioned in the de- 
claration, dated the 29th September 1742. Richard Gerveys 
Grylls, the grandſon, being the right heir of the deviſor, obtain- 
ed a verdict in the ejectment on the 25th of Fuly 1785 and in 
the following Term ſigned judgment, and ſued out his writ of 
habere ſacias poſſeſionem, which was duly executed, At the 
time of making the will of Charles Grylle, part of the premiſes 
thereby deviſed in the manner ſtated in the declaration, and not 
comprized in the leaſe on which this action is brought, had been 
yſually demiſed, reſerving rents, and other yearly payments, 
dues, reſervations, and heriots: but the moiety of the ſaid 
tithes was never leaſed before the making of the will of Charles 
Grylls. The preſent defendants had notice of the ejectment 
brought by the ſaid R. Gerveys Gry;!s on the 11th day of Ferty 
| 4785 that cauſe was tied # Bdmin on the 2 5th of the ſamg 
wonthy 
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month, and a verdict found for the leflor of the plaintiff. 1, 


— uas proved at the trial of this cauſe that the value of the moiety 


Poux 
4 ain 


of the ſaid tithes was 30 J. per annum ; and it was contended on 


Pax11x6- the part of the plaintiff that the mode of eſtimating the damage 


oN. 


ſuſtained by him, if he were entitled to recover, was to aſcer- 
tain the value of the intereſt in the ſaid term contained in the in. 
denture, on which the aCtion is brought, at the time of the 
death of Mathew Gry/ls, and to add to the amount thereof the 
coſts of defending the ejectment, by which mode of eſtimation 
of the damages the ſame amount to 5001. On the part of the 
defendants it was inſiſted that the plaintiff was only entitled to re. 
cover the ſum of 3o l., being the fine paid on the making of the 
leaſe, ths intereſt thereof calculated to the time of the judgment, 
and the coſts of defending the ejectment, which ſums amount 
to 125 J. 175. 2d. : 

This caſe was argued laſt Term by Lens for the plaintiff, and 
Burrough for the defendants ; and again, on this day by Law. 
rence, Serjt. for the defendants; Morris was to have argued for 
the plaintiff, but the Court were ſatisfied with the former argu- 
ment. 

Lens, for the plaiatiff, contended that he was entitled to re- 
cover on the ground that Mathe Grylls had no power to make 
the leaſe in queſtion (a). Powers of this ſort have always been 
conitrued ſtrictly, fo as to prevent the reverſioner from being 
injured for the ſake of a preſent benefit to the poſſeſſor; though 
ſtill indeed the intention of the party is the true rule of con- 
ſtruction. Now here the manifeſt intention was that nothing 
ſhould be demiſed but what had been uſually demiſed before; 
the reſt was intended to remain in the hands of the poſſeſſor, for 
the time being, for his benefit. For according to the terms 
of the power the w/ual rent was to be reſerved for every thing 
which was demiſed ; and therefore taking the whole of the 
power together it amounted to this, that all ſuch parts of the 
eſtate as had been before demiſed might be demiſed again on the 
uſual rents, but that the other part ſhould not be demiſed at all; 
and here it is ſtated that there had been other parts of the eſtate 
before demiſed, but that this had not. In Mountjey's caſe (6) it ap- 

(a) A prelimirary objection was taken, wiz. that the defendants were eſtopped 
ſrom inſiſting on the title of M. G. becauſe he had notice of the ejectment brouglit 
againſt the plaintiff and neglected to defend his title : but as the judgment of the 


Court was founded on the principal queſtion only, it is thought unneceſſary to enter 
into this and other minute points which were ſtated in the courſe of the argument» 


(hb) 5 C. 3, F. and Mere 197. S. C. 
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peared that by a ſpecial act of parliament the manor of Hempſtone 1790. 
Arundel was entailed on A. the wife of Lord Mountjoy, witiꝛxwæ a 


q 

7 ſeveral remainders over, with a proviſo that neither of the I | | 

] donees ſhould alien, c. the ſaid manors, &c. or any part thereof, Pazrixes by 

a but only [ apud alia] for term of life, or for years, or at will, 8888 4 

; aſter the cuſtom of the manor, yielding the true and ancient rent i" 
of the ſaid lands and tenements ; and that all other acts ſhould i 
be void. The ſpecial verdict further ſtated that the manor con- | 
fiſted of ſeveral free rents, and copyhold tenements, an acre of | | 


| 

| 

waſte, &c. The Lord Mountjoy aud his wife demiſed a moiety | 
of the manor with the appurtenances for 3oo years rendering | 
tent. There the ſecond refolution of the Court was, that in | 
reſpect that the acre of waſte had never been demiſed before, the 1 
rent which was entirely reſerved out of the whole, could not be 1 
faid to be wetus et antiquus reditus ; for how could it be called 1 
ſo when it iſſued out of a thing which never was charged with | 
any rent before ? And the fourth reſolution went ſtill further N 
ſor the leaſe was alſo held bad, becauſe the rent was reſerved It 
half-yearly inſtead of quarterly, the latter being the moſt bene- | 
ficial for thoſe in remainder. This ſhews the great ſtriftneſs | | 
with which the Courts have conſidered this fubject. And the 314 
words of the report in Maore are ſtill ſtronger ; for it is there j 
faid, that by the words yielding the true and ancient rent, &c. 
it is of neceſſity that the thing demifed ſhould have been in 
demiſe before, and that the rent ſhould be reſerved on fuch de- 
miſe, which was not the caſe ; wherefore there was no true | 
and ancient rent reſerved. The foundation of that judgment | 
was, that the intention of the parties, that nothing ſhould be 7 j 
demiſed which had not been before demiſed, was to be collected l 
| 


from the words, yielding and paying the true and ancient rent z” " 
and that choſe words operated in reſtraint of the former words 
of the act giving the power. The cafe of Bagget v. Oughton (a) | 

was decided on the ſame principle; where in a marriage ſet- | 

tlement there was a proviſo that any perſon ſciſed by virtue ; 

thereof of the land, might leaſe for thrice lives or twenty-one ; 
years, all or any part of the premiſes at ſuch yearly rents or more | 
as the ſame were then let at. The queſtion there turned on 
he validity of a leaſe of a capital meſſuage, for twenty one years 
reſerving no rent, which had never been let before : The Court 
were unanimouſly of opinion that it was void -referring to the 40 
(a) 8 Mad. 249 «nd Forte). 332. 


13 jud ment 


" Co 


— 2 3 rj 


8 
* 


* « 
oy Y - — 
2 3 
* 
- A * 25 
— 
e LES - 
* N 


Rr 
* 7 _ : o 


8 U 4.2 
-—+ $1, Y * 
3 ä ** 


n 


. 


4 ut . 9 > 7 * 


670 


CASES mw TRINITY TERM 


1790. judgment of Lord Ch. J. Vaughan, in Triſtram v. Baltinglaſ, (als 
— — where he ſaid that where power is given to make leaſes of lands 
_ for twenty-one years, reſcrving the rents which were thereon 
PaxTixc- reſerved at the time of making the deed, in ſuch caſe the lands 


demiſable by that power muſt be lands then in leaſe on which 
ſome rent is reſerved, And according to Forteſcive's report of 
the caſe, the Court held it a void leaſe notwithſtanding Comer: 
ford's caſe (Y), and that of Walker v. Wakeman (c). And it is to be 
obſerved that in the caſe of Baggot v. Oughton there was a general 
power to demiſe all or any part of the premiſes ; which generality 
was held to be reſtrained by the ſubſequent words. With reſpe& 
to Comberford's caſe, which will be relied on by the other ſide; 


there lands were conveyed to uſes, with a power to make leaſes 


of the premiſes or any part thereof for three lives or years deter- 
minable thereon, ita quod ſuch rent or more be reſerved as was 
reſerved or paid thereon for two years next before. Some of the 
lands had not been leaſed before at any rent for two years; and yet 
it was ſaid that the party might leaſe theſe lands reſerving what 
rent he pleaſed ; for it appeared by the generality of the words 
that it was intended that he ſhould have power to leaſe all the 
lands. Perhaps part of that caſe, which goes to ſhew that the 
conſtruction of ſuch a power muſt be governed by the apparent 
intent of the parties, may be ſupported : but if it be cited to 
ſhew that the generality of the words in the firſt part could not 
be reſtrained by the ſubſequent words, that caſe catinot be law; 


For the act of parliament in Lord Mountjoy's cafe had equally 


general words, and yet they were held to be reſtrained by what 
followed. In truth the whole of ſuch a clauſe muſt be taken 
together in order to collect what the intention of the party really 
was; and therefore it is begging the queſtion to ſay, that the 
intention of the party that all ſhould be demiſed is to be col: 
lected from the firſt general words, without taking into con- 
ſideration the reſtrictive words, which control the generality 
of the former, and ſignify part of that intention. In the fame 
manner it might equally be contended that a fee ſhould pals 
by general words in a will, notwithſtanding the addition of ſub- 


ſequent words, ſhewing a manifeſt intention that only an eſtate 


for life or in tail ſhould pafs. Another caſe is that of Walker 
v. Wakeman (d); where an eſtate conſiſting »f land and a rec- 


(a) Yaugh. 38. (6) 2 Rel. Abr. 262. fl. 15. (e) 2 Lew. 1 50. 
(4) x Ventr 294. and 2 Lev. 150. 6 C. Era 
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tory was conveyed to the uſe of one for life, &c. with a power 


o let the premiſes or any part of them, ſo as ſuch a reat was 
reſerved for every acre of land. The tenant for life demiſed 
the rectory which conſiſted of 2 only, reſerving a rent; and 
he Court held that the leaſe of the rectory was good. But 
there the reſtriction could not be applied to the ſubject matter 
of the rectory; for the rent was to be reſerved for every acre ; 
and Hale ſaid in the report of the caſe in 3 Keb. 595. that re- 
ſerving 55. per acre muſt be intended of ſuch things as con- 
ited of acres. But here the reſtriction does operate upon the 
ſubject matter of every part of the premiſes contained in the 
power. And beſides the reſolution there was chiefly grounded 
on Comberford's caſe, as to which Lord Hale obſerved that, 
þ res efet integra, he ſhould have been of another opinion. As 
to the caſe of Winter v. Loveday (a), in which it was ſaid that 
where a qualification is annexed to a power of leaſing, which 
if obſerved goes in deſtruction of the power, the law will diſ- 
penſe with ſuch a qualification; as for inſtance where there is 
a power given to one to make a leaſe of a manor or of any part ſo 
a3 the ancient rent is reſerved, he may by this power make a 
leaſe of the ſervices, parcel of the manor, upon which no rent 
can be reſeryed, otherwiſe the expreſs power would be de- 
ſeated; the anſwer to that is, that it was not the point in judg- 
ment before the Court: but beſides the qualification in this caſe 
does not go to the deſtruction of the power; for there is ſome- 
thing on which the power may operate even though the quali- 
cation were obſerved. Neither is the laſt caſe on this ſubject, 
that of Geodtitle v. Funucan (b), an authority againſt the plain- 
tif; for there Lord Mansfield relied on the power to leaſe the 
manors and fiſheries being expreſsly given (e), and obſerved that 
the reſtriction that the uſual rent or more ſhould be reſerved 
could not have been intended to operate on the f/beries demiſed. 
There too the manor and fiſheries were of very triſſing va- 
ue, and therefore could not have been within the contempla- 
tion of the parties; and the reverſioner could not be injured, ag 
in ſact 30 J. a year more was reſerved than had ever been paid 
before, Whereas in this caſe the value of the tithes is 30 J. per 
annum; and, as only a nominal rent was reſerved, a material in 


{#) Carth 429. (5) Doug!. 543. 


againſt 
ParTING= 
TOX. 


le) Note, That appears by the judgment of Lord Mansfield in the printed report, 


ad tear, reference to the original itate of the cafe, but the word i happens not 
s be inſerted in the previous part of ili rei ect. 


jury 


mY 
—— 4 


- 
— — — _— g—_—— — — —— — — ——à— : 
— 8 yy 
s * _ — — ͤ -— — — 


F rs I CER 


——— 


—  —— ——— 
4 — ä — —_ 


672 
1790. 


Poux Av 


Pak TING- 
TON. 


CASES in TRINITY TERM 


jury has been done to the reverſioner. And in that cafe the Coutt 
acknowledged the caſe of Baggot v. Oughton to be good law, 
and profeſſed to proceed upon it. The principle here contended 
for was alſo recognized in the caſe of Doe v. Sandham (a); where 
it was held that an unuſual covenant in a leaſe was an undue 
execution of a power to leaſe reſerving the ufual covenants, and 
that the leaſe was void, Upon a review of all the authorities 
it appears that the intention of the parties is the governing 
principle of conſtruction, which can only be collected by cons 
ſtruing the whole together: and upon a queſtion of intention, 
if it were even doubtful on the words themſelves, it is material 
to obſerve that tithes are not uſually a ſubjeC of demiſe. 
Lawrence, Serjt. and Burrough, contra, The queſtion muſt 
depend on the intention of the deviſor and on the adjudged caſes, 
Now the will is drawn in a technical form, and all the limits. 
tions in it are confined to the male branches of the family ; from 
whence it is fair to infer that it was the deviſor's intention to 
give the perſon in poſſeſſion a power of making a proviſion for 
the female parts of the ſamily out of any part of the eſtate, 


The intent that every part of the eſtate might be leaſed is 


{ufficiently expreſſed by the general words which the deviſor 
has uſed; for the power to leaſe contains a deſcription of 
all his manors, lands, tenements, hereditaments, Cc. in the 
moſt general words; and there is nothing to reſtrain the ope- 
ration of thoſe words as to the ſubject matter of this demiſe, 
The power given in Maunljoy's caſe was a negative one; and not 
a general power, as this is, with a qualification annexed to it, 
There the proviſo was that the perſon in poſſeſſion ſhould not 
alien, &c. but only for a jointure, &c. and at ſuch rents. That 
thereſore could not be extended to give an affirmative power of 
leaſing a ſubject matter, where the condition impoſed could not 
be complied with. The cafe of Bagget v. Oughtzn alſo turned 
on the intention of the parties; and Lord Mansfield, when con- 
menting on that caſe (6), ſaid “ that the nature of the power 
« ſhewed that it could not be meant to extend to the ancient 
« manor houſe at all, much leſs without reſerving any rent.” 
But the nature of this property does not manifeſt that it was the 
deviſor's intention that the tithes ſhould not be demiſed. As to 
the caſe of Triſlram v. Lady Baltinglaſs (c); there the power 
was © to let all or any of the premiſes which at any time 
« theretofore had been uſually letten or demiſed;” the words 


(a) Ante, 1 vol. 705, (b) Doug!. 552% (e) Vaugh. 28. 
« which 


r 
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the power; they operated as a negative power, and conſequently ——— 


only ſuch part of the property as had been letten before could be 


Pomrery 
againſt 


demiſed under it. If then theſe three caſes do not govern the Par rrxge 


preſent, there are ſeveral authorities to ſhew that this leaſ? may 
be ſupported under the power, The firſt of them is Comber- 
ds caſe, which has always been conſidered as a leading au- 
thority on this queſtion. That is not an abridged, but an 
original manuſcript caſe of Serjt. Reiſe; and it has been re- 
peatedly recognized in ſubſequent caſes; 2 Lev. 1503 1 Ventr, 
294; 12 Mod. 151; and Dougl. 553. The caſe of Walker v. 
Wakeman (a) is alſo a ſtrong authority; for there, though the 
power required a reſervation of g s, rent for every acre of land, a 
leaſe of rhe rectory, conſiſting of tithes, was held good, becauſe 
the reſtriction was inapplicable to the ſubject of the demiſe. 
And though Lord Hale there ſaid that perhaps he ſhould have 
been of a different opinion, had the queſtion not been decided, 
yet he held himſelf bound by the authority of Comberford's caſe, 
and thought the law on this ſubject was not to be ſhaken. The 
caſe of Winter v. Leoveday (6), which is conformable to Com- 
lerferd's caſe, takes the diſtinQtion between ſuch qualifications 
as may and may not be diſpenſed with: namely, „where a 
« qualification is annexed to a power of leaſing, which if ob- 
 ſeryed goes in deſtruction of the power, the law will diſpenſe 
« with ſuch qualification.” Here therefore if the words © re. 
« ſerving the uſual rent,” We, be conſtrued to extend to the 
whole power, it will deſtroy the generality of that power. The 
intention of the deviſor was, that the uſual rent ſhould be 
reſerved for ſuch parts of the premiſes as had been uſually 
letten before, but not to reſtrain the perſon in poſſeſſion from 
alſo letting other parts of the premiſes which had not been be- 
fore demiſed, This mode of conſtruction is alſo agreeable to 
Lord Mangsfield's opinion in the caſe in Douglas ; where, ſpeak- 
ing of Comberford's caſe, he ſaid, “ the reaſoning was, that, the 
power being to let all, it would go in deſtruction of the power 
© toreſtrain the tenant for life from letting part, becauſe it had 
© not been let before.” In the caſe in Douglas, of Goodtitle and 
Funucan, it was held that, under a power to leaſe, Wc, © fo as the. e 
« be reſerved at much rent as is now paid for the ſame,” the ma- 
nors and fiſheries were well let, although they had never been de- 
miſed before: and Lord Mansfield thought the intention was to give 


(a) 2 Lows 150. (5) Carit, 329. 
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1 power to demiſe all, reſerving as much rent in the whole as had 


been paid before. There is alſo another authority in Vin. Abr. 


Pour 
againſt 


Title © Power,” A. 4. pl. 1., where it is ſaid that, under a power 


PaxTinNG» to make leaſes, reſerving ſo much rent or profit as had for. 


TON. 


merly been reſerved upon every demiſe for 21 years, or three 
lives in poſſeſſion only, lands in the poſſeſſion of the feoffor 
might be demiſed without rent. 

Lens in reply. In thoſe cafes where the leaſes were held good 
notwithſtanding the condition was not complied with, an expreſ 
power to demiſe that particular part of the eſtate was before 
given, which conſequently would have been defeated, if the 
leaſes had not been ſupported. The cafes of Minter v. Loveday 
and Goodtitle v. Funucan turned on that diſtindtion: but in 
this caſe there is no expreſs power to demiſe the tithes ; the in- 
tention to give a power of letting them is only to be collected from 
the generality of the ſirſt words, but the reſtriction expreſſed by 
the latter words ſhews that the deviſor had no ſuch intention, 
The diſtinction which has been taken between negative and 
allirmative powers is not well founded; it is the fame in ſub- 
ſtance whether the power be © not to let but on certain terms, 
or * to let ſubject to certain conditions.” In boch caſes the 
negative mult be taken as part of the power, and the power mult 
be underſtood ſubject to the reſtriction; otherwiſe the intention, 
which can only be collected from the whole power taken tg 
gether, would be defeated. With regard to the caſe cited from 
Viner, it is ſufficient to ſay of it that it has never been aQted 
upon, or even noticed in any of the ſubſequent caſes upon tlis 
lubject. 

Lord Kenyon, Ch. ].—When I firſt read over this caſe I con- 
feſs I entertained no doubt upon the queſtion ; but when Comber. 


ferd's cafe was ſtated at the bar, I withed to ſce on what ground 


the Court proceeded in determining it. For if certain legal 
ideas be annexed to certain technical words, as in the caſe of 


limitations of real eſtates, it would be extremely dangerous to 


depart from the ſenfe given to them by the law, however appa- 
rent the intention of the partics might be to the contrary. Now 


on looking into that cafe the rule will be found to be clear and 


undoubted: but the counſel, who argued Goodtitle v. Funucan, in 
ſtating Comberferd's caſe omitted the moſt important words, 
namely, that the intention of the parties was to govern. If that be 
the rule, and the Judges in conſtruing the particular words of dif- 
ferent powers have appeared to make contradictory deciſions at 

diſferent 
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different times, it is not that they have denied the general rule, 
but becauſe ſome of them have erred in the application of the 
general rule to the particular caſe before them. For in all the 
caſes they proſeſs to determine upon the intention of the parties. 
It is not neceſſary to go into all the caſes which have been cited 3 
becauſe they are all arranged in Dougl. 554. and the due effect 
given to them by Lord Mansfield; from all which he at laſt ex- 
tracts the general rule, that the conſtruction of theſe powers 
muſt be governed by the intention of the parties. And in ap- 
plying that rule to the caſe of Bagget v. Oughton, he ſaid & in a 
« family ſettlement of an eſtate, conſiſting of ſome ground always 
« occupied together with the ſeat, and of lands let to tenants upon 
« rents reſerved, the qualification annexed to the power of leafing, 
« that the ancient rent muſt be reſerved, manifeſtly excludes the 
« manfon-houſe, and lands about it, never let. No man could 
« intend to authorize a tenant for life to deprive the repreſentative 
« of the family of the uſe of the manſion-houſe. The words in 
« ſuch a caſe ſhew that the power is meant to extend only to what 
« has been uſually let. By that means the heir enjoys all the pre- 
« miſes in the ſettlement, juſt as they were held by his anceſtor, 
« the tenant for life : he has the occupation of what was always 
« occupied, and the rent of what was always let.” Now the whole 
of this reaſoning applies molt pointedly to the caſe before us, 
Theſe tithes never have been let, but have always been occupied 
by the poſſeſſor of the eſtate. Therefore I do not think that the 
caſe of Baggot v. Oughton can be diſtinguiſhed from this in prin- 
ciple. That caſe afterwards went to the Houſe of Lords, though 
I do not find it in Bro. Parl. Caſes (a). This is the broad 
ground on which I am of opinion that the leaſe in queſtion is 
not a valid one. There are indeed other grounds upon which 
ſtreſs might be laid to ſhew that this was the intention of the 
deviſor, if it were neceſſary to have recourſe to them. In the 
enumeration of the property to be leaſed every particular men- 
tioned is a corporeal hereditament; the word © hereditament” is 
indeed ſuſſiciently comprehenſive, in its general ſigniſication, to 
include tithes; but the other words, which accompany it, ſhew 
the ſenſe in which it is to be taken here. Another eircum- 
ſtance is that the leaſes are not to be diſpuniſhable of waltez a 
proviſion which could not apply to tithes. But I do not with to 
rely on theſe ſmall circumſtances, my opinion being founded on 


(a) It appears from a note in $ 34:4. 38 1. that this judgment was afirmed in the 
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the general intention of the party, which is fairly to be colleQed 


from the other part of the caſe. For it is inconceivable that the 


Pomrry 
againſt 


deviſor intended under the power of leaſing to give authority to 


ParTiNG- reduce the value of the tithes from 3o/. to 19 s. a-year, And 


To. 


indeed according to the defendant's arguments, the leaſe would 
have been equally good if no rent at all had been reſerved, A 
the leaſe in queſtion therefore is not warranted by the power, it 
is void. 

ASHHURST, J.— The principle, on which this caſe muſt be 
determined, was clearly illuſtrated by Lord Mansfield in Gul. 
title v. Funucan, when he examined the grounds of the different 


deciſions : and indeed his opinion is ſo full and explicit, that it is - 


not neceſſary to repeat the grounds of it here. But the infer- 
ence from them all is that the intention of the parties is to 
govern the conſtruction of the power. Now here the maniſeſt 
intention of the deviſor was, that nothing ſhould be demiſed 
but that which had been letten before; theſe tithes therefore 
could not be leaſed, becauſe the uſual rent could not be reſerved, 
they never having been let before. Perhaps the deviſor had 
this reaſon for impoſing ſuch a reſtriction on the tenant in poſ- 
ſeſhon, that, if no rent had been before reſerved for ſome part of 
the premiſes, there could be no guide for the future rent ; and 
therefore the tenant for the ſake of an immediate advantage to 
himſelf might otherwiſe have made a beneſicial leaſe, reſerving 
only a nominal rent. 


BULLER, J.—The ſingle point to be conſidered is the inten-. 


tion of the deviſor. Now in my opinion the nature of the pro- 
perty alone is ſuſſicient to decide the queſtion. This gentleman 
had an eſtate of a conſiderable value, part of which was in his 
own occupation, and the reſt vas held by leaſe: that was the way 
in which he occupied his property; and he intended that thoſe, 


who enjoyed his eſtate afterwards, ſhould enjoy it in the ſame 


manner. The part of Lord Mansfield's judgment in the caſe of 
"Goodtitle v. Funucan, which has juſt been read by my Lord, 
ſeems to be a judgment formed for this very caſe. For it is 2 
reaſoning on the caſe where part of the eſtate is enjoyed in pol- 
ſeſſion, and part on leaſe z which Lord Mansfield conſidered fo 


clear as not to admit of a doubt. In all the caſes, which Lord 


Mansfield examined, the intention of the parties was the only 
point to be conſidered. The misfortune in Comberford's caſe 
was that the Court relied on two words, ita quod, of little or no 


ſigniſication in themſelves, but which were thought to have 2 
techni 
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technical conſtruction. In Walter v. Wakeman thoſe words re- 1790. 
ceived a ſimilar conſtruction, though manifeſtly againſt Lord 
Hal?s opinion. In the cafe of Bagget v. Oughton the Court got "x ft 
nd of the words ita gued ; for though the reſtriction in that __ —_ 
caſe was to let at ſuch yearly rents or more as the ſame were then 

lt at, yet they were the ſame in ſubſtance. And in Goodritle v. 

Funucan, which was twice argued, it was ſaid by vac of the coun- 

ſel at the bar, that there was no difference whether the power 

were to leaſe reſerving the ancient rent, or ita quod the ancient 

rent be reſerved ; and the Court were of the ſame opinion. And 

the determination of that caſe proceeded on the intention of the 

parties, There Lord Mansfield ſaid the intent was apparent from 

the words of the power, and the nature of the property. Now 

from what was the intention collected? Firſt, from the expreſs 

power to demiſe the manor and fiſhery, which diſtinguiſhes that 

caſe from the preſent: that ſhewed that it never could have been 

intended to annex the reſtriction, of reſerving the uſual rent, to 

the demiſe of the manor, becauſe it had never been let before; 

next, from the value of the manor, which was merely nominal; and 

zdly, from the ſmallneſs of the fiſhery, which was worth only 

15 . per annum, and had been let once before, though it was 

not in leaſe at the time of the ſettlement ; from whence the in- 

tent was concluded to be, that the party might let all the pre- 

miſes, reſerving as much rent in the whole as had been reſerved 

beſore. That was a harſh attempt by a young nobleman to ſet aſide 

the whole leaſe on account of the trivialarticle of the fiſhery, which 

none of the parties to the ſettlement ever underſtood was meant to 

be excepted out of the power of leaſing. In that caſe, too, the Court 

relied on the words at the end of the power © or proportionably 

for any part thereof,” though no notice is taken of it in the 

printed report. For thoſe words ſhewed that it was the intention 

of the parties that the quantum of the rent, and not any particu- 

lar part of the premiſes included in the ſettlement, was to guide 

the perſon in executing the power. But in this caſe the deviſor 

did not intend that any part of the eſtate ſhould be let but that 

which had been uſually demiſed before. 

Grose, J.—This has been very properly conſidered as 4 
queſtion of intention; and the intention of the deviſor clearly 
appears to have been this, that ſuch parts of the eſtate as had 
been before leaſed ſhould continue to be granted on leaſe, re- 
ſerving the uſual rents, but that thoſe parts, which had never 
been before demiſed, ſhould not be let. Now it appears by the 
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1790. Caſe that the lands had been let before, but not the tithes; anf 
m— — conſequently this leaſe of the tithes cannot be ſupported, Thiere 
P =” is another expreſſion, beſides thoſe which have been already 
PaxTinG- commented on by the Court, which ſhews that this was the 
rox. ; 3 

deviſor's intent; for part of the reſtriction was * that there 

« ſhould not be at any one time any greater eſtate upon any one 

« tenement, or part of a tenement fo leaſed, than for three live; 

or 99 years.” Now though the word © tenement” in its gene. 

ral ſenſe may include 77hes, yet it is clear that it was not ſo uſed 

in this power. On the former argument my doubt aroſe on 


Comberford's caſe z and even there the Court profeſſed to decide 


on the intention of the parties. And thaugh I differ with . 


them in the conſtruction of the words there uſed, yet I agree 
with the principle upon which that caſe was determined. [ 
alſo agree with Lord Mansfield's opinion, in his comment on 
the caſe of Baggat v. Oughton, which applies forcibly to the 
preſent caſc, 

| | Poſtea to the plaintiff (a), 


(a) The Court ſaid that, unlefs the counſel agreed upon the ſum to be taken a 
damages, they muſt neceſ(ſatily ſend the caſe back to a jury, to have the quantum ol 
damages aſſeſſed; but, as far as they could hint any opinion on the ſubject, they 
thought that the plaintiff ought only to take the ſmaller ſum; on which it wa 
agreed that the verdi& ſhould be entered for 1257. 175. 24. 


v4 Ms 8 5 = 


Nuglar, STOKES againſt RUSSELL, 
June 8th. 1 
HIS was an action of covenant on an indenture, dated 


* _ October 26th, 1780; by which the plaintiff and one R. M 
term by demiſcd, according to their reſpeCtive eſtates and intereſts, cer- 


way o . . X | 
— premiſes to the defendant for eleven years, at the yearly 


and then rent of 200 J. payable quarterly; in which the defendant core- 
ona nanted to repair, and to pay the rent, and the declaration al- 


3 _ Ggned two breaches, one for not repairing, the other for non- 
ſhorter Payment of rent. The defendant pleaded, 1ft, Non «ff fadu:; 


_ 2dly, that R. Wel before and at the time of making the leaſe 


covenants was poſſeſſed of the demiſed premiſes for the reſidue then to 
for the rent : 14 
and repairs Come of a term of gg years, commencing on the 24th of 7. 

are only 1770, ſubject to an equity of redemption by the plaiatiff on 
mortzagur payment of a certain ſum with intereſt ; and that the ſeveral 

his aſ- , . a 

— covenants in the declaration mentioned were made by the de- 
the intereſts 8 5 

ot the mortgagor and mortgagee become extinguiſhed during the leaſe by the reverſioner acquiring 
their eſtates, {till the nzortgagor may maintain an action of covenant againſt the leſſce, the cove« 


nants being in groſs. ſendant 


tu 
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| ſendant with the plaintiff in reſpect of the ſeveral and reſpec- 1790. t | | 
tive eſtates and intereſts of the plaintiff and R. Webb in the faid ———— | 't 
demiſed premiſes, and not otherwiſe. That one G. Medley before Po þ 


and at the time of making the ſaid indenture, and from thence Ruz:zzzi, - 
until and at the time of making the indenture thereafter next 
mentioned, was ſeiſed in fee of the reverſion of the ſaid demiſed 
premiſes, expectant on the determination of the ſaid term of 
gg years, and on the 23d and 24th March 1781, by indentures of 11 
leaſe and releaſe, he bargained fold and releaſed the ſaid reverſion 
to the plaintiff and M. Thomas and their heirs in truſt as to the 
eſtate and intereſt of M. Themas for the plaintiff in fee; by 
virtue whereof they became ſeiſed; and on the 26th and 27th | M 
of March 1781, by indentures of leaſe and releaſe, they bargained ” Ho 
ſold and releaſed the ſame to M. Thackeray and his heirs in truſt | | 
for R. Webb in fee, ſubject to a proviſo for the redemption of ' 
the premiſes on payment by the plaintiff to Webb of a ſum of 1 
money on a certain day paſſed; by virtue whereof M. Thackeray q 
became ſeiſed in fee of that reverſion. That during the term 1 
granted by the leaſe the defendant being ſo poſſeſſed, &c. for the 1 
term of -11 years, and the reverſion of the ſame for the then | 
relidue of the term of 99 years belonging to the ſaid R. Webb, 
the further reverſion thereof belonging as aforeſaid, ſubject to | 
ſuch equity of redemption by the plaintiff, R. Webb died on | 
zoth May 1785, having firſt made his will and thereby given all 1 | 
his worldly eſtate and effects to one Surah Webb for ever, and l; 1 
appointed her ſole executrix, who proved the will, and aſſented 
to the bequeſt, and claimed to have the ſaid reverſion for the | 
then reſidue of the term of 99 years (ſubjeCt to the equity of re- | 
demption by the plaintiff) and the money thereupon ſecured to 141th 
N 


33 — 


R. Webb in his life, as legatee thereof; and by virtue of ſuch , 14 
bequeſt, aſſent, and claim, ſhe became poſſeſſed of the ſaid rever- 1 
lion of 99 years. That by indentures of leaſe and releaſe of the 
12th and 13th February 1787 M. Thackeray and the plaintiff, 
according to their reſpective eſtates and intereſts, bargained ſold l 
and releaſed to Sarah Webb in fee the ſaid reverſion, freed and } 
diſcharged from all equity of redemption, by virtue whereof and 
by force of the ſtatute, &c. the ſeveral and reſpective eſtates and in- | 
tereſts of the plaintiff and of R. Mebb of and in the ſaid premiſes, | 
in reſpect whereof the covenants were ſo made by the defendant 
with the plaintiff, became and were wholly merged and extin- | 

| 

| 


guiſhed, 3dly, That at the time of the demiſe R. W-bb was 
poſſeſſed of the demiſed premiſes for the reſidue of a certain 
XX 4 | term 
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1790. term of gg years, commencing on the 24th of June 1770, ſub. 
w—— ject to an equity of redemption by the plaintiiF on payment of 2 
SToOxEs certain ſum to R. Webb; and that the ſeveral covenants in tlie 


OT ROT — ER 


r 4p7 
< N > 


— 


— et Ai ate Fr 
8 „ 
d P ' - — 


declaration were made by the defendant with the plaintiff in re. 
ſpect of the ſeveral and reſpeQtive eſtates and intereſts of tl 
plaintiff and R. Webb, And that during the term, to wit, on 
the 13th of February 1787, the ſaid feveral and reſpective in. 
tereſts of the plaintiff and R. Webb in the demiſed premiſes, 
in reſpect whereof the covenants were ſo made by the defendant 
with the plaintiff, became and were wholly ended and determin. 
ed. Athly, That R. Webb was poſſeſſed of the reverſion of 9g 
years, ſubject, Sc. (as before); that the ſeveral-covenants were 
made by the defendant with the plaintiff in reſpect of the faid 
equity of redemption of the plaintiff, and not otherwiſe. That 
on the goth May 1785 R. Webb died, having firſt duly made 
his will, and appointed S. Webb executrix, who proved the 
ſame, and thereby became poſſeſſed of the reſidue of the 99 years 
term, ſubje&, Oc. (as before); and that on the 13th February 
1787 W. M. Thackeray and the plaintiff releafed the ſaid equity 
of redemption to S. Webb; whereby the ſaid equity of redemp- 
tion, in reſpect whereof the covenants were made, became 
wholly extinguiſhed. Sthly, That during the term, to wit, on 
the 13th February 1787, the plaintiff's eſtate and intereſt in the 
premiſes became determined, Oe. 

The plaintiff demurred to the four pleas in bar; to the fil: 
of which he ſhewed the following cauſes ; That the defendant 
in his ſecond plea alleged as a fact that the covenants in the de- 
claration mentioned were made by the defendant with the plain- 
tiff in reſpect of the ſeveral and reſpective eſtates of the plaintiff 
and R. Webb, or one of them, in the ſaid demiſed premiſcs, 
with the appurtenances, in the ſaid plea ſpecified, and not other- 
wiſe, which is a matter not fit or competent to be averred, or 
upon which any iſſue can be taken; and, ſuppoſing that it was 
competent to be averred, it is not ſhewn in reſpect of which of 
their ſaid eſtates and intereſts the covenants were made. The de- 
murrer to the ſecond plea in bar, in addition to the former cauſes, 
ſtated that it was not ſhewn by that plea what reſpeCtive eſtates 
and intereſts R. Webb and the plaintiff had in the premiſes, or 
how or in what manner the ſame became ended and determin- 
ed; and that the defendant had by that plea alleged matter, upon 
which no material or deciſive traverſe could be taken. The 
demurrer to the third plea added that it was not ſhewn by that 

plea 
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plea that the plaintiff had any eſtate or intereſt in the premiſes, 
to which the covenants could be annexed, or with the remedy 
upon which the covenants would be aſſignable ; the demurrer to 
the laſt plea added that it was not ſhewn what eſtate or intereſt the 
laintiff had therein, or in what manner the ſame was determined, 

The defendant joined in demurrer. 
Marryat was to have argued in ſupport of the demurrers, 

and Shepherd contra. But 

The Court were clearly of opinion (without hearing any argu- 
ment) that the plaintiff was entitled to recover. And Lord 
Kenyon obſerved that the conſequence of their opinion on the 
ſormer occaſion, when they held that theſe covenants, not being 
made with the perſon who had the /egal eſtate, did not run with 
the land, and that the aſſignee of the mortgagee could not 
maintain an action on the covenants, (and with the legality of 
which judgment they were perfectly ſatisſied,) was, that theſe 
muſt be confidered as covenants in groſs, and that of courſe the 
mortgagor might maintain an action upon them. 
Judgment for the plaintiff. 


FLARTY againſt ODL uu. 


N a rule to ſhew cauſe why the defendant, an inſolvent 

debtor, ſhould not be diſcharged out of cuſtody, the only 
queſtion was whether or not his half pay as a lieutenant in a 
reduced regiment of foot ſhould be included in his ſchedule 
delivered in under the Lords act. 

Marryat, who oppoſed the diſcharge, ſtated that ſeveral caſes 
had been mentioned at Serjeant's Inn where this motion was 
firſt made. One was that of a life-guard-man ſome few years 
ago, whoſe diſcharge was oppoſed before Alen, J. on the 
ground that, as the place was aſſignable for his own benefit, 


and the learned Judge refuſed to diſcharge him on that ground. 
Another inſtance was in the caſe of one Peake, a ſuper-annuated 
boatſwain of the Royal George in May 1789, who was brought 
up by a creditor under the compulſory clauſe, where it was held 
that he was compellable to aſſign his commiſſion; but before the 
Expiration of the 60 days he made a compromiſe. There were 
two other caſes, one in the F.xchequer, where it was decided that a 
vapta in Yates, of the navy, was not obliged to include his half- pay 

in 


he was compellable to aſſign it ſor the beneſit of his creditors; 
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in the ſchedule, becauſe it was not ſaleable by law; the other in 
the Court of Common Pleas of a maſter in the navy, who was 
diſcharged without aſſigning his half-pay, for the ſame reaſon, 


Seren. Now, he obſerved, there is a wide diſtinction between the for- 


mer and the latter caſes; for the ſtatute 1 Geo. 2. ft. 2. c. 14, 


. 7. avoids all aſſignments of ſeamens' wages. But the com- 


miſſions of officers in the army are aſſignable. In addition to 
the above caſes he mentioned another, which happened about 
five years ago in the Common Pleas, where on an application 
by an horſe-guard-man to be diſcharged, he was compelled to 
aſſign his half-pay. And in 1 Ak, 210, where the queſtion 


was whether the office of under-marſhal of the City was aſſign- 


able under the bankrupt laws, Lord Hardwicke held that it was, 
and ſaid (a) „If an officer in the army ſhould become a bank- 
4c rupt, he ſhould have no doubt but that he had a power to lay 
« his hands upon his pay for the benefit of his creditors.” The 
enacting clauſe of the Lords“ act (5) directs that the priſoner, 
before he is diſcharged, ſhall deliver in a ſchedule of all his 
eſtates, c. real and perſonal, or which he or any perſon in 
truſt for him is interęſted in or entitled to, which words are 
ſufficient to carry even an equitable eſtate to the creditors ; and 
indeed without this proviſion the 16th clauſe, which is the 
compulſory one, would be defeated. In Stuart v. Tucker (c) it 
was held that the half-pay of an officer was aſſignable in equity. 
Now whatever intereſt paſſes by an aſſignment under a commiſſion 
of bankrupt may be aſſigned under the Lords? act to the creditors, 

Garrow, contra, was ſtopped by the Cburt. 

Lord Kenvox, Ch. J.—I am clearly of opinion that this half- 
pay could not be legally aſſigned by the defendant (d), and conſe- 
quently that the creditors are not entitled to an aſſignment of it 
for their benefits. Emoluments of this ſort are granted for the 
dignity of the State, and for the decent ſupport of thoſe perſons 
who are engaged in the ſervice of it. It would therefore be 
highly impolitie to permit them to be aſſigned; for perſons, 
who are liable to be called out in the ſervice of their country, 
ought not to be taken from a ſtate of poverty, Beſides an 
officer has no certain intereſt in his half-pay ; for the king may 
at any time ſtrike him off the liſt. Indeed aſſignments of halt- 
pay have been frequently made in fact, but they cannot be ſup» 
ported in law). It might as well be contended that the ſalaricy 


(a) 1 th. 214. (6) 32 Geo. 2. c. 23. .. 13. (c) 2 Bl. Rep. 1140. (d) Vide 
Je dal v. Thie Duke of Myquroſe and Lord Mulgr ave, 1. 4 vol. 248. S. P. f 
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of the Judges, which are granted to ſupport the dignity of the 
State and the adminiſtration of juſtice, may be aſſigned. 

ASHHURST, J.—All voluntary donations of the Crown are for 
the honor and ſervice of the State. This ſeems from the caſes 
mentioned to have been wexata gueſlio : but on conſidering the 
conſequences of this application, it ſeems more proper that half- 
pay ſhould not be aſſigned. 

BULLER, J.—What the duty of the life-guardſmen was 
originally we do not know : but for ſome time paſt theſe places 
have been held regular objects of ſale; and if an office may be 
ſold by the party himſelf, it is aſſignablo for the benefit of his 
creditors. But that is very different from the preſent caſe : for 
I know of no authority by which an officer may ſell his half- 
pay; and on principles of policy he ought not to be permitted 
todo it. If the queſtion had been whether or not the pay 
which was actually due might be aſſigned, I ſhould have thought 
it, like any other exiſting debt, aſſignable ; but that does not 
extend to futyre accruing payments. 

Gros, J.— The future half-pay could not have been ſold by 
the defendant himſelf; and therefore his creditors cannot com. 
pel him to aſſign it for their benefit, 

The priſoner was ordered to be diſcharged accordingly (a). 


(a) In the caſe of Capt. Kennedy, a bankrupt, the ſame point was determined by 
ghe Lord Chancellor about a year and an half ago. 


DoverLas, and PHTILIISs his Wife, and Two Others, 
againſt PATRICK, 


1* plaintiffs declared for goods ſold by Douglasr's wife, 
and the two other plaintiffs, to the amount of 40 J. before 
the marriage of Douglas. 

Plea, Nen-afſumpſit as to all but 7 J. 125. 10 d. and as to 
that ſum that the defendant offered to pay it to one of the plain- 
tiffs on account of himſelf and the others, but he refuſed 
to receive it, and diſcharged the defendant from making a 


tender, 
| Replication ſtated, by way of inducement, that the defendant 


was alſo indebted 1 /. 5 s. to another of the plaintiffs on a ſeparate 
zecount, and that he offered 8 J. 65. 6 d. in diſcharge of the ſums 


a 
1790. 


—— 


FAR TI 
againſt 


Opium 


Thur ſclar, 
June noth, 


If A F. and 
C. have a 
Joint de- 
mand, and 
E. has A 
ſeparate de- 
mand on D. 
and D. oftce 
Al. to pay 
him both 
the debts ; 
which 4. 
retuſes 
without ob- 
jecting to 
the form of 
the tender 
on account 


of his being entitled only to the jo at demand, P. may plead this tender in bar of an action on the 


ſoint demand, and ſhould ſtate it as àtendtf 30 A. Z. and C. 
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mentioned in the declaration, and of the ſaid 1/7. 55. od. which 


— the plaintiff to whom the offer was made refuſed to accept, and 


DovcGcr as 


ainſt 


Panter. 


traverſed the offer of 7/. 125. 10 d. in manner and form, Sr. 
Defendant tendered an ifſue on the traverſe, in which the plain. 
tiff joined. 

With reſpect to the offer to pay, on which the queſtion aroſe, 
it appeared at the trial that the defendant went the firſt time to 
one of the plaintiffs, and offered 8 J. 6s. 6 d. for both debts, 
which the other refuſed to take unleſs the defendant would pay 
the whole ſum due on both accounts. The defendant went a 
ſecond time to the plaintiff Knowles, and ſaid that he had eight 
guineas and an half in his pocket, which he had brought for the 
purpoſe of ſatisfying both the demands, but Knowles then told 
him that he need not give himſelf the trouble of offering it, for 
he would not take it, as the matter was then in the hands of his 
attorney. It was objected at the trial that, as the offer of 71, 
125. 10 d. was never ſpecifically made, the plaintiffs were en- 
titled to recover; and they accordingly obtained a verdict. A 
motion having been made by Mingay to fet aſide that verdict, 
and to grant a new trial, 

Erſkine and Manley now ſhewed cauſe ; contending that the 
evidence did not ſupport the tender which was pleaded ; for the 
tender proved was never ſpecifically made on this account, but 
mixed with another matter not included In the preſent demand, 
Notwithſtanding the matter ſtated in the replication, the traverſe 
on which the iſſue was taken was only _ the offer of the 
71. 125. 10 d. 

Mingay and Walton, contra, were 3 by the Court. 

Lord KEN vox, Ch. ].—TIt ſtruck me on a ſudden at the 
trial that, as the uſe of pleading is to reduce the matters in litiga- 
tion to a ſingle point, the tender made ſhould have been properly 
pleaded ; and that as the tender of the ſum pleaded in this action 


was accompanied with another ſum, it could not be ſupported: 


but on conſideration I am clearly of opinion that it was a good 
and legal tender. 'Though {till there is an informality in plead- 
ing it; it ſhould have been pleaded as a tender to all the plain- 
tiffs, and not to one only. It is no objeCtion to this tender that 
the money was not 2Ctually produced, becauſe what was ſaid by 
one of the plaintiffs ſuperſeded the neceſſity of it. 

ASHHURsT, J. -In order to conſtitute a legal tender, the mo- 
ney ſhould be actually ſhewn to the perſon to whom it is ten- 
dered ; but it may be diſpenſed with by the party himſelf, as — 
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this caſe. And as to the other point, there is no doubt but that 


a tender of the greater includes the ſmaller ſum, 

BULLER, J. (after obſerving on the informality of the replica- 
tion, and that the plaintiffs ought 1 to have taken iſſue immediately 
on the tender pleaded by the defendant) ſaid, that the only 
queſtion on the pleadings was, whether or not the defendant had 
tendered the 7“. 125. 10 d.; and that was clearly m_—_ for it 
was included in the larger ſum. 

Grose, J.— The only queſtion is whether the fam mentioned 
in the plea were or were not tendered at all; and not whether 
it were tendered, mixed with any other ſum ? and of this there 


is no doubt. 7 
Rule abſolute. 


— — — 


ERvIxo and Others, Executors of J. ERvixo, againſt 
PETERS. 


EBT on a judgment recovered by the plaintiffs in this 
Court in laſt Trinity term againſt the defendant as ex- 
ecutor of Meſfutt, for 14771. 10s. debt, and 95 J. damages, 
adjudged to be levied of the goods of the inteſtate in the de- 
fendant's hands to be adminiſtered, if he had ſo much, and, if 
not, then the 95 L to be levisd of che defendant's own goods: 
The declaration then ſuggèſtẽd a devaſtavit; to which the de- 
lendant pleaded that he had not waſted the teſtator's goods, &'c.; 
on which iſfue was Joined.” Ak ' tlie trial a verdict was taken for 
the plaintiffs for the ſaid debt damages, ſubject to the 
opinion of this Court on the following caſe. 

The plaintiffs produced in evidence the record of the judg- 
ment mentioned in the declaration, by which it appeared that 


defendant as executor of Mzatt upon a joint and ſeveral bond, 
executed by Mzffatt and two other perſons, as his ſureties, to 


ditioned for the payment of a ſmaller ſum of money on the 
29th of January 1766. It appeared by that record that the 
defendant pleaded to ſuch action that the bond was not the deed 
of M:Jatt, together with three other ſeparate pleas of payment 
at the day, and three other ſeparate pleas of payment after the 
daf, by Matt and his ſureties reſpectirely; and that the. 

7 plaintiſs © 


17 
1288 


again 
F 


Jane 12th, 


If an execu.- 
tor plead (to 
an action on 
bond) pay- 
ment, and 
omit to 
plead plene 
adminiſftra- 
wit, and a 
verdict be 
given a- 
gainſt him 
on ſuch 
plea; it 
operates as 
an admiſ- 
ſion of aſ- 
ſets in an 
action 
ſounded on 
that judg- 


they had, in Zafter term 1789, brought their action againſt the man _ 
geſting a 
vaſtavit. 


J. Erving deceaſed, dated the 29th of January 1765, con- 
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plaintiffs having tendered iſſues upon thoſe ſeveral pleas, and 


— iſſues having been joined thereon, the ſame had been in due 


ExvinG 


againſt 


manner tried in Landon, and verdicts found for the plaintiffs upon 


Pzzzzs. all the iſſues; whereupon ſuch judgment had been duly given by 


the Court as is mentioned in this declaration. The plaintiffs alſo 
gave in evidence upon the trial a writ of eri ſucias, iſſued upon 
the ſaid judgment on the 23d of January, returnable on the 
roth of February then enſuing, commanding the ſheriffs of 
London to cauſe the ſaid debt and damages to be levied of the 
goods and chattels of Matt, in the hands of the defendant, as 


_ executor of Mefatt to be adminiſtered, if he had ſo much thereof 


in his hands to be adminiſtered ; and if he had not ſo much, 
Sc. then to cauſe the ſaid damages to be levied of the proper 
goods and chattels of the defendant. 'The plaintiffs further gave 
in cvidence the ſheriſſs' return to the ſaid writ before the com- 
mencement of the preſent action, whereby they certified that 
there were no goods or chat: els in their bailiwick of Malt at 
the time of his death in the hands of the defendant, whereof 
they could cauſe to be levied the debt and damages, or any part 
thereof; and that the defendant had not any proper goods or 
chattels in their bailiwick, whereof they could cauſe to be levied 


the damages or any part thereof; and that the defendant had 


ſold, eloigned, and waſted, divers goods and chattels, Oc. of 
M-fatt, to the amount in value of the debt and damages. The 
plaintiffs gave no other evidence of a devaſiavit ; and no evidence 
was offered on the part of the defendant, The queſtion is, 
whether the evidence ſo given is ſufficient to ſuſtain the verdict 
on the part of the plaintiffs, 

Marryatt, for the plaintiffs, was ſtopped by the Court. 

Mood, contra, admitted that it had been determined that if an 
executor ſuffered judgment by default, or judgment was given 
againſt him upon demurrer, it amounted to a confeſſion of aflets; 
but contended that there was no direct authority in which the 
rule had been extended further than thoſe two inſtances, except: 
indeed in the caſe of Ramſden v. Fackſon (a) but as that was 
expreſsly determined upon the authority of Rock v. Leighton (6), 
which was a caſe of judgment by default, the deciſion of Lord 
Hardwicke will not be concluſive upon the preſent queſtion. It 
is to be obſerved too that even in that caſe of Rock v. Leighton 
an actual devaſiavit was ſtated, The caſe of Shelton v. Hau- 


(a) 1 4th. 202. (3) Salk. 310. Vide 1 Lord Ray, 589. S. C. and Lon 
Halt's MS, quoted by Buller, J. f. 690. Ing 


IN THE Tumrirru Year os GEORGE INI. 
ling (a) was alſo a caſe of a judgment by default. If-then thoſe 


authorities do not govern or conclude the preſent queſtion, it may —— 


be ſtrongly contended upon principle that the defendant is not 
concluded by the ſheriffs' return of devaſiavit, and that the plain- 
tiffs are not entitled to recover upon the evidence ſtated in the 
caſe. It was held in Gyb/on v. Brook (5) that the executor was not 
concluded by a return of deva//avi?, but that he might traverſe it, 
otherwiſe he would be without remedy ; and indeed, being an 
ex parte proceeding, it would be manifeſtly unjuſt to hold him 
bound by it. Where an executor makes no defence at all, it 
may be fair to infer that he meant to collude with the plain- 
tif, and therefore there may be ſome reaſon to hold him bound 
in ſuch a caſe : but where he makes a fair defence to the firſt 
action, as in the preſent caſe, it would be hard that he ſhould be 
concluded. It is a ſtrong argument alſo to ſhew that the de- 
fendant is not neceſſarily liable in this ſecond action ſuggeſting 
a devaſlavit, merely becauſe a judgmenr has been obtained againſt 
him in the firſt, that the prior judgment does not charge him in 
the firſt inſtance beyond the value of the aſſets which he has 
actually received; for, if it could be done indirectly, the law 
would permit it to be done directly. And according to the ar- 
gument which the plaintiffs muſt urge, it would be abſurd in ſuch 
a caſe to inquire into the aſſets at all, as at all events the execn= 
tor mult be liable up to the extent of the debt demanded. Before 
the ſtat. of Arn, (c) it would have been highly unjuſt to have 
held an executor concluded in a caſe like the preſent ;z and this 
queſtion muſt be conſidered in the ſame manner now as if it had 
ariſen before the paſſing of that ſtatute, as it does not profeſs to 
make any alteration on this ſubject. It muſt therefore be con- 
tended by the plaintiffs that before that ſtatute an executor, be- 
ing confined to one plea, could not plead to the merits without 
running the riſk of paying the debt out of his own pocket. But 
the only two caſes, in which a judgment de bonis propriis was 
given, were when he pleaded ne unques executor, or a releaſe, 
which were found againſt him. Bull v. Wheeler, Cra. Jac. 
648. Bridgman v. Lightfoot, Cro. Fac. 672. Wentw. Of, 
Ex. 184. 

Lord Kenyon, Ch. J.—When this caſe (d) came before the 
Court they ſeemed to be ſatisfied that the plaintiffs were in 

(a) 1 Will. 258. (b) Co. Eli. 8 59. (c) 4 A1 c. 16. , 4. 
« 4) This caſe came before the Court on a tnotion for a new trial in the laſt term, 


whin the Court ex preſſed a ſtrong vpinion againit the 4$3cndant; but, at the requeſt 
of the parties, it vas turned into a ſpecial caſs, 
ſtrictneſs 
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ſtrictneſs of law entitled to recover. It ſtrikes me as bearing 
extremely hard on the defendant: but, hard as it is, he muſt 
ſubmit to the law of the land, the current of authorities being 
againſt him, I have endeavoured to make my reaſon concide 
with thoſe authorities, but I confeſs that to this moment 1 have 
met with nothing to convince my mind, It feems extraordinary 
that the judgment in the firſt action ſhould not be a judgment dt 
bonis propriis, if the executor be liable at all events: whereas the 
judgment is as zo the debt de bonis teflatoris, and as to the damages d: 


' bonis teſlatoris, et, ſi non, de bonis proprits. Now as the judgments 


given in the Courts of Law are the beſt evidence of what the law 


is, it ſhould ſeem from this form of judgment that the executor 


is not liable at all events. The pleas in this caſe do not impute any 
thing unjuſt or unconſcientious to the deſendant; aſter the bond 
had been given 24 years, it was not unreaſonable to plead pay. 
ment, and to reſt on the preſumption, ariſing from the length of 
time, that it had been paid. Where indeed an executor pleads 
matter which is falſe within his own knowledge, it is reaſonable 
that he ſhould ſuffer by it: but that is different from the preſent 
caſe. When a defendant pleads plenz adminiſiravit, it mult be 
admitted now that he is only anſwerable to the amount of the 
aſſets proved; and yet in that caſe he muſt know exactly how 
his accounts ſtood. It ſeems therefore at leaſt. as reaſonable that 
the defendant in this caſe ſhould not be liable as in that 
where the plca mult in many inſtances be falſe within his own 
knowledge, But in ſuch caſe it was held by Lord Mansfeld in 
Harriſon v. Beecles (a) that the executor is only liable to the 
amount of the aſſets in his hands. There to an action of n 
tc the deſendant pleaded non ofſumpſit & plent adminiſtravit. It was 
&« inſiſted that if the plaintiff could prove aſſets unadminiſtered to 
« any ſmall amount, the plaintiff muſt have a verdict for his whol: 
« demand. But Lord Mangfield ſaid, The law was certainly under- 
« ſtood to be ſo, and there are a hundred caſes ſo determined. 
« This {truck me as abſurd and wrong; I therefore conſulted my 
« brother Deniſon and the other Judges, who were all of opiuion 
« that the plaintiff ought not to recover of the executor or ad- 
ec miniſtrator more than the aſſets in his hands. The plaintiff proved 
« two notes, which amounted to 80 J. and took a verdict on the 
« non aſſumpſit for the ſum ; and having proved 25 J. afſtsunad- 
& miniſtered, he took a verdict on the plen? adminiſtravit for that 
&« ſum, and jadgment quando, Ec. ſor the reſidue,” I think that 


(e) Cer. Lord Marfield, at Guildbell, June ad, 1769. 
deciſion 
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deciſion did him great honour. However that does not govern 
the preſent caſe. But I find that Lord Hardwicke (a), in de- 
termining on this very queſtion, found himſelf bound by the au- 
thority of Rock v. Leighton, which he obſerved was not accurately 
reported in Salkeld, I cannot therefore ſet up my judgment 
againſt the opinions of Lord Holt and Lord Hardwicke : I yield 
to the weight of the authorities, but not to the reaſoning of them. 

ASHHURST, J. declared himſelf of the ſame opinion. 

BULLER, J.— The reaſon on which the law has directed that 
the judgment in the firſt action ſhall be entered againſt the ef- 
fects of the teſtator is obvious, when it is conſidered. 'The 
action is brought for a debt due from him; and the creditor has 
no right to call on the adminiſtrator or executor but in reſpect of 
the effects which he has in his hands belonging to the deceaſed : 
by law therefore the creditor is to be paid out of thoſe effects; 
and unleſs it appear that there are none ſuch, the proper judg- 
ment is that the debt ſhall be paid out of the effects in the hands 
of the executor. 'That is the ground of the firſt judgment by a 
creditor ; and if ſo, it has nothing to do with any queſtion that 
may ariſe on ſubſequent facts. The queſtion then is, whether 
the executor by his own acts, and in what caſes, may make 
himſelf liable de bonzs propriis ; on this the authorities are de- 
cilive, and I do not think that they are contrary to reaſon. The 
cale before Lord Mansfield ſtruck him as being ſingularly hard, 
and attended with injuſtice ; and that noble Judge thought that 
he was deciding on principle againſt the current of authorities. 
[tis true that there were many authorities againſt his deciſion, 
but the doctrine there eſtabliſhed was not new; for in ſome of 
the precedents in Town/end's Judgments, there is the very form 
of judgment which was given in Harriſon v. Becles, That caſe 
howeyer does not govern the preſent ; here the ſimple queſtion 
is, whether an executor or adminiſtrator, who has no effects in 
his hands belonging to the teſtator, and will not take advantage 
ef that defence at the proper time, ſhall be permitted to do it 
afterwards, Now it is an univerſal principle of law that, if a 
party do not avail himſelf of the opportunity of pleading matter 
in bar to the original action, he cannot afterwards plead it 
either in another action founded on it, or in a ſcire facias (b). 
This very queſtion appears to have been fully and finally ſettled 
in the caſe of Rect v. Leighton. (Here Mr. J. Buller read the 
following note of that caſe from Lord Ho/:'s manuſcript. ) 

(a) 1 4, 294. () Vide Earle v. Hurton, 2 Str. 732. 
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the cauſe came to be tricd before me the fittings after Ha 


the caſe of Rilborn and Rack adjudged in B. R. Hill. 1657. 
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Mary Rock againſt Leighton, late ſheriff of the county of Sal. 
Action upon the caſe againſt the defendant, ſetting forth that 
Richard Pugh and others had brought an action of debt againſt 


160 J. entered into by him in his lifetime, and that judgment 
was had againſt her de bom, & c.; and thereupon a eri facias 
being taken out according to the judgment, and delivered to the 
ſheriff, who levied 204. and for the reſt returned falſely that ſhe 
had waſted the goods of the inteſtate, and thereupon a judgment 
was given to have exccution againſt her de bonis propriis, uli re 
vera the had not waſted the goods of the inteſtate that were of 
the value of the reſidue of the debt. Upon not-guilty pleaded, 


term, viz. 15th February 12 V. 3. Upon the evidence it p- 
peared, that upon a treaty of marriaze with the inteſtate Richard 
Rock and the plaintiff Mar) it was agreed by articles in writing, 
that, in conſideration of 150 J. which ſhe brought as a marriage- 
portion, Richard Rock (if ſhe ſurvived him) ſhould leave her worth 
300 J. and he covenanted with Richard Pyke, the brother of 
Mary, to pay the 300 /. to him for her uſe, if he departed 
this life before Mary. Richard Rock died; Mar; took cut ad. 
miniſtration, and put in an inventory that amounted to 279/, 
In Michaelmas term 1694 Richard Pyke commenced an ation 
of debt againſt Mary for the 3co/. and recovered by nib! dat 
and execution was had upon the goods by a bill of ſale upon 
a fieri facias iſſued in Eaſler term following at the ſuit of 
the executor of Pzie, who had recovered the judgment. In 
Hilary term 1694, Pugh, &c.' commenced their action in the 
Common Pleas againſt the plaintiff Mary Rock, as adminittratri 
to her huſband Richard Rock, and ſhe let judgment go by default 
aud had no aſſets above the 279 J. mentioned in the inventory, 
I was of opinion that, by letting judgment go by deſault when 
ſhe might have pleaded the judgment with riens inter main! 
ultra to ſatisfy that judgment, which would have been a goo! 
bar, ſhe had tacitly admitted that ſhe had all-ts tra, aud 
was concluded by ſuch her omiſſion ; for which purpoſe I cited 


A judgment in debt was had againſt tenant in tail, who 
died; and ſcire facias being iſſued againſt the heir and 
terre-tenants, the defendant Rock was returned heir and tetre- 


tenant, and that he was ſummoned ; upon his not appeating, 
judgment 
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 adgment of award of execution was given againſt him, and a 
moiety of the lands were extended by elegit, And ejectment 
being brought thereupon, it was ſpecially found that the 
hands of the defendant in the judgment were entailed, and that 
the defendant in the ejcctment was heir in tail: but in regard he 
might have pleaded that matter to the ſcire facias, and had omit- 
ed it, he had loſt the benefit thereof, So the plaintiff Mary 
might have pleaded the judgment at her brother's ſuit z that 
would have deſended the aflets that ſhe had againſt the action 
brought by Pugh : but ſhe, having admitted the aſſets ſhe had 
to be liable to the action of Pugh by letting judgment go 
azainſt her by nihil dicit, is in the ſame condition as if there had 
been no judgment againſt her at her brother's ſuit upon the co- 
venant for 300 I. And the ſheriff hath done her no wrong; 
fir if upon an enquiry the jury had found the devafiavit in the 
plaintiff, the plaintiff upon traverſing the inquiſition could 
not have given this judgment in evidence to defend herſelf, 
b:cauſe ſhe might have pleaded it in bar of the action. This caſe 
I (having heard in my chamber, becauſe of the conſequence of 
it) diceted ſhould be moved in Court, which accordingly was 
done; and both my Brothers Turton and Gould concurred with 
me in opinion; and ſo the verdict that was given for the plain- 
tif by conſent, to be ſubject to the opinion of the Court, was 
let alide. If debt be brought againſt an executor, and he lets 
judgment go by vibil dicit or confeſſion, it ſeems to be an ad- 
miſſion of aſſets. For firſt, the want of aſſets is a good bar to the 
action that the pl aĩntiff hath brought; and if iſſue be joined there- 
upon aud found ſor the defendant, the plaintiff is for ever barred. 
Hob. 199. Brickhead v. Archbiſhop of Y:rk, 1 Cro. 373. Now 
there is the ſame reaſon that fince the defendant waives plead 
ing the matter that would have barred the plaintiff, he thereby 
almits the having aſſets. It's true that when the defendant 
pleads a plence adminiſiravit the plaintiff may admit the plea to 
be true, and pray judgment de bonis et catiallis of the teſtator, 
et que ad manus of the executor in futuro devenirent adminiſtrand. 
v$ Rep. Mary Shipley's caſe, 2 Saund. 226. Neal v. Nelſen. 
ut that is a different judgment from what is given upon a nib 
dicit, or a confeſſion of the action; for that is the ſame as is 
pen upon a p/en# adminiſtravit pleaded where there is a verdict 
tor the plaintiff, wiz. to recover de bonis teſtatoris | tantum in 
manibus habuit adminiſtrand'; ſrom which none can infer that, 
if he hath fully adminiſtered before, he is not affected by the 
judgezent; but it is to be conſidered that though it be found 
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1790. upon a plene adminiiravit that the defendant hath aſſets, yet i 
——— the judgment the ſame, and ſo ought to be; ſor if the deſendant 
pos hath aſſets in his hands there is no reaſon to levy the money upon 
Perzns. the executor's own goods unleſs he hath waited ; and, that being 
matter of fact, it muſt appear upon record, and judgment muſt 
be given thereupon before his own goods can be affected. hut 
if a fieri ficias de bonis teflatoris doth iſſue upon a judgment ha 
againſt the executor upon a plene adminiſtravit pleaded, if the 
goods cannot be found that were the teſtator's, namely, if the 
executor will not expoſe them to the execution, the ſheriff ma 
return a devaſavit, it being found by verdict that he had aſſt, 
Now then ſince the pleading of riens enter mains would have been! 
good bar to the action, (and if the plaintiff ſhould admit it he ſhould 
not have a judgment to have apreſentexecution,) yet the defendant 
by not pleading that plea hath leſt the plaintiff to have a judgment 
upon which a preſent execution is to iſſue, which he could nc: 
have had, unleſs the defendant had aflets ; and ſuch an admiſſion 
is as good as a finding of a jury upon a plene adminiſtrovit 
Secondly, The caſe of an executor doth not in this caſe diſſa 
from that of an heir; for if the heir let judgment go by nil 
dicit or confeſſion, he admits aſſets. It is true the judgment is 
different, for an heir is chargeable upon the account of the 
aſſets which he hath in his own right, and the executor is charge- 
able in reſpect of aſſets that he hath in the right of the tc 
tator: but ſtill the admiſſion of aſſets is as much by a ui dit 
or confeſſion in one caſe as in the other, The like if an hci 
plead non ęſt fuctum, or conditions performed, a genera! judy: 
ment ſhall be given, if the matter pleaded be found againſt hin, 
So in the caſe of an executor, if the matter pleaded be found 
againſt him, he admits aſſets; for if he hath none, why doth he 
plead that matter; it will be enough to deny aſſets, and that 
will bar the plaintiff. Objection, Hab. 178. Bird v. Culner. 
Debt againſt an executor who pleaded piend adminiſiravit, and 
afterwards relictd verificatione cognovit actionem. It was movel 
that it might be entered that he confeſſed aſſets. It was denied, 
becauſe the confeſſion can be only to the charge, which is the 
action; fram whence it is inferred that the confeſſion of the 
action is not a confeſſion of aſſets. © Anſwer. Rather the con- 
trary is to be inferred, namely, that plenz adminiſtravit and 1 
cegnovit aftionem are inconſiſtent; for he cannot conſeſs the 
action without a relif?4 verificatione of the plen# adminiſravit 


ſo he mult relinquiſh one to confeſs the other; for the one 153 
bar, 
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har, but the other confeſſes all things requiſite to maintain 
the plaintiff's action. And as to the caution of the Court, it 
was no more but to confine itſelf to the order and method of 
the law, which is to make a proper entry, namely, to confeſs 


Then followed the caſe of Ramſden v. 
Jackſon, where Lord Hardwicke thought himſelf bound by the 
authority of Rock v. Leighton on the very queſtion z and the 
opinion of Lord Ch. J. Lee, in the caſe in Wilſon, is to the ſame 
effeft, Then there are three caſes all determining the ſame point. 
And if an executor may plead pl/en? adminifiravit and neglect to 


do ſo, I ſee no difference between ſuch a caſe and one where he 


does ſo plead, and the plea is found againſt him, 


GRross, J. —This caſe muſt be conſidered in a different point 


of view now from what it muſt have been prior to the ſtatute of 
Anne : before the paſſing of that act the executor mult either 
have denied the debt and admitted aſſets, or he muſt have admitted 
the debt and pleaded plene adminiftravit ; the conſequence of 
which was, that if only part of the debt were due, he mult have 
paid the whole by his own admiſſion. But ſince that ſtatute he 
may plead both as to the debt and plene adminiſiravit : but if he 
will not avail himſelf of the advantage given to him by that act, 
and he will only deny the debt, the caſe of Rock v. Leighton 
ſhews that he admits aſſets. The authorities of Lord Ch. J. Holt, 
Lord Ch. J. Lee, and Lord Hardiwicke, are peculiarly ſtrong, and 


conclude this queſtion. 
Pea to the plaintiffs. 


Goop againſt ELLIOTT. 


TH was an action upon a wager. The firſt count ſtated 
that there was a diſcourſe between the plaintiff and de- 
ſendant concerning a waggon lately belonging to David Coleman, 
and the queſtion was whether one Suſannah Tye had or had not 
before a certain day bought the waggon. That the defendant 
betted the plaintiff five guineas that Suſannah Tye had before 
that time bought the waggon; and that the plaintiff betted the 
delendant five guineas that S. Tye had not before that time 
bought the waggon, That the bet was to be decided by D. 
(leman and S. Tye, That each depoſited 15. in the hands of 
one E. Heath, to be paid to the plaintiff in caſe D. Coleman and 
8. Tze ſhould ſay and determine that S. Tye bad not before that 
Ty 43 time 
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time bought the waggon, or to the defendant in caſe they ſhoulg 
ſay that he had, Cc. There were other counts, laying the wager 
in different ſorms, but in ſubſtance the fame. Plea nn aſſumpſe. 
After verdict for the plaintiff, 

A rule was obtained in Michaelmas term 29 Ges. 3. to ſhew 
cauſe why the judgment ſhould not be arreſted, which after 
argument by Erftine and Shepherd in ſupport of the rule, and 
Garrow, contra, ſtood over for the opinion of the Court tl 
this term, 

GRosk, J. {After ſtating the caſe, I The ground of the mo- 
tion in arreſt of judgment is that all wagers are illegal where 


the party has no other intereſt in the ſubj ct matter of them 


than that which he chooſes to create by his bet, In thus ſtating 
the propoſition it ſeems admitted that ſome wagers are legal; 
and indeed it cannot, after the different authorities which hare 
been decided, be doubted. Andrews v. Herne (a), and Walt v, 
Tappin (5), are in point. Thoſe caſes were on a wager of 205. 
to 20 J. whether Charles Stuart would be king of England within 
twelve months then next following, which upon a motion in ar- 
reſt of judgment was held good. It is truc that that was not the 
objection there inſiſted upon, but thoſ: who objected wou!d un- 
doubtedly have made it, if it could have bcen ſuppoſed to lare 
any foundation. But actions on wagers have been_innumer- 
able; and, as to this point, what was ſaid by Lord Aan ſald in 
the caſe of Da Caſta v. Jones (c) is decifive. It is there laid 
down that wagers are not void gud wagers; and that the re- 
ſtraints impoſed on certain ſpecies of wagers by acts of par- 
liament are exceptions to the general rule, and prove it. It has 
been argued however that they are void as gaming contra, 
and therefore againſt ſound policy: If they were, the 14 Geo. 3, 
e. 48. would have been unneceſſary z neither would therg have 
been any occaſion for the elaborate opinion delivered by Lord 
Alansfield in Da Casta v. Jones, in which he took much pains t. 
ſtate the particular ground on which that wager was void. It 
would have been enough to have ſaid that it was a gaming 
contract, and therefore void. On that ground every declara- 
tion on a wager would have been demurrable to; and there 


| would have been an end to this ſpecies of action which we have 


ſo repeatedly heard of, Lord Mansfield indeed, in that caſe 
lamented that wagers were not void as gaming contracts. Every 


(a) 1 Lev, 33. (09 1 Kcb. 56. 64, (c) Corp. 729. 
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wager I adrait is not legal, and the grounds on which they may 


be void are fully {tated by Lord Mansfield, in Da Cofla v. Janet; - 


ſuch as a wager which would be an incitement to a breach of 
the peace or to immorality, or one that would affect the feelings 
or intereſts of a third perſon, or expoſe him to ridicule, or libel 
him: and the reaſon he gives is, becauſe they are not only in- 
jurious to a third perſon, but diſturb the peace of ſociety; and he 
might have added, what was ſaid in Atherford v. Beard (a), that 
thoſe alſo are void which are againſt ſound policy. We may 
then take the rule to be that thoſe wagers are bad, which by 
injuring a third perſon diſturb the peace of ſociety, or which 
militate againſt the morality or found policy of the kingdom. 
Then has this bet any ſuch tendency ? It is a bet concerning 
2 waggon then lately belonging to David Coleman, that Suſannah 
De had bought it before the bet was made; which was to be 
decided by David Coleman and Suſannah Tye. Now it does not 
appear to me that ſuch a bet is an injury to any one but the 
loſer; cr that it diſturbs the peace of ſocisty; or that it is 
2gainit morality or ſound policy. It may be ſaid that it may 
involve a queſtion, whether S. Tye ſtole it; but it does not 
neceſlarily involve that queſtion ; and therefore after verdict we 
are to preſume that it did not. It would be ſtrange to preſume 
that it did, when upon the face of the firſt count the bet is to 
he decided by her and Coleman. Then can it be faid that 
the wager is void becauſe it reſpects the intereſt of a third per- 
fon ? I cannot ſay ſo; becauſe I find no ſuch rule laid down in 
Da Cofla v. Jones, Lord Mangſield, it is true, amongit wagers 
not to be permitted claſſes thoſe which affect the intereſt of 
third perſons 3 but why? Becauſe they are not only an injury to 
a third perſon, but diſturb the peace of ſociety. And indeed in 
molt of the wagers that have been laid the intereſts of third 
perſons have been in ſome degree involved. Upon that 
ground the wager in 1 Z-v. 33- might have been held bad. I 
therefore think that the declaration is ſupportable at common 
law. But it hath been argued that ſince the 14 Geo. 3. every 
wager of this ſort is void. Now the caſe of Da Coſta v. Jones 
was ſince that ſtatute, and yet this objection did not occur either 
to the counſel who argued againſt the wager, or to Lord Manſ 
feld. That was „ an act for regulating inſurances upon lives, 
* and for prohibiting all ſuch inſurances, except in caſes where 


(a) Ante, 2 vol. 610. 
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1790. the perſons inſuring ſhall have an intereſt in the life or death 
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w— of the perſons inſured.” The preamble ſtates that inconveni- 


Goop 


ences had ariſen from the making inſurances on lives or other 


al Fa 5 
. events wherein the party had no intereſt, and for remedy enaQt; 


that no inſurance ſhall be made on lives, or any other event, 
wherein the perſon on whoſe account ſuch policy ſhall be made 
ſhall have no intereſt, or by way of gaming, or wagering ; and 
avoids every aſſurance made contrary thereto. If the Legiſlature 
had intended to make all wagers void, it is extraordinary that the 
ſtatute did not enact «© that all and every wager and wayers 
« upon any event in which the perſon making the wager ſhall 


have no intereſt ſhall be void.” It has been ſaid indeed that ſuch . 


is the meaning of the words © by way of gaming, or wagering,” 
But to put ſuch meaning on thoſe words would in my opinion be 
to torture the plain ſenſe of plain words. The ſtatute evidently 
meant that every inſurance on lives, or on any event, in which 
the aſſured has not an intereſt, ſhall be void, whether ſuch in- 


ſurance be eſfected in the form of a policy, or by way of gaming 


or wagering, And if the conſtruction contended for by the de- 
fendant be the true one, it leads to this extraordinaay propoſi- 
tion, that a ſtatute which concerns every part of the community, 
and was paſſed in 1774, has never been underſtood by any one 
till 1790. To ſay that every wager is prohibited by this ſtatute 
is to ſay that every wager is an igſurance, and that the parlia- 
ment intended to deſcribe a wager by calling it an z/urance; 
which I am of opinion was nbt their intent. If it were, they 
have uſed a number of unneceſſary words to render obſcure what 
a few words would have made plain and obvious to the meaneſt 
capacity. For theſe reaſons I think that every wager is not void, 


either at common law, or by the above ſtatute ; that this wager 


is neither an incitement to a breach of the peace, or any immo- 
rality; that it neither expoſes to ridicule, or libels any one; nor 
does it ſo affect the feelings or intereſt of any one as to cauſe 
any injury to him, or diſturb the peace of ſociety. And that 
after the caſes which have been determined, to ſay that this 
action cannot be maintained would be to make lat, and not to 
interpret it. Therefore I am of opinion that the rule for ar- 


reſting the judgment ought to be diſcharged. 


BULLER, J.— This is an action upon a wager laid between 
the plaintiff and the defendant, whether Syſannah Tye had bought 
a waggon. A motion has been made in arreſt of judgment upon 
the ground that ſuch a wager is illegal and void, and that therefore 

no 
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h no action can be maintained upon it. The caſe has been argued 1790. | 
i- on two grounds; : it, That it is void at common law; 2dly, That "ROO * 
T it is void by the ſtatute 14 Geo. 3. c. 48. The opinion which I againſt | 
5 hold on the firſt point would very well excuſe me from diſcuſ- Ann. | 
) ſing the queſtion made on the ſtatute : but as that point has been | i 
: agitated before, and perhaps may be fo again, I will deliver my 1 

ſentiments upon both the queſtions. For the plaintiff it has { 
been inſiſted that it is now too late to diſcuſs the queſtion, whe- # 


ther wagers in general are lawful or not; and an expreſſion of 
Lord Mangsfield's in Da Coſta v. Jones (a) has been relied on, 
wherein he ſays, „whether it would have been better policy to 
« have treated all wagers originally as gaming contracts, and ſo 
« have held them void, is now too late to diſcuſs ; they have too 
long and too often been held good and valid contracts.“ With 
great deference to that very high and reſpectable authority I 9 
doubt whether it be too late to conſider that queſtion or not; 
for, in Bruce v. Roſs, Dom. Proc. 14th April 1788, a decree in 
Scotland was afhrmed on the ground that all idle wagers were 
void. In the printed caſes, which is all we have to go upon, it 
is ſtated that the rule and principle of the civil law relative to 
the /ponſrones ludicræ were early adopted as common law in that 1 
kingdom, and have been conſtantly adhered to. And the great 
and laudable pains, which on all occaſions have been taken to 
preſerve an uniformity between the laws of that country and ; 
this, make that caſe of conſiderable authority here. 'The 
opinions of Lord Ch. J. Holt in Brewſter v. Kidgell (6), and of 
Lord Hardwicke in Cox v. Philips (c), go a great way to ſup- 
port the ſame doctrine; and they rightly draw the line between 
feigned ifſues to try a real right, and idle wagers between per- 
ſons who have no intereſt. If aCtions on wagers were conſtantly 
allowed in thoſe days, I think Lord Ch. J. Holt would hardly have 
faid, that he would not have tried the action had he not thoughe 
that the iſſue had been directed by the Court of Chancery; and 
yet in the particular caſe I think he was miſtaken, becauſe that 
action was brought to try a real right. In the caſe quoted by 
my Brother Groſe of a wager, whether Charles Stuart would be 
king of England, I preſume no one will ſay that an action could 
now be maintained on any bet of that kind. Till the caſe of 
Da Caſta v. Fones, the queſtion was never agitated, or the miſ- 
chievous conſequences of ſuſtaining ſuch actions diſcuſſed, But 
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however the queſtion on wagers in general may ſtand, I think 
there is a clear legal objection to this wager z and that I am ſup. 
ported by the opinions of Lord Hardwicke and Lord Manie, 
in laying it down as a certain rule of law, that no two men by 
means of a voluntary wager between themſelves ſhall be per 
mitted to try any queſtion upon the right or intereſt of a third 
perſon. In the caſe of Cox v. Phillips, Lord Hardwicle (aid, 
« Mr, Muilnan is particularly concerned to complain to the 
“Court; for though the verdict, if it had paſſed againſt him, 
& could not have been given in evidence againſt him, not being 
« a party to the ſuit, yet it is a prejudice to a man to have the 
report of a verdict that he is married in this way,” And yet 
let the marriage in that caſe have been decided in any way, it 
could not have involved Mr. Muilman in any crime or act of im- 
morality ; he might have been entitled to great pity, but that 
was all, In the caſe of Da Cyfia v. Fones, immediately after 
the paiſage above alluded to which was quoted by the plaintif'; 
counſel, Lord Mansfield ſays (a), ** notwithſtanding wagers have 
« been ſo generally entertained, there muſt be a variety of in- 
0 ſtances where the voluntary act of two indifferent parties, by 
&« laying a wager, ſhall not be permitted to form a ground for 
« an action or a judicial proceeding in a court of juſtice,” His 
Lordſhip then put caſes of a wager on a criminal act, or an im- 
moral act; and afterwards he ſaid, “ to come nearer to the 
„point; ſuppoſe a wager that affects the interęſt or the feeling: of 
, third perſon, for inſtance, that ſuch a woman has committed 
* adultery, would a court of juſtice try the adultery in an action 
« on ſuch a wager ? or a wager that an unmarried woman had a 
* baſtard, would you try that; would it be endured ? Moſt 
« unqueſtionably it would not: becauſe it is not only an injury 
tc to a third perſon, but it diſturbs the peace of ſociety ; and in 
either of theſe laſt two caſes the party to be aſſected by it 
ec would have a right to ſay, how dare you 10 bring my name in 
*« queſtion 7” Afterwards he ſaid, “Third perſons, merely for 
* the purpoſe of laying a wager, ſhall not thus wantonly expoſe 
« Others to ridicule, and libel them under the form of an ac- 
« tion,” It is not material whether in fact evidence be given 
to diſgrace or affect a third perſon ; but if by poſſibility that 
may be the caſe, it is an objection to the action. We are now 
upon a motion in arreſt of judgment, and therefore can only 
look at the record to ſee what might have been proved upon it. 


(a) Corp. 735 


Suppoſc 


in THE TunrRTRH Tran or GEORGE III. 


699 


guppofe evidence had been offered that the woman had ſtolen 1799. 


the waggon, would it not have been pertinent to the iſſue ? Sup- 
pole it were proved that there was a miſtake in caſting up an 
account which this woman had ſettled, and by that mean the 
waggon remained unpaid for; might it not be the cauſe of an- 
other action againſt her ? Suppoſe it were proved that the wag- 
gon was worth 20/, but that ſhe bought it for 40. when the 
owner was drunk, would ſhe not be diſgraced by it? If a man of 
kigh rank were to ſell a horſe at Newmarket to a perſon juſt 21 
years of age for 5000/7. whatever the laws of Newmarket may 
juſtify, it would not be a pleaſant thing to have it diſcuſſed in a 
court of juſtice, whether the horſe were worth more than 25/7. If 
it appear on the record, that the bet is founded on the private 
tranſactions or the intereft of a third perſon, I think it is void. 1 
take it to be agreed by all my Brethren, with whom I have the 
misfortune to diſter, that if the wager concern the intereſt of 
the Public, or impute a crime or diſgrace to another perſon, it 
is void, and cannot be made the ſubject of an action. The 
queſtion then is, whether there be any ſound difference between 
a wager throwing an imputation on another, and a wager which 
reſpects his property only; I can find none. But on the con- 
tzary I go further; for I hold that though the wager imputes no 
crime or diſyrace to another, and though it do not call in 
queſt ion any pecuniary intereſt of another; yet if it concern the 
ferſon of auuther, ng ation can be maintained upon it. And 
therefore | am of opinion that a bet on a lady's age, or whether 
ſhe has a mole on her face, is void. No third perſon has a right 
to make it a ſubject of diſcuſſion in a court of juſtice, whether 
ſhe paſſes herſelf in the world as being more in the bloom of 
youth than ſhe really is, or whether, what is apparent in her face 
to every one who ſces her is a mole or a wart: and yet theſe are 
circumſtances which cannot in a court of law be ſtated as an in- 
jury; for if a man ſay that a young woman who paſles for 23 
years of age is 33, or that ſhe has a wart in her face, (which is 
conſidered as a naſty thing,) no action will lie for it. I will put 
one caſe more, which, if it do not appear too ludicrous, per- 
haps may be found to bear upon the preſent queſtion: Suppoſe 
a bet were made whether a young lady ſquinted with her right 
eye or her leſt cye; ſhall it be the ſubject of ſober inquiry in a 
court of juſtice how the organs of her eyes are formed, and 
which of them it is that looks directly to the object before her? 
_ the parties in the action be permitted to ſay, the inquiry 
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is no injury to her, for every body ſees that ſhe ſquints, and j 


m— makes no difference to her whether it be with one eye or the 


— 


other? No. The anſwer is, you the plaintiff and defendant hare 


„. no right by an idle wanton bet of yours to bring her perſon or 


even her name in queſtion. The principle of the caſes, in which 
it has been ſaid that a bet reſpecting a third perſon is void, is 
not becauſe it occafions a temporal loſs to that third perſon, or 
becauſe it ſubjects him to puniſhment, but becauſe the laws of 
the country are calculated only to try adverſe rights, and not to 
indulge or entertain the impertinent inquiries of others, upon 
matters in which they are in no wiſe intereſted. What is it to 
the plaintiff or the defendant, whether this woman bought the 
waggon, or ſtole it, or whether ſhe has paid for it, or is inſolvent 
and never can pay for it ? If it be permitted to theſe parties to try 
whether this woman owes 4/7. for the waggon to the former 
owner of it, the neceſſary confequence is, that any two men may 
try all the debts, the circumſtances, and the ſolvency of another, 
which will afford a ready mean of making men in trade bank. 
rupts before their time. If it appear on the face of the record 
that the intereſt of the Public, or of an individual, is materially 
affected, the proper way of taking advantage of the objec- 
tion is by demurrer, or by motion in arreſt of judgment. Da 
Cofta v. Jones, and Atherford v. Beard (a), are expreſs autho- 
rities upon this point; and by them it is eſtabliſhed that if the 
action lead to improper inquiries it may be ſtopped in liminz, 
The caſe of Atherford v. Beard can be ſupported on no other 
grounds; for in that caſe there was a confeſſion by the defend- 
ant that he had loſt the wager, and therefore it was unneceſſary, 
and indeed it was not attempted, to unravel or examine any ac- 
counts reſpeCting the public revenue, But where the inquiry af- 
fects the character or intereſts of an individual, juſtice can only 
be done by ſtopping it at the outſet ; for if the parties are per- 
mitted by their counſel to tell their own ſtory at large in public, 
it is a very feeble and inadequate mode of protecting the charac- 
ter of the perſon traduced, for the Court to ſay we cannot re- 
ceive evidence of what has been ſtated, or, after the miſchief has 
been done, to ſay it ſhould not have been done. By the very 
ſtatement of the caſe the buſy curioſity and the fooliſh tattle of 
the world are ſet in motion; and it is beyond the reach of hu- 
man juriſprudence afterwards to efface its effets. Let us adhere 
then to the caſe of Da Cela v. Jones, and much miſchicf will 
(a) Ante, 2 vol. 610, 


be 
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who has read it; and I can find no reaſon for departing from it 


in one inſtance more than in another, in which it is ſaid that Eutiorr. 


the action cannot be maintained. One caſe in which it is de- 
termined that the action will not lie is where the bet affects the 
intereſt or the feelings of a third perſon. 1 ſubſcribe to both the 
propoſitions. The intereſt or the feelings of a third perſon 
may both be involved in this inquiry; but if it affect her in- 
tereft only, that decides againſt the plaintiff. And when we ſpeak 
of the feelings of others, I know of no line to go by, but whether 
the matter at all concern the per/ſen or tranſaions of another, 
Mens' feelings are as different as their faces; one man will ex- 
ult in having made a ſharping bargain, when another would 
bluſh at the mention of it: but the craſt of the one, or the re- 
morſe of the other, are not to be put to the teſt by an action on 
an idle wager between other perſons. 

Upon the ſecond queſtion I can ſay very little more than what 
I expreſſed in Atherford v. Beard, namely, that either the Courts 
muſt reſtrain the 14 Geo. 3. c. 48. to ſuch caſes as in form are 
policies, which would go a great way towards repealing the ſta- 


tute, or by purſuing the ſpirit of the act they mult extend it to 


all wagers where the parties have no intereſt. A gaming policy 
is a wager, and ſo was conſidered by the Legiſlature itſelf ; and 
by the majority of the Judges in ger v. Thackery(a). In the 
Aune (b), an act paſſed which was entitled an act to prevent laying 
wagers relating to the Public; and to prevent that, it is enacted 
that all policies relative to the war ſhall be void. The 14 Gee. 3. 
c. 48. is entitled an act for regulating inſurances for /ives, 
and for prohibiting all ſuch inſurances, except in cafes where 
the perſons inſuring ſhall have an intereſt in the life or death of 
the perſon inſured. The title of the act is confined to inſurances 
on lives; but the enaCting clauſe extends to all other events 
where the parties have no intereſt, or by way of gaming or 10ager- 
ing. The preſent is the caſe of a wager where the parties have 
no intereſt ; and the only queſtion to be made is, whether the 
act ſhall be confined to what js in form a policy, If it be, every 
miſchievous kind of gaming which the ſtatute complains of may 


till prevail under the ſanction of law, by altering the words only 


of the agreement, and letting the ſubſtance remain; or, in other 


(«) Tr. 21 C. 3. B. R. Vide ante 1 vol. 579, (6) 7 dam 6.16, 
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be prevented, no inconvenience can ariſe, The wiſdom of that 1790. 


determination convinced the mind of every man who heard or wu 
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words, a man {hall be permitted to do that indirectly which he 
is forbid to do directly. Ihe caſe of Poſter v. Thackery Was 
not finally determined; but jill I think it is a caſe of conſider. 
able authority, Lord Mansfeld ſaid, “ What is a policy ? —It i 
& derived from a French word, which means 2 promiſe. 
ic particular form neceſſary ? NMuſt it begin * in the name of God 
« Amen,” or refer to Len hard Stremt? A merrantile policy we all 
& know ; but a geming polis y 18 mere wager, T1! the form were 
cc efjential under tùe act, it may be evaded imme :;ately; for it 
&« may begin, © we promiſe, if war be declured, we will pay Sc.“ 
« Apply that to mercantile events, © we proniiſs to pay i! the ſhip 
tc ſails and does not arrive,” We, This caſe molt certainly within 
all the miſchief and inconvenience intended to be prevented by 
the aft. That c:fe however was never finally decided]; but it is 
well known that a great majority of the Tudgez were of opinion 
againſt the action. The conitruction which J put upon the act 
is that it has nothing to do with what in the true ſenſe and 
meaning of the word is a peliry, that is, a mcrcantile policy 
made on intereſt ; but that it prohibits all wwagers made on any 
event in which the parties have not an intereſt. Upon the whole 
I am of opinion that the judgment onght to be arreſted. 
Asnnonsr, J.— The queſtion is, whether the plaintiff can 
retain his verdict either on general grounds, or from the par- 
ticular circumſlances of the wvager. As to the general ground, 
namely, whether an action will lie on any wager, that queſtion 
does not now appear open to argument; it having been ſettled 
by ſo many d ties both ancient and modern, and particular. 
ly in the caſe of Da C:jta v. Jones, where Lord Mansfeld, 
though he expreſſed a ſtrong wiſh that the practice of laying 
wagers could be aboliſhed, faid “ that indifferent Wagers upon in- 
« diffcrent matters, without intergſt to either of the parties, are 
« certainly allowed by the law of this country in ſo far as they 
tc have not been reiirained by any particular act of parliament; 
« and the reſtraints impoſed in particular caſes ſupport the ge- 
« neral rule.” And it is to be obferved that this caſe was fub- 
ſequent to the ſtatute againſt gaming and wager policies or in- 
ſurances. 1 think entire 1 may now take it as ſettled law 
that al wagers are not illegal, ſince that point has been deter- 
mined by ſo recent a cafe, ſupported by ancient authorities. The 
ſubject matter of the wager itſelf may in many inſtances render 
wagers illegal; as if they be againſt public policy, againſt decency, 


or tending to affect the particular interets of individuals, The 
tue 
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two firſt of theſe clearly have nothing to do with the pre- 


ſent queſtion, and therefore I ſhall paſs them over. And the ꝙ 
latter of them does not, in my opinion, apply more: for we muſt Goo» 


remember that we are now deciding on a caſe which comes be- 
fore the Court on a motion in arreſt of judgment, and therefore 
no objection can be taken but what ariſes upon the face of the 
record. If (though it do not appear on the record) it had been 
proved at the trial that Coleman's waggon had in fact been lately 
ſtolen from him, it might have been ſaid that the diſcuſſing of 
this queſtion might naturally lead to the inveſtigation whether 
Suſannah Tye might not have been concerned in ſtealing it; but 
that ought to have been made a ground of objection at the trial 
by way of non-ſuiting the plaintiſf, and cannot be taken advantage 
of in arreſt of judgment. This point was intimated by Lord Mans 
feld in the caſe of Da Coſta v. Jones, where (as he thought that 
ſome of the matters proved in evidence tended more ſtrongly to 
prove how the intereſt of the Chevalier DEon was affected than 
any thing that appeared on the record) he direQed the defend- 
ant's counſel falſo to move for a new trial, that he might have 
the chance of that advantage as well as that of the indecency of 
the queſtion, in caſe the defendant ſhould not ſucceed on that 
point. This manifeſtly ſhews Lord Mangſeld's opinion, that 
a wager is not illegal, becauſe by ſome poſſible ſuppoſition which 
ingenuity might deviſe it might affect the intereſt of a third per- 
ſon, but in order to make it illegal, it muſt appear that ſuch cir- 
cumſtances did actually exiſt which muſt neceſſarily or naturally 
tend to affect the intereſt of a third perſon. But no ſuch circum- 
ſtance appears in the preſent caſe; it does not appear that any 
waggon had ever been ſtolen from Coleman; nor does any one 
eircumſtance appear which can make this more than a plain fim- 
ple matter of fact, and nothing is to be preſumed that does not 
appear. As to the ſtatute 14 Geo. 3. c. 48.3 I think it cannot be 
made to apply to all wagers in general, without doing the greateſt 
violence to the conſtruction of it. The grievance recited in the 
act is the making mercantile tranſactions and tranſactions of bu- 
ſineſs a claok for gaming; it therefore forbids the making of po- 
bicies on lives, or other events, in which the party has no interett; 
and it enacts that no policy ſhall be made without inſerting the 
names of the perſons intereſted, and for whoſe beneſit the policy 
is underwritten ; and the ſame may be ſaid of all the other 
proviſions, But no member of either of the houſes of parlia- 
ſent, who concurred in pallng that act, cer thought thut a 
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tuager Was a policy, I perfectly agree that all wagers are fooliſh 
things; it is throwing away the money of the parties, and 
trifling with the time of Judges and jurics to call on them to 
determine ſuch queſtions 3 and I wiſh they were aboliſhed. But 
where any public grievance or inconvenience exiſts, not pro. 
vided for by law, it of right belongs to the Legiſlature, by our 
conſtitution, to remedy ſuch grievance z and it would be danger. 
ous if courts of juſtice were to aſſume ſuch a power. The 
Legiſlature, I am ſatisfied, have not done it in this inſtance, and 
we mult put the law in execution till it is altered. Therefore! 
am opinion that the rule to arreſt the judgment ought to be dif. 
charged. 

Lord KRN TO, Ch. J.— I have not entertained the leaſt doubt 
upon this queſtion from the time when it was argued down to 
the preſent moment. I entirely agree with what was ſaid by 
Lord Mansfield in Da Cof/a v. Jones, that wagers have gone to 
an extent which is much to be complained of ; and if we were 
ſitting here in a Iegiſlative capacity, it might perhaps be prudent 
to declare that no wagers whatever ought to be allowed : but it 
is our duty jus dicere, not jus dare; we can only pronounce 
what the law is; and if there be any defect in it, the Legiſlature 
alone is competent to remedy it. Now in order to know what 
the law has ſaid upon this ſubject let us trace it back, and it 
will be found that from the earlieſt times the books all ſpeak 
the ſame language. Before tbe time of Lord Halt it was 2 
queſtion whether an indebitatus aſſumpſit would lie for a wager, 
and the caſes agree that it would not: but, ſays Lord Halt (a), 
though the action does not lie in that particular form, yet an 
action formed on the wager itſelf, and laid by way of mutual 
promiſes, might be maintained. In ſome of the caſes in which 
fuch an aCtion has been ſupported, the matter in diſpute has 
not only been the moſt trivial that could be imagined, but 
it alſo reſpected third perſons, as the caſe of a wager 
whether one of the players at backgammon was bound to 
move a man (5). In the Earl of March v. Piget (c), though 
the wager was in its nature ſomewhat indecorous, there was no 
doubt either on the bench, or at the bar, but that the action 
was maintainable, From the earlieſt times therefore down 
to the caſe of Da Cota v. Jones (d) there appears to have been 


() Carth. 338. (5) Pope v. S. Leger, Salk. 344. 
le) 5 Burr. 2802. (d) Cowp. 729. 
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yo doubt on the ſubject; and I defire to be conſidered as acquieſ- 
cing in thoſe caſes to the extent they have gone. As to the ob- 
jection ariſing from the admiſſion of indecent evidence in actions 
on ſome ſort of wagers; in caſcs of deſcents it is often neceſſary 
to go into evidence reſpecting the ſexes, and many queſtions 
mult ariſe where the molt indecent evidence is permitted when» 
ever it is neceſſary for the aſcertainment of ſacts to promote the 
ends of juſtice; in ſuch caſes it is our duty to admit it, how- 
ever our feelings may be aſſected by the diſcuſſion. I wiſh not 
to be underſtood to contradict any thing that may have been ſaid 
in Da Ce/fa v. Jener, and the other caſes ; but at the ſame time 
let me avail myſelf of what Lord Manzjield there ſaid, that “e in- 
« different wagers upon indifferent matters without intereſt to 
« either of the parties are allowed by the law of this country ſo 
t far as they have not been reſtrained by particular acts of par- 
te jiament; and the reſtraints impoſed in particular caſes ſupport 
the general rule.“ And it is clear that the caſe of Da Cęſta v. 
Jones was never argued upon the ground, that no action on a wager 
would lie, but only that that caſe formed an exception to the general 
rule, The caſe of Bruce v. R, 14th April 1788, in the Houſe 
of Lords proceeded on a diſtinction between the law of Scotland 
and that of England; and it was argued on the ground that the 
civil law was adopted in that country, and governed the deciſions 
of their courts. And there are many caſes in the Houſe of 
Lords, where they are bound to decide contrary to the law of 
England ; as in the caſe of death-bed diſpoſitions of property in 
$etland, in which, though the law of that country is different 
from ours, that Court art as much bound to adhere to it, as the 
council at the Cockpit is bound to adopt the laws of Jamaica or 
Barbadzes in appeals from thoſe iſlands to the King in council. 
I have looked into moſt of the books of civil law on this ſub- 
jet, which by no means prohibit wagers in general, It would 
favour a little of pedantry to cite paſſages from them, therefore 
I will only mention a diſtinction taken by Virmius, which is, that 
wagers reſpecting Cz/ar are allowed, unleſs they affect the charac- 
ter of Char, c. Now what is there in the preſent caſe that 
can affect the character of the woman who had bought the wag- 
gon ? Nothing of that ſort appears upon the record, and we can 
make no inference, The queſtion is, whether the waggon was 
the property of A. or B. and they are to decide it. What is there 
at common law to make ſuch a wager bad? If not, how is it 
affe cted by the ſtatute law? All the ſtatutes reſpecting gaming 

Vox, III. 2 2 are 
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are ſo far parliamentary declarations that wagers and gaming 
had been lawful. The 16 Car. 2. c. 7. /. 3. in vacating con- 
tracts for money loſt at play and money betted on thoſe who play, 
affords another parliamentary inference that ſuch wagers were 
allowed before the ſtatute, I remember a caſe in Witfn (4), 
where an action was brought on a bet of 14 guineas to 8 on x 
horſe-race : There the Court held that, as the plaintiff might 
under the ſtat. 9 Ann. and 16 Car. 2. (6) have refuſed to pay 
the 14 guineas if he had loſt, there was no mutuality in the 
wager, and therefore he ſhould not recover the 8 guineas of the 
defendant. But had the wager been within the limits allowed 
by the ſtatutes, there is no doubt but that it would have been 


| held good. So in the caſe of a man running againſt time (c). 


My opinion proceeds on this ground, that being bound by for. 
mer deciſions, not having the power to alter the law, not finding 
any one caſe againſt the legality of wagers in general, and finding 
caſes, without number, wherein wagers have been held to be 
good, and that the payment of them may be enforced, I think 
the wager in the preſent caſe good at common law. Then as to 
the ſecond point, namely, whether the wager is void by the 
ſtat. 14 Geo. 2; I cannot but think that that act of parliament 
relates wholly to policies of inſurance : and, as my Brother Gr 
has ſaid, it would be ſtrangely diſtorting the meaning of words 
to ſuppoſe that ſuch a wager as the preſent could be within the 


meaning of the Legiſlature; for from the words uſed in the 


ſecond clauſe it is apparent that they had written inſtrumenti 
only in contemplation, by requiring the names of the partie 
intereſted to be inſerted therein. It ſeems to me extremely clear 
that the act was meant to be confined to policies of inſurance. 
1 ſhould be glad to go as far as I could to put a ſtop to the mil- 
chief ariſing from this ſpecies of gambling by wagers, but that 
would be in my opinion to make law; and thoſe miſchiefs there- 
fore mult be leſt to the correction of the Legiſlature, whenever 
they think proper to apply a remedy. 

Rule diſcharged (d). 


(2) Blaxtn v. Pye, 2 Wil. 309. 

4% The laying above 10/. on an horſe - race is a bet within thoſe ſtatutes, 

(c) Lynall v. Longbotham, 2 Wilſ. 36. 

(4) Vide Jebnſon v. Bann, peſt. 4 vol. 1.; and Ximenes v. Jogues, th 
& vol. 449. | 
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WO juſtices removed, by an order, John Sharpe from Ickling- 
1 ham All Saints to Eriſwell, both in the county of Suffolk ; 
on appeal the Court of Quarter Seſſions confirmed the order, 
ſubject to the opinion of this Court on the following caſe : 

The pauper, John Sharpe, came into the parith of Jcklingham 
All Saints in 1767, where he was employed as a day labourer 
to work on the navigation. In 1779 he was taken before the 
reverend T. Ball, D. D. and Clement Tookie, clerk, two of his 
Majeſty's Juſtices of the peace for the ſaid county, by the over= 
ſeers of the poor of the pariſh of [ct/;ngham All Saints, for the 
purpoſe of being examined as to the place of his laſt legal ſet- 
tlement z in conſequence of which the following examination 
was taken upon oath before thoſe two juſtices (5), and ſigned by 
the pauper ; that is to ſay, “ County of Suffolk, The examin- 
« ation of John Sharpe of [cklingham All Saints in the ſaid county, 
« |abourer, taken on oath before us two of his majelty's juſtices 
« of the peace in and for the ſaid county the 19th day of Febru- 
« ary 1779 touching the place of his laſt legal ſettlement; who 
« ſaith that about 24 years ago he duly let himſelf for a year to 
« Thomas Pepper of Erifell in the ſaid county, farmer, but can- 
« not recollect his wages; that he duly entered on his ſaid ſer- 
« vice, ſerved the year in Eriſwell aforeſaid, and received his 
« year's wages 3 ſince which time he has done no act whereby 
« to gain a ſettlement elſewhere, to the beſt of his knowledge. 
« Jobn Sharpe. Taken and ſworn before us the day and year 
« firſt above written.” No proceedings were had in conſe- 
quence of this examination until- the order of removal, which 
is the ſubject of this appeal, was applied for and made. The 
pauper from the time of the examination being taken, continued 
to reſide in Itlingbam All Saints for about five years, endeavouring 
to gain his livelihood, and without becoming chargeable to that 
pariſh, when he became inſane, and continued in a ſtate of in- 
lanity to the time of his removal to Zriavell as afore ſaid (e). On 
the part of the reſpondents this examination was offered in evi- 
dence, and objected to on the part of the appellants; but it was 
received by the Court, the hand-writing of the juſtices, who touk 

(a) Vide R. v. Ravenſtone, poſt. 5 vol. 373. 

(6) Theſe were not the two juſtices who removed the pauper. 

le) This caſe was returned to the Seſſions, who il ated as a fact that © the paupe t 
* cotinued inſane at the time of hearing this appeal,” 

2 2 2 the 
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1799. the ſame, being firſt proved ; and upon that and other evidence 
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the Seſſions confirmed the order; but they alſo ſtated that in tlieir 
opinion the evidence produced, excluſive of the ſaid examination, 
was not ſuſſicient to warrant that determination. 

This caſe was argued in laſt Hilary term by Bower and 
Sayer in ſupport of the orders, and Partridge, Barnard, and 
Hay, contra: but, as all the caſes cited were fully ſtated by 
the Court in giving their opinion, the arguments at the bar ace 
here omitted. 

The Court, being divided on this queſtion, did not deliver 
their opinions till this day, 

GRosk, J. (After ſtating the facts.) The queſtion is, whe. 
ther the information taken beſore the magiſtrates is competent 
evidence of the pauper's ſettlement in Eriſwell, to warrant the 
Juſtices in making the order of removal, and the court of Quarter 
Seſſions in confirming it. The fact to be proved was a hiring 
and ſervice for a year, namely, an agreement between the paupet 
and T. Pepper of Eriſawe!l that the one would ſerve the farmer, 
and the other retain the pauper in his ſervice for that period; 
and that it took effet, To prove this an examination of the 
pauper taken before two magiſtrates, who did not remove, was 
produced; and it appeared that the pauper fince his examination 
had become inſane, and {till continued in that ſtate. The objec- 
tion to this is that an agreement muſt be proved either by thc 
parties or the witneſſes to it, and that the oath either of the 
party or the witneſs is not admiſſible in evidence when it is 
given in the abſenc: of another who is to be affected by it, 
To this it is anſwered, firſt, that this examination may be read, 
becauſe it is like a judgment upon which no execution has 
iſſued. My anſwer is, that it is not like ſuch a judgment; for, 
in the firſt place, before ſuch a judgment can be obtained the 
party to be affected by it muſt have had an opportunity of being 
heard; he muſt have been ſerved with a writ, or have had 
notice of the proceedings. And, ſecondly, the judgment muſk 
have been given by a court of competent juriſdiction : but in 
the preſent caſe I conceive that theſe juſtices had not juriſdiction 
to adminiſter an oath. By the 13 & 14 Car. 2. they are em- 
powered only to remove; and unleſs they adminiſter the oath for 
the purpoſe of removing, I think it is no more than if a juſtice 
of another county admiaiſtered it. Here there was no removal, 
and I do not ſee what power they had to adminiſter the oath but 


for that purpoſe. Secondly, however, it is {aid that this exe 
mination 
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mination is competent, becauſe it is as good evidence as that of a 
perſon who had heard the pauper ſay that he had been hired for 
a year and ſerved it; that ſuch evidence would have been com- 
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petent, and therefore that this is ſo. As to its being as good evi- The inba 


bitants of 


lence as that of a perſon who had heard the pauper ſay he had EAAV TL. 


teen hired 3 there is this material difference, that had the per- 
on been preſent, ſuch perſon might have been croſs examined as 
to all that paſſed between him and the pauper, it any part of it 
were to be heard. But here we read only what the overſeers 
choſe to examine to, and what the magiſtrates thought fit to 
fate, Next, is ſuch evidence competent? It is what is com- 
monly called hearſay evidence of a fact. Now it is a general 
rule that ſuch evidence is not admiſſible, except in ſome few 
particular caſes where the exception (tor aught we know) is as 
ancient as the rule. A pedigree may be proved by reputation? 
preſcriptive rights may be ſo proved; and yet in caſes of preſcrip- 
ton thoſe very perſons, who are permitted to give evidence of 
what they may have heard from dead perſons reipecting the re- 
putation of the right, are not permitted to ſtate facts of the 
exerciſe of the right which the deceaſed perſons ſaid they had 
ſeen, And I am not aware of any principle upon which this 
evidence is admiſſible that may not extend to proving by hearſay 
any agreement whatſoever. No princigle was ſtated to take 
this out of the general rule, to ſhew why hearſay evidence of 
the agreement ſhould be permitted in this caſe any more than 
in any other. But caſes have been cited both to prove that this 
evidence was admiſſible as hearſay evidence, and as given upon 
oath before the magiſtrates. In R. v. Nutley (a) two queſ- 
tions were made; iſt, Whether a ſettlement were proved in 
Bentwworth ; and, 2dly, Whether a ſubſequent ſettlement were 
gained in //sfield, The ſubſequent ſettlement was attempted to 
be proved by Rachael Merratt's hearſay evidence : The Court 
were of opinion that a good ſettlement was eſtabliſhed in Bent= 
worth ; and Aſton, J. thought the Seſſions wrong for rejecting 
the evidence of R. Merratt, for * the widow's account of her 
family ought to have been received.“ The objection therefore 
was not well conſidered, and for this reaſon, that, if it were e H- 
dence, it did not prove a ſettlement in Zsfield. In R. v. Coln St. 
Alawin's (b) the Court did {not declare under what circum- 
ſlances an examination upon oath would be evidence, but deter- 
wiacd that in that caſe it ought not to have been admitted at all: 


(e) Burr. S. C. 701. (5b) Burr, S. C. 136. 
2 2 3 and 
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and the ground, upon which Lord Ch. J. Lee proceeded, wag 
that the examination was taken by juſtices of another county, 
and that the perſon was then alive for aught that appeared to the 
contrary. Ihe objection that the two juſtices were of another 
county was immaterial, if the facts being proved on oath 
behind tlc back of the adverſe party could be evidence, vale 
the Court thought the examination mult be authorized by the 
ſtatute 3 and, if it muſt, then the objection applies here that the 
examination is not within it, becauſe the juſtices who took the 
examination did not remove, and poſſibly they id not think the 
evidence ſuthcient to warrant them in making the removal. In 
R. v. Greenwich (a) the Court did not determine whether or 
not the hearſay evidence was competent; the object ion does not 
appear to have been taken; but the Court ſaid that th» Se ſſions had 
ſtated evidence and not facts, and the caſe was ſcut down to be 
re- ſtated. Undoubtedly however an idea has prevailed that ſuch 
hearſay evidence is ſuſſicient: but I can mate no difference between 
evidence neceſſary to prove an hiring, that is, an agreement to 
hire, and any other agreement; the law of evidence mult be the 
ſame at the Quarter Seſſions as in the Courts of We/ſ/min/ler Hall; 
and no one ever conceived that an agreement could be proved by 
a witneſs ſwearing that he heard another ſay that ſuch an agree- 
ment was made. Is the evidence better upon the ground that 
it was upon oath adminiſtercd by two juſtices? Evidence, though 
upon oath, to affect an abſcnt perſon is incompetent, becauſe he 
cannot croſs examine; as nothing can be more unjuſt than that a 
perſon ſhould be bound by evidence which he is not permitted to 
hear. Before the ſtatute of Philip & Mary (b), a depoſition taken 
before the juſtice(c)of the county where the murder was committed 
was not evidence, even though the party died or was unable to 
travel. Why? Becauſe, although the juſtice had juriſdiction to en- 
quire into the fact, the common law did not permit a perſon ac- 
cuſed to be affected by an examination taken in his abſence, becauſc 
he could not croſs-examine ; and therefore that ſtatute was made, 
To this point the clauſe in the mutiny act (d), referred to in the 
argument, is ſtrong. It is extremely clear that, if in an action by the 
executor of the pauper it were neceſſary to prove this agreement, 
the aſſidavit of a witneſs who was dead, taken before a Judge who 

(a) Burr. S. C. 243. 

(6) 182 P. & M. c. 13; and2& 3 P. M. e. 10. 

(e) Nor ſince that ſtatute, unleſs the party accuſed be preſent, though an 
examination before a C-roner is; ſee the words of the 4th and 5th ſections o 182 
P. & M. c. 13; and 2 & 3 P. & M. c. 10. ſ. 2. See alſo Sir 7. Jen. 53. 

(% Which expreſsly authorizes the magiſtrates to take the examinations of per- 
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poſe the caſe had exiſted the next year, and the year after the x,,,vi... 


pauper had gone before two juſtices and made the oath he did, 
and after that upon his death two other juſtices had removed his 
family upon that examination, could this Court have determined 
that hearſay evidence of the hiring was good, or that an oath taken 
before two magiſtrates (not for the purpoſe of removal, in the 
abſence of the other party) would have been good? Or ſuppole the 
act of parliament had paſſed two years ago, thould we now ſay it is 
good? I conceive not; becauſe it would be againſt the known 
law of evidence ; for, as hearſay evidence, it is hearſay evidence 
of a fact; and as an examination upon oath and not in the pre- 
ſence of the oppoſite party, nor taken with an intent to remove, 
it is extrajudicial. If at that time it were not admiſſible, when 
did it become ſo ? Will the practice of the juſtices at their pri- 
rate meetings, or at the Quarter Seſſions, make it ſo ? Surely it 
is too much to ſay that ſuch practice ſhall alter the law of 
evidence, prevailing throughout the kingdom, in the courts 
above and at the aſſizes: as judges of ni prius we do not affect to 
alter or make new law ; how then ſhall it be competent to juſtices 
of the peace to do ſo? But even were we diſpoſed to conform 
to a rule of evidence adopted by ſome juſtices of the peace, 
what are we to ſay in caſes where one court of Quarter Seſſions 
differs from another in their rules? So it is in this caſe; in ſome 
counties they admit this evidence, in others they reject it. We 
muſt ſay that ſuch precedents ought not to guide us, but we 
muſt be governed by the known rules of evidence which are to 
be found in our law books. If then the deciſions of the courts be- 
low cannot alter the law, when has it grown into law by the 
deciſion of the courts above? I have commented on the deciſions, 
which were cited in the argument, (the earlieſt of them being in 
1739,) and in no one of them has the queſtion fairly and fully 
come before the Court, or been decided as a principal queſtion. 
Upon what principle ſhall it now be decided? None is laid 
down. But it may be ſaid that it is in this cafe wiſe an! diſ- 
creet to depart from the general rule of evidence, and in this in- 
{tance to admit hearſay evidence of a fact, or evidence on oath 
adminiſtered in the abſence of the adverſe party. I dread that 


rules of evidence ſhall ever depend upon the diſcretion of Judges; 


Iwiſh to find the rule laid down, and to abide by it, In this caſe 
| 2 2 4 I find 
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1790. I find the general rule; I find no decided authority that form 

an exception to it; and nothing but a clear uncontrovertible 

= = x5 deciſion upon the point, and not the conceſſion of counſel or the 

The Inha- ebiter dictum of a Judge, ought to form an exception to a general 

bitants of . . 

Eziszwz 1 z. rule of law framed in wiſdom by our anceſtors, and adopted in 

| every caſe except where the exception is as ancient as the rule, 

Upon theſe grounds it ſeems to me that upon the evidence ſtated 

the juſtices below ought not to have removed the pauper, nor 

the court of Quarter Seſſions to have affirmed the order; and 
conſequently that both the orders ſhould be quaſhed. 


BULLER, J.—In this caſe it appears that the pauper was taken 


Tchlingham, where he then reſided, for the purpsſe of being ex- 
I amined as to the place of his laſt legal ſettlement ; that he was ex- 
— 5 amined on oath before them, and ſigned his examination. The 
pauper afterwards became, and has ever ſince continued, inſane 
and the Seſſions, being of opinion that the examination was good 
evidence, upon the authority of that confirmed the order of re- 
moval. The queſtion reſerved for the opinion of this Court is, 
whether under theſe circumſtances the examination ovght to 
have been read in evidence. This caſe has been argued on two 
grounds; iſt, that it is admiſſible, as an examination taken on 
oath by juſtices who had a competent authority; 2dly, that it is 
evidence, as a declaration under the hand of the pauper, Iam 
of opinion that it is admiſſible evidence in each of thoſe lights, 
But before I ſtate the grounds on which I hold it admillible, it 
will be proper to premiſe that I conſidex the pauper as dead; he 
being in ſuch a ſtate as renders it impoſſible to examine him: 
and, if he were dead, it is admitted at the bar that there are ſe- 
veral caſes in which it has been held that what he ſaid might be 
received in evidence. Of thoſe cafes I {hall take more particular 
notice when I come to the ſecond part of the caſe. But the 
firſt thing to be conſidered is, whether this evidence be admiſſi- 
ble as an examination taken on oath by perſons having à com- 
petent authority? It ſeemed to be agreed by thoſe who argued 
at the bar that if the juſtices had made an order of removal im- 
mediately on taking the examination of the pauper, the examin- 
ation would then have been a judicial act, and would have been 
evidence : indeed the ſecond ſcion of the act calls it a judg- 
ment. I agree that if the taking of the examination were not a 
judicial act, but was merely coram non judice, it is not evidence as 
an examination cn oath. The queſtion then is, whether this 
were a judicial act or not? It muſt be ſo at the time it was taken, 
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or cannot become ſo at all; and if an immediate removal might 
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have been founded on it, in my judgment it is a full proof that —— 


this was a judicial act. The power of the juſtices is founded on 
the 13 & 14 Car. 2. c. 12, / 1. which enacts that it ſhall be 
lawful. upon complaint made by the overſeers of any pariſh, for 
any two juſtices by their warrant to remove and convey any per- 
ſon likely to become chargeable to ſuch pariſh where he was laſt 
legally ſettled, unleſs he give ſufficient ſecurity for the diſcharge 
of the pariſh to be allowed by the ſaid juſtices. The ſtatute 
docs not in words fay any thing about the mode of examination z 
but wherever a power of judging and determining is given, an 
authority to examine on oath is virtually and neceſſarily included 
in it. Whatever the juſtices do in purſuance of that ſlatute I 
conceive is judicially done; and unleſs the rule be general, this 
abſurdity would follow; if the juſtices are of opinion on the ex- 
amination that the pauper ought to be removed, and do remove 
him, it is evidence ; but if they are of opinion that the ſettle- 
ment is in the pariſh requiring the examination, and therefore 
he ought not to be removed, then it is not evidence; whereas in 
the latter caſe the reaſons are much ſtronger why the examina- 
tion ſhould be evidence than in the former; becauſe the pariſh - 
ollicers are preſent at the examination, and are parties to it, 
being the complainants and the perſons cauſing the examination 
to be taken. But it never can depend on the judgment which 
the juſtices ſhall form for or againſt the pariſh, whether the ex- 
aminations in the Taſe are or are not evidence; it mult be re- 
ciprocal, And this examination in my judgment is very ſimilar 
to the caſe of a depoſition before a coroner, which has been long 
ſettled to be good evidence, 1 Lev, 180. Fel. 55. though the 
perſon accuſed be not preſent when it is taken, nor ever 
heard of it till the moment it is produced againſt him. The 
coroner is to inquire into the cauſe and circumſtances of the 
death of the deceaſed: the juſtices are to inquire to what 
pariſh the pauper belongs : both inquiries are general, and no 
particular perſons are parties to them. Apain, where depoſi- 
tions are taken before commiſſioners of exciſe, if the witneſs 
die, Lord Holt was of opinion that they were good evidence. 
Salk. 555. (a) Where an act is judicially done, it is not neeeſſary 
that the perſon to be affected by it ſhould be preſent in order to 
make it evidence againſt him, and therefore depoſitions taken 
hy a juſtice of a perſon who afterwards died, though taken in the 
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abſence of the priſoner, muſt be read. So it was determined by 
all the Judges in Radburn's caſe Mich. 1787. It is the ſame as to 
depofitions taken under a commiſſion from the Court of Exche. 
quer. Tooker v. The Duke of Beaufort, 1 Burr. 146. But an 
argument was drawn from the mutiny act, which it was ſaid mad: 
the depoſitions evidence in the caſe of ſoldiers ; and therefore it was 
inferred from thence that the depoſitions were not evidence in 
any other caſe, I think that act affords à very different in- 
ference. The firſt act, which contains any clauſe for examining 
ſoldiers reſp*cting their ſettlements, is 16 Geo. 2. which enaGs 
that it ſhall be lawful for two or more juſtices of the county or 
place where any ſoldier ſhall be quartered, in cafe ſuch ſoldier ' 
has either a wife or child, to cauſe him to be ſummoned to make 
oath of the place of his laſt legal ſettlement; and ſuch ſoldier is 
thereby'directed to obey ſuch ſummons, and to make oath accord- 
ingly ; and ſuch juſtices are required to give an atteſted copy of 
ſuch aſſidavit to the perſon making the ſame, to be by him de- 
livered to his commanding officer, in order to be produced when 
required, Provided, that incaſe any ſoldier ſhall be again ſummoned 
to make oath as aforeſaid, then on ſuch atteſted copy of the oath 
by him ſormerly taken being produced, ſuch ſoldier ſhall not be 
obliged to take any other or further oath with regard to his legal 
ſettlement, but ſhall leave a copy of ſuch atteſted copy of exa- 
mination if required. That act ſays nothing about the examin. 


ation, or the copy of it, being evidence, but moſt probably the 


Legiſlature meant or underſtood that they would both be fo ; for 
the object was to prevent the ſoldier being called upon to attend 
the juſtices more than once, and at the ſame ſame time to ſub- 
ſtitute as good a thing as an examination in lieu of it for the 
benefit of the pariſh. But in the 32 Ces. 2. or between that time 
and the 20 Ces. 2. the Legiſlature had under their conſideration 
what would be evidence, and accordingly they inſerted in the 
above clauſe the following words; “ which atteſted copy ſhall at 
&© any time be admitted in evidence, as to ſuch laſt legal ſettle- 
ce ment, before any of his Majeſty's juſtices of the peace, or at any 
© General or Quarter Seſſions of the peace.“ So the law ſtands 
now; and the copy only, and not the original, is by the act made 
evidence; which could only be done on the idea that the original 
was evidence before. If it had been neceſſary to have enacted 
that the original ſhould be evidence, two words would have done it? 
and it is impoſſible to ſuppoſe that the Legiſlature meant that the 
copy ſhould be evidence when the original was not. This law 


therefore affords a ſtrong argument that the examination is _ 
c 
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in the caſe of the King v. Coln St. Aldwin's is a very material au- 


thority to prove that this examination was admiſſible in evidence. 


he King 
again 


There an order of removal of a baſtard made in Wilts was The ha. 


founded on the examination of the mother in Middleſex : Lee Ch. Exiswzrr. 


J. there ſaid, © the only material evidence which appears to have 
been given was the examination of the mother, which ought 
« not to have been admitted; for it is a general rule in evidence 
« that the depoſition of a living witneſs ought not to be received, 
« unleſs it appear that the witneſs himſe!f could not be produced 
« tg be examined ore tenus ; and therefore as the evidence here 
« given has an original defect, which cannct be ſupplied, this 
« order ought to be quaſhed,” It clearly therefore muſt have 
been his opinion that had the mother been dead, or in a ſtate, 
like this pauper, of incapacity to be examined ore tenus, her 
depoſition might have been received in evidence. 

The ſecond ground on which this has been argued to be evi- 
dence is that it 1s a declaration under the hand of the pauper. 'This 
introduces the general queſtion, whether hearſay evidence from 
the perſon under whom the ſettlement is claimed can be received. 
This queſtion has been fo often decided that in my opinion 
it would be ſufficient to mention the caſes only: but as 
different opinions are entertained on the bench upon the ſubject, 
I ſhall go ſomewhat more at large into the conſideration of it. 
The weight of the authorities was ſo forcibly felt at the bar, 
that the counſel, inſtead of denying that in any caſe hearſay 
evidence could be received, endeavoured to diſtinguiſh the 
caſes determined from the preſent, and ſuppoſed that they were 
decided on particular circumſtances. Firſt, it is faid that there 
is no caſe in which hearſay evidence has been allowed where 
the party is alive and able to be produced. I agree to that 
poſition : but here the party is qud dead, and not able to be 
produced. Secondly, that in the caſe of Nutley the huſband 
was dead, and there was alſo perſonal knowledge of the wife 
that her huſband had been in the ſervice he ſpoke of. And 
that in the caſe of Greenwich the huſband was dead, and it does 
not appear but other evidence might have been produced when 
the caſe went down to the Seſſions again. But let us ſee 
what thoſe caſes were. In the former (5), the widow depoſed 
that her late huſband fold her he had hired himſelf to Smith, 


(a) Mr. Juſtice Buller ſaid he read this from a MS. note of Mr, Juſtice Clive's. 
- (6) KX. v. Nutley, Bett. 234+ Purr, & C. 701. S. C. 
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1790. and that in conſequence of the hiring he went into Smiths "hy 
vice, and was turned away a month before the year was up be. 

pcs Hy caule he ſhould not gain a ſettlement, though Smith did not 
— — aſſign that or any other reaſon; and the wife further depoſed 
Eulswil z. that ſhe twice ſaw her huiband during the year he ſerved Smith, 
The Seſſions, conſidering the declarations of the huſband as 

mere hearſay, rejected them as not being admiſſible evidence, 

It was argued that the caſe ought to be ſent back to the Seſſions 

to hear and receive the declarations of the huſband ; that ſuch 

evidence ought to be admitted in a cafe circumſtanced as the 

preſent; and that in fact it was the conſtant practice of other 

Seſſions to receive ſuch hearſay. On the other hand it was ad- 

mitted that the evidence of the woman reſpeCting the declarations 

of the huſband was admiſſible. And Lord Mansfield faid that 

he was ſatisfied that a clear hiring was proved; and that though 

the evidence rejefted ought to have been received, yet it would 

only produce more litigation and expence, and mult have the 

ſame effect; he ſaid he thought the order ought to be quaſhed. 

Mr. Jultice Alon was clearly of the fame opinion; and ſaid « to 

« be ſure the evidence of the woman ought to have been ad- 

« mitted; but ſtanding alone ought to be taken as inconcluſive ; 

[which latter expreſſion Mr. Juſtice Buller remarked mult be in- 
accurately taken; it ſhould have been “ ought nat to be taken as 

« concluſive.” ] The other caſe of the King v. Greenwich (a) 

ſtated that the pauper was the daughter of George Wall deceaſed, 

who in his lifetime declared to a witneſs now examined that he 

had hircd himſelf for a year and ſerved a year as a livery ſervant 

at 7/. wages to captain Sawnder/on, who had a houſe and family at 
Greenwich, and reſided there when not abſent on the king's ſer- 

| vice; that his maſter made frequent voyages to He/land whither 
| or he attended him; that he never was 40 days together at Green- 
wich, but during his ſervice might be there 40 days at different 
times. Afterwards it was more fully ſtated that he did reſide 
40 days at Greenwich at different times; and the order adjudging 
the ſettlement in Greenwich was affirmed. Now both theſe 
caſes are directly in point, and there was no evidence which at 
all tended to prove a ſettlement but hearſay : fur in the caſe of 
Nutley the wife having ſeen her huſband twice in the ſervice, 
was no evidence of a hiring for a year; and in the caſe of Green- 
wich it does appear what paſſed when the caſe went down to the 
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Seſſions again; ſor then it was more fully ſtated that the pauper's 199. 
father reſided 40 days at Greenwich at different times; and upon — 
that the order of removal was affirmed en the declarations of the . — * 
father alone. And when the point was only whether hearſay Th inha- 
evidence could be received, we cannot ſuppoſe other evidence, — 
which is not ſtated, to have been given, which rendered that point 
immaterial or varied the effect of it. Thirdly, it was argued that 

eren if the declarations were evidence, yet there muſt be ſome 
concurrent evidence to ſupport it; and this was ſuppoſed to 

have been ſo held in the caſe of Coln St. Aldwin's: but that caſe 

was founded on very clear grounds, and not a word faid in it 

about concurrent evidence, as appears from the note of Mr, 

Juſtice Clive which I have before mentioned. Neither does any 

caſe whatever ſay that there muſt be concurrent evidence, 

Where the queſtion is, whether the evidence be admiſſible or not, 

it is difficult to conceive what is meant by concurrent evidence; 

but every caſe on the ſubject which at all applies to this point 
conſiders it as clear that the evidence may be received. The two 

caſes of Nutley and of Greenwich are directly in point; and they 

are confirmed by thoſe of Creech St. Michael (a), and of The 
Inhabitants of the Holy Trinity in Wareham (b); in the firſt 

of which the pauper having run away, a copy of the regiſter 

was proved, and then a witneſs ſwore that John Every who 

was dead was conſidered as the pauper's father, and that he 

knew Mary Every who lived in P. and whom he under/icad to 

be the pauper's mother, and heard the pauper call her mother. 

The Seſſions held the evidence not to be ſuſhcient, but the Court 

of King's Bench held that it was. In the caſe of the Holy Trinity 

in Wareham, it was proved that the pauper's huſband was born 

in Beer Regis, and proved by the pauper that her huſband was 

abroad beyond ſea, and had been two years, if alive; that to her 
knowledge he lived in the capacity ot an hoſtler with Mrs, Lee 

in Wareham about two years, where ſhe ſaw him brew; but 
whether there was any agreement or hiring relating to ſuch fer- 

vice was not proved; but ſhe had beard her huſband ay that he 

was ſettled in the Holy Trinity, Wareham. The Court held that 
evidence ſufficient to prove the ſettlement : and the reporter of 

that caſe ſubjoins in a note that in cafes where the perſon under 

whom the pauper claimed has been dead, hearſay evidence from 

bis widow, or from other perſons, of his declarations reſpecting 

bis ſettlement have frequently been received; and inſtances the 
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caſes of Greenwich and Nutley ; but he obſerved that till that 
caſe there had been no inſtance where the Court had permitted 
ſuch hearſay evidence to be received in the life of the perſon 
under whom the ſettlement was claimed. The reporter, who 
has great merit with the profeſſion for his induſtry and attention 
on the ſubject of the poor laws, proceeds to ſuggeſt his doubt 
of the determination of the Court in that caſe : but, on the beſt 
conſideration that I can give it, that doubt does not appear to 
be well founded; for it has long been ſettled that, if a perſon be 
abroad, and nor likely to return, or in a ſtate incapable of being 
examined (a), he is conſidercd, as to that purpoſe, as if he were 
dead. The other caſes which were quoted in the argument 


do not apply to the preſent, namely, Rex v. Great Bedwin (6), 


R. v. St. Michael in Bath (c), R. v. St. Saviour's Southwark (d), 
and K. v. St. Sepulchre (e). But it is worthy of obſervation 
that in the caſe of R. v. Nutliy it is ſtated on one ſide to be 
the conſtant practice of other Seſſions to receive ſuch hearſay 
evidence, and it is admitted on the other {ide that the evidence 
of the widow reſpecting the declaration of her huſband was 
admiſſible. So in the note before mentioned on the caſe of 
the Holy Trinity in Wareham it is ſaid that ſuch hearſay evidence 
has been frequently received. If there has been a conſtant 
and uniform practice at all the Seſſions in the kingdom, I think 
it requircs great conſideration before we overturn it; for, 
beſides the great inconvenience, confuſion, and inconſiſtency, 
which will be introduced by a new determination, we {hall 
hereafter undoubtedly be ſubject to the ſame comment and cen- 
ſure as Lord Chief J. Ryder, in the caſe of St. Batolph's without 
Bifhopſgate (F), threw on another determination, when he ſaid, 
„it does not appear in the caſe of Stretford v. Norton whe- 
« ther theſe other caſes were cited, or what was the particular 
« reaſon of the reſolution: however if they were cited and 
« gyer-ruled, we may for the ſame reaſon over-rule that deter- 
« mination.” I have inquired what is the uſage at different 
Seſſions, and I find that throughout the Weſt of England, 
in the North of England, and in other places, it has been 
the conſtant practice to receive ſuch evidence. I have 
heard of no one Seſſions in which a different practice pre- 
vails; and if it be in univerſal uſe, why ſhould we over- 


(a) Gedb. 326+; Kel. 55. 3 and x Ard. 445. (b) Burr. S. C. 584. (e) Bott. 394+ 
(4) Bott. 149. (e) Tr. 25 Ceo. 3. (J) Burr. S. C. 372. 
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turn it? If on ſuch a queſtion ariſing on a ſettlement caſe 
we are to go into firſt principles, I know not where we are to 
ſtop. It has been underſtood as pretty clear law that, in queſ- 
tions of pedigree and ſome other caſes, hearſay and reputation 
are good evidence; but if the evidence ſtated in this cafe be 
not allowed, they alſo will ſtand on a very ſhallow and ſlippery 
foundation. Each has authority to ſupport it; and if that be 
taken away, I can ſtate no principle in favour of them. The 
true line for courts to adhere to is, that, wherever evidence not 
on oath has been repeatedly received, and ſanctioned by judicial 
determinations, it ſhall be allowed : but beyond that, the rule, 
that no evidence ſhall be admitted but what is upon oath, ſhall 
be obſerved. It would be eaſy to ſtate or imagine a con- 
yerſation in which a man gave an account of his own habits 
and tranſactions in life, his reſidence, his connections, and re- 
lations, which would be equally material in tracing a title as in 
inveſtigating a queſtion of ſettlement : and it would be ſtrange 
if ſuch a converſation aſter the father's death ſhould be ſuſſicient 
to enable the ſon to recover an eſtate of 10, ooo J. a year, and yet 
ſhould not be ſufficient to give his ſon a ſettlement as a pauper. 
Hearſay evidence has been received to prove whether land were 
or were not parcel of a certain tenement z and was adjudged to be 
good evidence in Davies v. Pierce (a), and Holloway v. Rakes (6). 
It is conſtantly allowed in all caſes of pedigree, though from 
perſons not of the family, as in Brown v. Shelley, Eafter 17763 
and alſo in the caſe of cuſtoms ; and has been received even in 
the caſe of ſingle facts; as of a marriage, being in orders, and of 
a preſentation ; Hurſcoꝰs caſe, Comb. 202; and The Biſhop of 
Meath v. Lord Belfield (c). In the laſt caſe the name of the 
patron who preſented was omitted in the regiſter, and this 
Court on a writ of error held that parol evidence might be 
received of it; for (ſaid they) a preſentation may be by parol, 
and what commences by parol may be tranſmitted to poſterity 
by parol; and that creates a general reputation. A hiring for 
a year may be by parol; hearſay evidence has been allowed to 
prove it in all the caſes I have mentioned, and has been rejected 
or denied in none. I am of opinion that thoſe caſes ought to be 
adhered to, and conſequently that the order of Seſſions ſhould be 
alſirmed. 


(a) Ante, 2 vol. 52. (6) AH. 12 Geo. 3 . R. cited ante, 2 vol. 55 
(c) 1 Will. 1 
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Asnivnsr, J.—lf this were a new caſe, I ſhould be ſtrongly 
of opinion that the evidence given ought not to have been res 
ceived, as being hearſay evidence. But 1 think that, as cer: 
tainty is ſo deſirable in the law in general, and particularly in 
this branch of it which relates to caſes of daily occurrence, 
when a caſe has been decided and acted upon, it is better not to 
overturn it. In the cafes of R. v. Nutley, & R. v. Greenwich, 
which have been ſtated, and which I ſhall not repeat, it was de- 
termined that ſuch evidence is admiſſible; and this not 38 
a mere obiter dium, but upon deliberation: and in the latter of 
them it was thought ſo material that the caſe was ſent down to 
have the fact more explicitly ſtated, and on its being returned fg 
ſtated the order was affirmed here. There are other caſes in 
which this kind of evidence is allowed by univerſal conſent ; as 
in the caſe of a pedigree z and if we were to overturn the caſey 
which have been determined on ſettlements, we may as well 
overturn the law in caſes of pedigree; ſor I do not know any 
reaſon which applies to the one that is not equally applicable to 
the other. In both, the ſubject matter of litigation is concern« 
ing the ſtate and condition of the party. It is natural for per- 
ſons to talk of their own ſituations and of their families. The 
evidence is in its nature of an unſuſpicious kind; it is generally 
brought from remote times, when no queſtion was depending or 
even thought of, and when no purpoſe would apparently be an- 
ſwered. In theſe caſcs, in general, it is perhaps of little conſe- 
quence to the pauper whether he belong to one pariſh or to 
another; the diſpute is between the two pariſhes which ſhould 
bear the burden of maintaining him. The pauper himſelf (when 
capable of being produced) is competent to give evidence rela- 
tive to his ſettlement. In the two caſes alluded to it was held 
that, when he is dead, his declarations may be received in 
evidence and the being in a ſtate of inſanity (which introduces 
the ſame impoſſibility of producing him as if he were dead} 
makes the evidence equally admiſſible. With regard to the 
ſtatute 13 & 14 Car. 2. it rather ſeems to me that on that 
ground alfo this evidence is admiſſible, We are not to ſuppoſe 
that the party was taken before the juſtices and examined upon 
oath before them, as a matter of mere idle curioſity ; nor can 
we imagine that the juſtices wonld have interfered in it merely 
to gratify ſuch curioſity. We muſt take it therefore that the 
thing paſled in the way of a judicial proceeding z and though 
for ſome reaſon it happened that the examination was not aQed 


upon, we cannot but ſuppoſe that, at the time, it was taken - 
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the declaration of greater ſolemnity than an idle declaration iy ——— 


the courſe of common converſation. As this matter has been 


The King 


ara 


already ſo fully gone into by my Brother Buller, with whoſe ſen- The Inha- 


bitants of 


timents I entirely concur, I ſhall not add more than that I agree EAIZWIIIZ 


with him in thinking that the orders ought to be affirmed. 

Lord Kenyon, Ch. J. —As far as the intereſts of theſe con- 
tending parties are concerned, I might excuſe myſelf from en- 
tering into a diſcuſſion of this queſtion; for, as two of my 
Brothers have already declared their opinions againſt making 
the rule abſolute, it cannot be made fo, as my opinion, added to 
that of my Brother Gres, will not make a majority, But as 
this is a matter of importance | thouid fee] myſelf liable to great 
reproach, if I were to ſuffer this queſtion to pals without des 
claring my opinion. All queſtions upon the rules of evidence 
are of vaſt importance to all orders and degrees of men; our 
lives, our liberty, and our property, are all concerned in 
the ſupport of theſe rules, which have been matured by the 
wiſdom of ages, and are nov revered from their antiquity 
and the good ſenſe in which they are founded: they are not 
rules depending on technical refinements, but upon good ſenſe 
and the preſervation of them is the firſt duty of Judges. The 
evidence ſhould be given unter the ſanctian of an oath legally 
adminiflered, and in a judicial proceeding depending between the 
parties affeft-d by it, or thoſe who ſtund in privity of eflate of 
interejt with them. I admit that this man who was proved to be 
inſane is to be conſidered as to tliis purpoſe in the ſame ſtate as 
ff he were dead: and it has been decided that in ſuch caſes the 
party's hand wriiing may be proved as if he were actually 
dead. Ihen it is ſaid that there are two grounds on which his 
examination may be received, as to both of which I agree with 
my Brother Gro/e, 1ft, As an examination taken upon oath 
before two juſtices of the peace who, it is argued, had authority 
to take it. 2dly, As a declaration of the party examined. I 
will briefly conſider both theſe poſitions. The firſt depen's on 
the itat. 13 & 14 Car. 2. That ſtatute empowers the juſtices 
to make an order of removal; it does not give them an expreſs 
power to examine, but, as an examination is neceſſary to get 
at the facts upon which the judgment of the magiſtrates is 
to proceed, there is an incidental power given, allowing them 
to examine when they are called upon to exert their power of 
removal. But in this caſ2 they were not applied to for the pur- 
poſe of making an order of removal: the overleers called upon 
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them for no other purpoſe than to examine the pauper ; all the 
proceedings therefore were extrajudicial; and the examination 
on oath might juſt as well have been taken before the pariſh 
clerk, and would have been as much entitled to credit as this, 
But I will go further: If this examination had been taken in 
order to found an order of removal upon it, ſtill I ſhould hays 
been of opinion that it would be no better, as far as reſpects tle 
preſent queſtion, than a mere declaration of the party, the 
effect of which I ſhall conſider preſently. Examinations upon 
oath, except in the excepted caſes, gre of no avail unleſs they 
are made in a cauſe or proceeding depending between the parties 
to be affected by them, and where each has an opportunity of 
croſs-examining the witneſs; otherwiſe it 75 res inter alis 
acta, and not to be received. It has been faid that this is a 
judgment of the juſtices as appears by the 24 feCtion of the 19 
& 14 Car, 2. which has the word judgment in it; and that it is 
no objection to its being a valid judgment that the parties to be 
affected were not preſcit, But I think the word judgment in 
the ſection referred to is only uſed as equivalent to the word 
opinion. And as to a judgment being binding though the party 
to be affected was not preſent, I think it will ſcarcely be found 
that that is to, unleſs in caſes where the party has had an oppor- 
tunity of being preſen', or was contumacious, neither of which 
was the cafe with the parifh now to be affected; but as to them 
it was altogether res inter alios acta. It has been faid that there 
are caſes where examinations are admitted, namely, before the 
coroner, and before magiſtrates in cafes of felony. That obſlery- 
ation appears to me to go rather in ſupport of the general rule 
than in deſtruction of it. Every exception that can be account- 
ed for is ſo much a confirmation of the rale that it has become 
a maxim, excepiio probat regulam. "Thoſe exceptions alluded to 
are founded on the ſtatutes of Philip & Mary (a); and that they 
go no further is abundantly proved. Beſides, the examination 
before the coroner is an inqueſt of office; it is a tranſaction of 
potoriety, to which every perfon has a right of acceſs; and writs 
of ad quod damnum have been frequently ſet aſide for want of 
this notoriety in the execution of them by the ſheriff, But, 
without ftating the caſes which occur on this head, I will 
do little more than refer to the caſe of The King v. Paine in 


(a) 1 and 2 Pb. C AI. c. 13. as to depelitions before the coroner ; and 1 & 2 
Pb. & M. c. 13. anda & y #6. & At. c. 10. before juſtices of the peace in caſes 


of telony. 
Salk, 
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$.1k. 281, & 5 Mod. 163. That was not looſely decided, but 


was the opinion of this Court aſſiſted by the court of Common 


Pleas. In Salkeld it is expreſsly ſaid that the rule cannot be ex- 
tended further than the particular caſe of felony ; and in the 
other book the Chief Juſtice declared that the depoſitions were 
not evidence; and a weighty reaſon is given, namely, “ the de- 
« fendant not being preſent when they were taken before the 
« mayor, and ſo had loſt the benefit of a croſs-examination.” 
This caſe is adopted in 2 Hawk. Pl. C. c. 46. , 1. 10. which 
with the ſubſequent ſeCtions of that chapter are worth conſulting. 

Secondly, conſidering this as a declaration of the party, I am 
at a loſs to find the grounds on which it can be received, I 
admit that declarations of the members of a family, and perhaps 
of others living in habits of intimacy with them, are received in 
evidence as to pedigrees ; but evidence of what a mere ſtranger 
has ſaid has ever been rejected in ſuch caſes. That however has 
been always underſtood to be an excepted caſe, and to ſtand on 
reaſons peculiar to itſelf, which I need not take up time by 
ſtating] If the exception go further, I ſhould have wiſhed to 
have heard it ſtated and defined; for unleſs that is done I am 
much afraid we may endanger a rule of infinite importance to 
every individual, and by ſuffering exceptions to creep on one 
after another leave nothing like a rule. It has been ſaid that in 
the caſe of The Biſhop of Meath v. Lord Belfield (a), in a guare 
impedit, the plaintiff gave in evidence an entry in the regiſter of 
the dioceſe of the inſtitution of one Knight, in which there was 
a blank in the place where the patron's name is uſually inſerted ; 
upon which parol evidence of the general reputation of the 
country that Knight was in by the preſentation of one under 
whom Lord Belfield claimed was offered ; and that upon a bil 
of exceptions it was held that the evidence was admiſſible ; 
that it was ſaid that a preſentation may be by parol, and what 
commences by parol may be tranſmitted to poſterity by parol. 
have not ſeen the report of that caſe : But this I admit, that a 
preſentation may be by parol, and that may be proved by 
parol, that is, by a witneſs who was preſent and heard it; 
but that common reputation might be given in evidence 1 
mult deny; if it could, why might not ſuch evidence decide 
upon titles to eſtates, at leaſt before the ſtatute of frauds, 
when no written inftrument was required to make a good 
feoffment of the greateſt landed property in the kingdom. In 
mort, it being admitted that the rule for which I contend 
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is undoubtedly the general rule, the evidence offered in this 
caſe muſt be rejected, unleſs an exception in favour of it hay 
been adopted in ſuch a manner as to incorporate it into the law 
of evidence. For where is the line to be drawn ? If the Court 
admit ſuch an examination to be evidence againſt a claſs of per. 
ſons who are ſtrangers to it, how ſhall we ſtop ſhort, and ay, 
that it ſhall not be evidence againſt any other ? I cannot ſay hoy 
far ſuch an idea might go. This brings me to the caſcs cited, and 
to the ſuppoſed uſage. And, as to the firſt, there is no one caſe in 
which the point has been decided. In R. v. Nutley (a), the whole 
of the wifc's evidence was diſregarded, whereas a fair inference 
might be drawn to prove her huſband's ſettlement, from the. 
facts which the ſwore to within her own knowledge; for every 
hiring is preſumed to be for a year, unleſs ſomething is ſtated to 
prevent that inference; and therefore the Court quaſhed the 
order of Seſſions on that ground. As to the caſe of Green- 
wich (b), the Seſſions the ſecond time found the aFfual fa? if 
the ſervice for 40 days in the pariſh, Then as to the caſe of 
St. Sepulchre (c), the only point there determined by the Court 
was that they couid not receive parol evidence of an indenture 
not proved to be loſt. And in that of The Holy Trinity in Mare. 
ham enough appeared from the facts, which the wife ſpoke to 
from hex own knowledge, to lead the Court to ſupport the con- 
cluſion which the Seſſions had drawn. There is therefore no 
caſe in which this point was the very hinge on which it turned. 
But even if there had, as it would have ſtood fingle in oppoſi- 
tion to a ſeries of caſes, I ould not have placed much reliance 
on the ſuperſtructure when the foundation failed. But the ob- 
ſervations I have made upon the caſes alluded to I think warrant 
me in ſaying that though there were ſome expreſſions tending 
to ſhew that ſuch evidence might be received, yet it was not the 
ground of deciſion in any of them; they amounted only to obiter 


- difta ; or even let them be called folemniter difta ; and at leaſt 


they ſeemed to haye proceeded on a ſuppoſed general uſage at the 
Quarter Sefſions. This thereforg brings me to that which was 
the laſt topic of argument. The propoſition which is ſtated is 
this, that the juſtices of peace in Seſſions having in general re- 
ceived ſuch evidence as this, their uſage creates a rule by which 
we are to proceed. I have great reſpect for that claſs of ma- 
giſtrates ; I know their moſt important utility, and have much 
regard for many of them individually; but I confeſs there 13 


( Burr. S. C. 701, (b) Burr. S. C. 243. (e) Tr. 25 Ces. 3. 
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peace tc the practice of thoſe very perſons to learn the rules 
of evidence by which they are to proceed. I remember a caſe 
of Baldwin et Ux. v. Blackmore, which is reported in i Burr, 
595- and of which I have a MS. note, and a full memory 
where juſtices of the peace had committed a man and his wife 
for returning to a pariſh from whence they had been removed 
by an order, The action was brought by the huſband and 
wife on the ground that the wife had been improperly com- 
mitted ; the caſe was twice argued ; and the uſage of committing 
femes covert was inſiſted upon; and it rather appeared at firſt 
that ſome part of the Bench were inclined to give countenance 
to ſuch an uſage ; but I well remember that Mr. Juſtice Fer 
treated the argument with more indignation than is expreſſed by 
Sir James Burrow in his account of that caſe, I perfectly well 
recollect that learned Judge's ſaying that he had heard that 
communis error facit jus, but he hoped he ſhould never hear that 
rule inſiſted upon, to ſet up a miſ-conception of the law in de- 
ſtruction of the law. I ſhould have diſdained to ſay any thing 
on this poſition, unleſs it had received the appearance of ſome 
countenance in the caſes I have mentioned, and in the diſcuſſion 
of this caſe. It is the whole ground of the opinions hinted at in 
the other caſes. But I could give ſome account of the uſage 
during the many years I prattifed at the Seſſions, and I confeſs 
| never heard of ſuch evidence being received there. The prac- 
tice I know varies according, to the uſage of each county where 
the Seſſions are held; and I ſhould as ſoon reſort to the uſage of 
every pariſh in the kingdom on a queſtion concerning the rate- 
ability of perſonal eſtate. But I will not enter more into this 
point, as I am clear it would be moſt dangerous to adopt it. 
The miſtakes of Judges, provided they became univerſal, would 
according to that doctrine become rules of law. An uſage, 
commencing at ſooneſt ſince 13 & 14 Car 2. contrary to law, 
and working injuſtice every day it was perſiſted in, would ſuper- 
ſede the law. Upon the whole I am molt clearly of opinion that 
this examination was not admiſſible in evidence. It was ex 
parte, obtained at the inſtance of thoſe overſeers whoſe pariſh 
was to be benefited by it, and behind the backs of the pariſh 
azainſt whom it has now been uſed, without having an opportu- 
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benefit of a croſs-examination. I regard the queſtion as of the 
laſt importance, and as putting in danger the law of evidence in 
which every man in the kingdom is deeply concerned. 
The majority of the Court not being of opinion that the rule 
for reverſing both the orders ſhould be made abſolute, 
They conſequently ſtand confirmed (a). 
(a) Vide Salk. 17. 


Ocptn againſt Foiliort, in Error. 


HIS was an action (in the court of Common Pleas) of 
debt on bond, dated New York, October 10, 1769, for 
4000 J. of current money of the province of New York, Nerth 
America, being 22501. of lawful money of Great Britain, 
Pleas, after oyer (by which it appeared that the defendant, one 
Richard Morris and Lewis Morris, were jointly and ſeverally 
bound,) 1ſt, Richard and Lewis Morris folverunt peſt diem; 2dly, 
defendant folvit pot diem; 3dly, that at the time of making the 
writing obligatory, the plaintiff, R. Morris, and the defend- 
ant, were ſeverally and reſpectively perſons reſiding within the 
United States of America, and continued ſo, Ec. till after the 
22d of October 1777. That, on that day, the ſum of money, 
Sc. being due and unpaid, c. and the plaintifF then reſiding 
at New York, then being one of the United States of America, 
by a law of the State of. New York, he was ip/o fas attainted of 
the offence of adhering to the enemies of the ſaid State of New 
York, and all and ſingular the eſtate, both real and perſonal, held 


or claimed by him, on the 22d of OZcler 1779, was forfeited 


to, and veſted in, the people of New York ; which ſaid law of 
the ſaid State of Næzo York, from thenceforth hitherto hath been, 
and ſtill is, in full force and effet; and that the ſaid writing 
obligatory, and all the money due thereon, became, and was, 
and from thenceforth hitherto hath remained and continued, 
and ſtill is, forfeited to, and veſted in, the people of the ſaid State 
of New York, c. Athly, That, at the time of the making the 
ſaid writing obligatory, the above mentioned parties were reſident 
within the United States of America, That the defendant was 
bound only as a ſurety for the ſaid R. and L. Morric. That 
the defendant, at the ſaid time, &c. was reſident in the State of 
Nexw Jerſey, then being one of the United States of America, and 
in poſſeſſion of real and perſonal property more than ſufficient 
to pay the ſaid ſum of 4000 /. and his other debts ; that on the 
ad of January 1779, being ſo poſſeſſed, Oc. he was attainted, 

10 according 


he 
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according to the laws and ſtatutes of the ſaid State of New Jerſey, 


of adhering to the enemies of the ſaid State, and thereby all his 


real and perſonal eſtate, within the ſaid State of New Ferſey, 
was forfeited to, and veſted in, the ſaid State of New Jerſey, for 
ever; that it was provided by the ſaid State of New Jerſey, that 
the property of the defendant fo forfeited to, and veſted in, the 
{aid State was in the firſt place made liable to the payment of 
all his debts, and demands againſt him; that, in conſequence 
of his attainder, all his property was ſeized, which at the time 
of the ſeizure was more than ſufficient to pay the ſaid ſum of 
4000l. and all his other debts; that after his attainder the 
plaintilF was at liberty to make, and might have made, demand 
of the State of New Jerſey of the ſaid ſum of money due to 
him upon the ſaid writing obligatory, againſt the real and per- 
ſonal eſtates of the defendant ſo forfeited, &'c. and might have 
been paid thereout. 5thly, To the ſame effect as the 4th, but 
reciting more particularly the ſeveral acts of attainder, and con- 
fiſcation, paſſed by the State of New Jerſey againſt the defendant 
and that the plaintiff might and ought to have demanded pay- 
ment of the bond from that State, Sc. The replication ten- 
dered iſſue on the 1ſt and 2d pleas; and, to the 3d pleay 
{tated that at the time of making the ſaid ſuppoſed law of 
the State of New York, in that plea mentioned, the ſaid State 
was not one of the United States of America, but was one 
of his Majeſty's colonies in America, then in open rebellion 
agaiuft his Majeſty, Sc. There was a general demurrer to the 
4th and 5th pleas. The rejoinder, after joining iſſue on the 
iſt and 2d pleas, to the third replication, ſtated that before the 
making of the ſaid law of the State of New Jerſey, in the third 
plea mentioned, to wit, on the 4th of July 1776, the ſeveral 
colonies in America (mentioning them all by name, among 
which were New York and New Ferſey) ſeparated themſelves 
from the government and crown of Great Britain, and united 
themſelves together, and were by the people of the ſaid reſpec. 
tive colonies in Congreſs declared and made free and independ- 
ent States by the name, and ſtile, of the United States of 
America, and to have full power to do all acts and things, which 
independent States of right may do; that on the 3d ot Sep- 
tember 1783, by the definitive treaty of peace and friendfhip, 
made and ſigned at Paris on that day between his Majeſty and 
the ſaid United States of America, his Majeſty acknowledged the 
laid United States of America to be free, ſovereign, and inde- 
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1799. pendent, States, and treated with them as ſuch ; that by the 
ſaid treaty the ſeveral laws which had been made, and paſſed, 
3 by the Legiſlatures of the ſaid reſpective States, after their de. 
NN claration of independence, for the conſiſcation of the property 
lor. 32 . . . 
of perſons within the ſaid reſpective States, were recognized and 
admitted to be valid; and that before the making of the aid 
law of the State of New York, to wit, on the 4th of July 1776, 
and from thence continually hicherto, the ſaid United States 
became, and were, divided from his Majeſty's dominion and 
government, and abſolutely independent thereof ; and that long 
before, and at the time of making the ſaid law of the ſaid State 
of New York, and from thence hitherto, the people of the ſaid 
State have exerciſed, and {till do exercife, ſovereignty, legiſla- 
tion, and government, within the ſaid State of New York ſe. 
parately and diſtinct from the legiſlation and government of 
Great Britain; and that the ſaid law of the ſaid State of New 
York, from the time of the making thereof, hitherto hath been 
and {till is in full force and effect, &c, Joinder in demurrer to 
the th and 5th pleas, Sc. Surrejoinder; That by the treaty 
of peace the ſaid ſeveral laws, &c. were not recognized and ad- 
mitted to be valid, &c. Rebutter ; That, by the firſt article of 
the treaty, lis Britannic Majeſty acknowledged the ſaid United 
States to be ſree, ſovcreign,and independent, States, ard treated 
with them as ſuch, That, by the 5th article of the treaty, it was 
agreed between his Majeſty and the United States of America 
that the Congreſs ſhould earneſtly recommend it to the Legiſla- 
tures of the reſpective States to provide for the reſtitution of all 
eſtates, rights, and properties, which had been confiſcated, be- 
longing to real Britifþ ſubjects, and alſo the eſtates, rights, and 
properties, of perſons reſident in diſtricts in the poſſeſſion of his 
Majeſty's arms, and who had not borne arms againſt the ſaid 
United States; and that perſons of any other deſcription ſhould 
have free liberty to go to any part of any of the Thirteen United 
States, and therein remain twelve months unmoleſted in their 
endeavours to obtain reſtitution of ſuch of their eſtates, rights, 
and properties, as might have been confiſcated; that Congreſs 
ſhould alſo recommend to the ſeveral States a re- gonſideration 
and reviſion of acts and laws, Sc. and ſhould alſo carneſtly 
recommend to the States that the ſeveral eſtates, rights, aud 
properties, of ſuch laſt mentioned perſons ſhould ve reſtored to 
them, they refunding to any perſons, who might be then, at the 
time of making the ſaid treaty, in poſſeſſion, the bend fide price 


ht have 


pid 


(where any had been given) which ſuch perſons mig 
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paid in purchaſing the ſaid eſtates, rights, or properties, ſince 
the confiſcation, Sc.; and that no perſons who then had any in- 
tereſt in confiſcated lands, either by debts or otherwiſe, ſhould 
meet with any impediment in the proſecution of their juſt 
rights. That the plaintiff at the time of making the ſaid law 
of the State of New York, and of the ſigning the definitive 
treaty, was reſident in a diſtrict in the poſſeſſion of his Majeſty's 
arms within the State of NewYork, and had not borne arms againſt 
the ſaid United States. That by the 6th article of the treaty 
it was agreed that there ſhould be no future confiſcation mades 
nor any proſecutions commenced againſt any perſon, by reaſon 
of the part which he might have taken in the then war, and 
that no perſon ſhould ſuffer any future loſs, either in his perſon, 
liberty, or property; and that thoſe who might be in conſine- 
ment on ſuch charges, at the time of the ratification cf the 
treaty, ſhould be immediately ſet at liberty, and the proſecutions 
lo commenced ſhould be diſcontinued, &'c. 

G-neral demurrer to the rebutter, and joinder in demurrer. 

After argument in the Common Pleas, that Court gave judg- 
ment for the plaintiff (a); on which the defendant brought a 


writ of error. : 

Erſkine, for the plaintiff in error, contended that the treaty of 
peace had relation to, and ratified, the declaration of independ- 
ence; and that in whatever light the acts of the State of New 
York might be conſidered in this country previous to the treaty of 
peace, yet, inaſmuch as the States of America were treated with 
25 independent States, and recognized as ſuch, the acts paſſed ſub- 
ſequent to the time of the declaration of independence muſt be 
taken notice of in the courts of law in this country as the acts 
of a free and ſovereign State. The time when the Americans 
declared themſelves independent is the only period to which 


the treaty of peace, acknowledging them to be, and not confer- 


ring on them the right of being for the firſt time, independent 
States, can have relation. It was ſo conſidered by the preſent 
Lord Chancellor in Wright v. Nutt (6). If then the act of con- 
fiſcation, ſtated in the pleadings, were the act of a ſovereign 
and independent State, this Court will conſider it as concluſive 
in this country, In Wright v. Nutt, the Lord Chancellor 
commenting on an aCt of confiſcation by the State of Georgia, 
ſaid It may be a queſtion for private ſpeculation whether ſuch 


(a) Vid. H. Hi. Rep. C. B. 123. (b) Lid. 149. 
« lau 
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* a law made in Georgia was a wiſe or improvident one, whether 


— a barbarous or civilized inſtitution. But here we muſt take it a, 


Ocprx 
28 


te the law of an independent country, and the laws of ey 


For — r, « country muſt be equally regarded in courts of juſtice here, whe. 


« ther in private ſpeculation they are wiſe or fooliſh” This rule 
is not confined merely to the caſes of civil property: it alſo 
prevails in queſtions of prize (which are in their nature penal} 
in the Courts of Admiralty in the different countries, who uni. 
verſally give credit to each other's acts. They are con. 
fidered as binding and concluſive on property, inaſmuch 
as the ſubject matter of the ſentence is within the juriſdic- 
tion of the reſpective courts in which it is condemned. "There. 
fore a ſentence of condemnation, as prize, in a foreign Court of 
Admiralty would be an anſwer to an action of trover brouęlu 
in this country to recover a veſſel, ſo condemned. So if a ſub- 
ject of France were attainted there, and his property were granted 
to another, who were to bring part of it with him into this 
country, he would not be liable to reſtore it to the perſon 


attainted by force of an action to be brought againſt him here, 


Theſe inſtances ſhew that the penal laws of one country are taken 
notice of in the courts of another. 

BuLLER, J.—In queſtions between a perſon attainted and a 
wrong-doer, it is not neceſſary that the Crown ſhould actually 
ſeize the property of the former in order to diveſt him of ic. 


For though before ſeizure the perſon attainted cannot main- 


tain an action againſt a wrong-doer who is in poſſeſſion of part 
of his property, yet that ariſes from the perſonal diſability c! 
the plaintiff in conſequence of the attainder ; and therefore if 
ſuch perſon were afterwards pardoned, I conceive that he might 
maintain ſuch an action, notwithſtanding the Crown did not 
re-grant to him his property. A ſeizure in fact is not neceſſary 
fince the ſtatute 33 H. 8. c. 20. which enacts that the property 
of perſons attainted ſhall be adjudged in the actual poſſeſſion of thr 
Crown, without office, And a bond, as well as a choſe in poſ- 
ſeſſion, is forfeited by the attainder of the obligee. Szaund. P. C. 
188. a. Then the act of confiſcation in this caſe diveſted the 
plaintiff of his property in the bond, and diſabled him to ſue on 
it in the courts of law in this country as well as in America. A 
parliamentary attainder here (to which the act of confiſcation may 
be aſſimilated) is at leaſt equal to an aſſignment under the bank- 
rupt laws: now it cannot be denied but that ſuch an aſſignment 


would be an anſwer to an action brought by the bankrupt bim. 
ſelf, 
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ſelf, even before the aſſignees had actually taken poffeſſion of 


the property ſued for; on this ground, that the plaintiff has no ——_ 
property in the ſubject matter of the action. But if this Court = — 
will not take notice of the act of confiſcation in America, neither rer tiere, 


will the courts of law in America pay any deference to the judg- 7% 


ment of this court: and then the plaintiff in error may be 
doubly charged; for the recovery in this action could not be 
pleaded in bar to an action brought in a court of law in New 
Yark on this very action; and the judgment here will give no 
cauſe of action to the plaintiff in error to recover his proportion 
againſt the co-obligors in America. 

Watſon, Serjt. contra, was ſtopped by the T0 

Lord Kenyon, Ch. ].—This queſtion is undoubtedly of con- 
ſiderable moment, inaſmuch as it affects an extenfive claſs of 
perſons, and inaſmuch as the argument has involved in it the 
reſpective rights of the ſubjects of the different nations: how- 
eret the ground, on which I am inclined to confirm the judg- 
ment given by the court of Common Pleas, ſeems perfectly clear. 
And indeed we all conſidered it ſo clear in the laſt term (a) that 
we did not think it proper that the queſtion ſhould be diſcuſſed. 
Whether or not the report of what paſſed in the court of Common 
Pleas in this caſe be accurate (5) I will not preſume to ſay : but I 
confeſs I was induced to think that the word © not” had been 
omitted in that part of the judgment, where the acts of the State 
of Ne York paſſed during the war are conſidered “ to be of as 
« full validity as the act of any independent State (c).“ For ſup- 
poſing that the language as reported to have been uſed by that 
Court, had in fact been uſed, and that the cafe was to be deter- 
mined on that ground, I ſhould have wiſhed to have heard it once 
argued in anſwer to the objection made by the plaintiff in error. 
If we were to conſider the acts of the province of New York as 
binding, as has been contended, I am at a loſs to know why all 
the property of thoſe perſons, which was ſaid to be confiſcated, 
did not paſs to the executive power of that State to whom it was 
faid to be forfeited 3 and why an action might not have been 
brought in the name of ſuch executive power to enforce the 
payment of this bond; and how an action could have been 
brought in the name of the obligee. Having ſaid thus much 
on the judgment ſuppoſed to have been given by the court of 


(a) Vide Dudley v. Follictt, ante, 584. (J) Mr. Erftine ſaid he had heard 
from the beſt authority that the report was accurate. le) Vide Falliott v. Og len, 
V. Bl. Rep. C. B. 135. J. 12. 

Common 
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Common Pleas, I can only ſay that at preſent I cannot aſſent 
to the reaſoning on which that Court gave judgment, though 
I am of opinion that it ſhould be affirmed on different grounds. 


For tior r, The court of Common Pleas, in giving judgment, ſtopped 


at the plea: but the judgment, which I am prepared to give, 
is founded on che whole of the pleadings, which are in ſub. 
ſtance theſe ; the plea ſtates that the province of New York in 
1779, at the time when the confiſcatory law paſſed, was part 
of the dependencies of Great Britain in open rebellion againſt 
the King, and that the plaintiff and the defendant were ref. 
dent in that State; what became of them afterwards does 


not appear; and it is not alleged that they were reſident 


in, or ſubject to the laws of, that State when the treaty of 
peace was ſigned. It is not neceſſary to ſay what effect that 
would have had; but thus it ſtands; in 1779 that province ſet 
about a reform and to aſſert what is called their rights, but 
which I, fitting here, am bound to ſay was an act of rebellion 
againſt the ſovercign power of the State, and that their act was 
illegal at that time, whatever confirmation it might afterwards 
receive there by the ſubſequent treaty of peace. 'Then, when 
theſe parties came into this country before the independence of 
America was acknowledged, was their property confiſcated ? 
Could it have been pleaded here to an aCtion brought at that time 
that thoſe States had made what they called a law, forfeiting the 
property of thoſe who adhered to the government of this 
country? Certainly not. And yet as between theſe parties 
they muſt be underſtood to be in the ſame ſituation now as at 
that time ; for, whatever operation the treaty of peace might 
have on the perſons reſident in that country, it is impoſſible to 
ſay that it was intended to, or did, give effect to the acts of the 
aſſembly by which the property of our own ſubjects reſident here 
was confiſcated. The conſequence of the argument for the 
plaintiff in error would be, that every act done by the loyaliſts in 
America previous to the treaty of peace was admitted by that 
treaty to be an act of high treaſon againſt the State of Ne 
York : but that can never be ſupported. The plaintiff came into 


this country ſubject to all his legal contracts, and armed with all 


the legal rights, which any other ſubject had.—lt wouid be 
enough to ſtop here: but it has been ſaid that, where the property 
of a ſubject of one country is confiſcated, and veſted in the ſo- 
vercign State, every other country ought to take notice of the con- 


fiſc. tion: but that was not th: caſe 3 ſor theſe perſons never were 


attainted 
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attainted by any act of a ſovereign State, thoſe aQts were paſſed by 
te ſfubjeAs of this country, who at that time withdrew them- 
{elves from the ſovereign State, and aſſumed to themſelves a 


power of making laws. It might e-ually be ſaid that, if the or ti Ty 
lie of Wight, or any town in this country, wiſhed to throw off " 


their allegiance to the King, and to aſſert what are called the 
rights of man, and to declare that they would no longer con- 
tinue ſubjects of his government, they would immediately be- 
come an independent State. I am therefore -noſt clearly of 
opinion that the act of conſiſcation which paſſed in 1779 can- 
not be conſidered in this country as competent to transfer the 
property of Holliott to any perſon whomſoever; and conſequently 
that the right of action, which accompanied him when he came 
into this country, is not deveſted out of him, We were preſſed 
at the cloſe of the argument witli the peculiar circumſtances of 
the plaintiff in error, who, it was ſaid, could have no remedy 
againſt his co-obligors in America, notwithſtanding the judg- 
ment here, and who might even be ſued again on this very bond 
in that country; but that argument ought not to guide our 
judgment; for I have always underitood it to be clear law that 
all judicial as done in one country over the property of the ſub- 
jets within their juriſdiction are concluſive on the property of 
thoſe parties in any other country. 


Asnubksr, J.—It is ſufficient for me to ſay that I concur in 


opinion with Lord Kenyon. Theſe parties came here as ſubjects 
of this country before the treaty of peace; and therefore any 
acts done by the State of New York at that time could not alter 
the rights of our own ſubjects, The plaintiff and the defendant 
came into this country in the character of creditor and debtor ; 
and their ſituation as individuals was not affected by the acts of 
confiſcation. 

BuLLEr, J.—A very few words are ſufficient to decide the 
preſent caſe. It is a general principle, that the penal laws of 
one country cannot be taken notice of in another. Then apply 
that principle to the preſent cafe : This is an action on a bond, 
to which the defendant has pleaded that by the penal laws of 
another country the property of the plaintiff in the bond has 
been deveſted out of him : but this Court cannot take notice of 
that defence; and then all the pleadings are a nullity, and con- 
ſequently the action remains unanſwered. That is as much as 
is neceſſary to ſay in the determination of this particular caſe. 
Another queſtion, however, having ariſen in the argument, 
whether or not it was neceſſary that there ſhould have been a 
| | ſeizure 


- — —— 
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ſtance, to the latter caſe. It would be attended with peculiarly 
ſerious conſequences in the preſent ſtate of Europe; fince then 
the property of foreigners, who are daily refortig for refuge to 
this country from confiſcations at home, would not be protected 
againſt the deſigns of artful men who could gain poſſeſſion of it 
by any means, 


(a) Ce. Car. 427, (5) 1anda P. & M. c. 3. (% Cre. Car. 460. 
Gro 


1799, ſeizure on the part of the State of New York, in order to dereſt ( 
the property out of the plaintiff, I will give my opinion upon tin 
| _— it, The anſwer given at the bar from the ſtatute 33 Hen. g. con 
7 Fortiorr, c. 20, that in this country the property of perſons attainted is ſtat 
in Error. veſted in the Crown without office, is not concluſive; and I am can 
{till of opinion that a ſeizure is neceſſary. The effect of that act it 
of parliament is only to avoid the neceſſity of an office. The caſe thi 
of Stone v. Newman (a) ſhews what conſtruction has been put on he 
the ſtatute. There, Sir T. W yat being tenant in tail male, with 20 
the reverſion in the King, enfeoffed G. Moulton in fee; Sir ſe 
T. Wyat had iſſue G. Wyat, who had iſſue Sir F. Wyat, under 2h 
whom the defendant claimed, But Sir T. Wyat was attainted, ſor 
and the attainder was confirmed by a ſpecial act of parliament (), * 
enacting that he ſhonld forfeit all his lands, &c. and that they li 
ſhould be veſted in the Queen without office (nearly in the ſame i 
words as are uſed in the ſtatute of Henry 8.). That caſe was 4 
very elaborately diſcuſſed by all the Judges; and in anſwer to | 
an exception (c) taken to the pleadings that no ſeiſin was alleged 4 
in the Queen, and that then Sir F. Wyat's title was good until 40 
ſeiſin, for he had the firſt poſſeſſion, it was adjudged, “ that it - 
« appeared that, after the attainder, the Queen being entitled by 
de the general act of parliament, 33 H. 8., and by the ſpecial 
« act, 1 & 2 P. ., it bat in the Queen without office ; and 
& that the Queen granted it unto him under whom the plaintiff 
„claimed, ⁊ch entered, and was ſciſed, until Sir F. Wyat entered; 
&« ſo he had the priority of poſſeſſion and right ;“ wherefore the , 
exception was difallowed. It was ſo material in that cafe to give | 
an anſwer to the objection, that the Court anſwered it by the n 
fact of the caſe, namely, that there was an actual ſeizure. The h 
inſtance put at the bar of an aſſignment by the commiſſioners of l 
4 bankrupt, which deveſts the property of the bankrupt without y 
actual ſeizure, bears no analogy to this caſe. For there is a wide c 
diſtinction between queſtions of property between one ſubject and f 
another, and queſtions ariſing on the law of attainder between 
the Crown and a ſubject. And I ſhall never agree in extending ] 
the ſame rule of conſtruction, which obtains in the former in- 
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GRose, J.--I continue of the ſame opinion, which I enter- 
tained in the caſe of Dudley v. Folliott; and I moſt perfectly 
concur with the Court on this occaſion. It has been correctly 
ſtated by my Brother Buller, that the penal laws of one country 
cannot affect the laws and rights of citizens of another. Then 
if we were to determine that the plaintiff ſhould not recover on 
this bond, we mult ſay that the treaty of independence was re- 
troſpeftive, and that it had the effect of declaring that the pro- 
perty of the ſubjects of America reſident in this country was for- 
ſeited by an act, which at the time it paſſed was conſidered as 
mere waſte paper, or, if it were of any avail, was an act of trea- 
ſon. It has been objected againſt the plaintiff's recovering here 
that the defendant will not recover in America againſt the co- ob- 
ligor, becauſe the States of America will pay no regard to our 
judgments z and yet the argument is that we muſt pay a defer- 
ence to the acts of thoſe perſons, whom we muſt conſider. to 
have been in a ſtate of rebellion at the time when they were 
paſſed, Now i* it be true that the States of America will not take 
notice of the judgments given in our courts of law, we ſhould be 
doing great injuſtice to the preſent plaintiff to ſay that we muſt 
conlider ourſelves bound by their acts of confiſcation. 

| Judgment affirmed, 


———————o———_ IE —— —u— 


The KING againſt T. STOBBS. 


HE defendant was indicted for aſſaulting and impriſon- 
ing E. Pyett, Eſq. within the King's Palace at Weſt 
minſter, his Majeſty then being actually reſident and abiding in 
his royal perſon in the palace; to which indictment he pleaded 
not guilty : and on the trial a ſpecial verdict was found. The 
verdict ſet forth the ſtat. 28 Hen. 8. c. 12., by which, after re- 
citing that the King had purchaſed the (preſent) palace at We/t- 
minſter, it was enaCted that it ſhould have the ſame prerogatives, 
liberties, juriſdictions, and privileges which belonged to the 
King's ancient palaces; and the limits of it were thereby de- 
fined, It then ſtated letters patent 16 Car. 2., conſtituting a 
court of record within the palace of Veſiminſter and 12 miles 
round it, (except We/tminſier Hall, and ſome other places,) to be 
called the court of the palace of the King, “ for the adminiſtra- 
tion of juſtice in perſonal actions, pleas, and plaints, to all and 
© Cingular perſons who chooſe to plead there, concerning all and 
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« all manner of treſpaſſes vi et armis, treſpaſſes upon the caſe, 
“ debt, account, detinue of goods and chattels, deceits, and 
% contracts, and other perſonal cauſes, plaints, and pleas what. 
e ſoever, concerning whatſoever ſum, arifing within the palace, 
« or within 12 miles round it (except the city of London, and 
« except all aCtions of treſpaſs, and all other perſonal ations, 
&« pleas, and plaints of this kind in which as well the plaintiff 
« or plaintiffs as the defendant or defendants is or are of the 
« houſchold.”) 

That charter then appointed the Judges of the court, to 
whom the king “ gave power and authority to bring into plea 
&« by ſummonſes, attachments, and diſtreſſes, and «ther preciſe 
ic according to the laws and cuſtoms of his realm, to be direcbed 
4 to the bearers of the rods of the houſchola, the officers and miniſter; 
« of the ſaid court, the defendants againſt whom ſuch plaints, 

leas, or actions in the ſaid court ſhould happen to be levied 
« and moved; and for want of goods and lands, Sc. by which 
t ſuch defendants may be ſummoned, c. to bring into plea by 
&« attachment, ar capias, any where within the juriſdiction of the 
% court; and of all and ſingular actions, plaints, and pleas (ex- 
« cept in the caſes before excepted) to have cognizance, and to 
% hear and hold pleas reſpectively, in as ample manner and form 
« as any other court of record, by the laws and cuſtoms ef his king- 
« 4am of England, may or ought to have cognizance,” c. The 
verdict then ſtated that the defendant, at the time of iNuing and 
executing the writ hereafter mentioned, was and till is, one of 
the oflicers of the palace court, viz. one of the bearers of the 
verge of the houſehold. That on the 5th of January 1789, one 
S. Ameſ:n proſecuted out of the palace court a writ againſt E. 
Pyett, directed to the bearers of the verge of the houſchold, 
which was delivered to the defendant, requiring him to take E. 
Pyott if he ſhould be found within the juriſdiction of that court, 
c. to anſwer to the ſaid S. Aingſon of a plea of treſpaſs on the 
caſe, c. That the defendant on the ſame day arreſted Pytt 
within that part of the palace mentioned in the ſtat. Hen. 8.; at 
which time Pyott was reſident and abiding within that part of 
the palace, &c. but was not of the King's houſchold. That at 
that time the King actually reſided ·vithin the palace. That fof 
100 years laſt paſt and upwards in many inſtances, upon civil 
writs being iſſued to arreſt perſons reſident within the bounda- 
ries deſcribed by the act, permiſſion has been firſt obtained from 


the King, Ggniſicd by the officers of his houſchold ; and the 
wits 
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writs have in ſuch inſtances been backed by the clerk of the 1790. 
hoard of Green Cloth: and that for 100 years laſt paſt and up- 
wards, many Writs upon civil proceſſes have been executed, and 1 2 
perſons reſident at the time within the boundarics deſcribed by T-579888, 
the ſtatute have been arreſted thereon, within the ſaid boundaries, 
without the King's leave, ſo ſignified ; but that it does not ap- 
pear whether ſuch writs were executed with the knowledg of 
the ſaid officers of his Majeſty's houſchold. That the defend- 
ant arreſted E. Pyott, as aforeſaid, by virtue of the ſaid writ, 
without any leave or permiſſion obtained from the King, De. 
But whether upon the whole matter, Q. 
Eall, in ſupport of the indictment, admitted that the palace 
court, out of which the proceſs iſſued by virtue of which Pyote 
was arreſted, had general juriſdiction conferred upon it as well 
within, as twelves miles round, the palace at Wi/tminfter, but 
contended that the officer making the arreſt within the limits of 
the palace, without the leave of the King firſt obtained, was guilty 
of a contempt for which an indictment lay at common law- 
The arreſt in this cafe muſt be taken by virtue of the ſtatute of 
Hen. 8. to have been made within the walls of the palace. It 
appears from the ſtat. 28 Ed. 1. H. 3. c. 3. (articuli ſuper chartas) 
and 4 Co, 46. b. that the verge was formerly an excluſive juriſ- 
iCtion 3 for till that ſtatute the coroner of the county could not 
intermeddle with the death of a man therein, but the coroner 
of the houſehold only. But a diſtinction always prevailed 
between acts of violence committed within the palace, and in 
the verge at large: where illegal in themſelves, the puniſhment 
was proportionably greater; and even where they would have 
been juſtifiable, if done in any other place, yet being committed. 
vithin the palace, they became on that account penal. 'Thus 
the ſtat. 33 H. 8. c. 12. makes malicious ſtriking in the King's 
baue whereby blood is ſhed puniſhable by loſs of hand, perpe- 
tual impriſonment, and fine at the King's pleaſure. The courts at 
Wtminſter alſo, which were formerly part of the King's palace (a), 


retain 


a) Vide Phillips Regale Weceſſarium, p. 11 & 12. no citations or ſummons are 
o be made in the King's palace at Niſimunſter, which (until it was diſuſed by the ac- 
&llion of Whitehall unto the Crown in the reign of King {eury VIII. and after thay 
appropriated to the Courts of Chancery, Law, Exchequer, Dutchy of Lancafler, Star 
Chamber, Court of Requeſts, Houſe of Commons in Parlament, wio do now fit in 
that part of it heretolore called &. Stephen's Chapel, and the Houſe of Peers in ano- 
ther part of that ancient houſe or palace ofour Kings of #»g/2»4) was their orly houſe 
or refide det near Landon; and retains to this day ſo much of its ancient privilege of 


lecdom from arreſts » 3s any man arrett*d there in any civil action beſore or in the 
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retain to this day ſimilar privileges to the palace wherein the 
King actually reſides. It is faid in 1 Hawk. P. C. c. 21, that 
contempts againſt the King's palace and courts of juſtice haye 


T. Song. alway* been looked upon as very high miſprifiens ; and after giving 


many inſtances of ſtrikings in Meſtmiuſter Hall being held 
highly penal, he adds, that in ſuch caſcs it is no excuſe to ſheyw 
that the perſon ſtruck made the firſt aſſault, From thence it 
follows that the offence is not derived from the injury done to 
the individual, but from the contempt offered to the place. That 
therefore being a wi/priſ/an muſt neceſſarily be the ſubject matter 
of an indictment; and yet the party returning the blow might 
Juſtify it in any ſuit proſecuted by the party firſt ſtiking. It 
further appears from the fame book that he who makes an affray 
in the palace yard near the ſaid courts, but out of their view, 
ſhall be impriſoned during the King's pleaſure, and ſeverely fined; 
ſo that the heinouſneſs of the offence is not merely derived from 
the diſturbance ſuppoſed to be offered to the proceedings therein, 
The anſwer which will be offered on the part of the defendant 
to this indictment will be founded on the letters patent of 
Charles II. granting to the palace court, out of which the writ 
in queſtion iſſued, juriſdiction over the place where the arreſt 
was made: that would be deciſive, if the gift of the indict- 
ment was the want of ſuch juriſdiction, but the offence charged 
is the contempt againſt the privilege of the palace; and it is by 
no means inconſiſtent that the arreſt ſhould be good with re- 
ſpe& to the party arreſted, and yet the officer making it be 
guilty of a contempt. That is the caſe with reſpect to all pecu- 
liar juriſdictions; in which if a ſheriff's officer arreſt a party, 
he is anſwerable for the contempt to the lord of the franchiſe, 
and yet the arreſt is. good, and the Courts always refule to 
diſcharge the priſoner. Now where an action lies for an in- 
jury of this nature done to the franchiſe of an individual, an 
indictment lies for ſuch offence committed againſt the King. 
2 Hawk. P. C. c. 25. / 4 Lord Coke (a) claſſes this offence 


under the title of miſpriſont, and ſays that “ the King's palace 


« at Weſtminſter hath this liberty and privilege, viz. nulle Citt- 
« tiones aut ſummonitiones liceant fieri cuicunque infra palatium 
« regis Weſtm;” and he cites many ancient records, amongſt 


verge of any of the Courts there fitting, although it be by yroceſs iſſuing out of any 
of the ſaid Courts, and he had no butineſs heſore depending in any of them, is propier 
reverentiam loci, without bail or anſwering, diſcharged, and the officer arreſting b. 
impriſoned or otherwiſe puniſhed, And vide 4 Hlac. Com. 124. 


(a) 3 Inft. ige. & vide L. Canati, c. 30. | uh < 
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which the followiug is remarkable, becauſe it ſhews that although 
the Court out of which the proceſs iſſued was held within the 
palace, and had juriſdiction over it, yet it was a contempt of 
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the King to execute ſuch proceſs within the ſame without leave. T-STozns, 


The record is entitled “ Placita coram domino rege in par- 
« liamento ſuo apud Weſtm: in præſentia domini regis,” and 
fates that “ Matilda de Nyerford did libel againſt J. Earl of 
« Warren and J. de B. Counteſs of V, the King's niece, in 
« Camitina dominz reginæ conſortis domini regis, in a cauſe of 
« matrimony and divorce; and the ſame 7. de B. was cited 
« in the King's palace at Weſtminſter, c. it was upon full exa- 
« mination adjudged in parliament, quod prædictum palatium 
« domini regis eſt locus exemptus ab omni jurifdictione 
« ordinarid, tam regiz dignitatis et coronæ ſuz quam 
n ljibertatis eccleſiz Weſtm: et maximè in preſentia ipfiug 
« domini regis tempore parliamenti ſui ibidem ; ita quod nullus 
« {ymmonitidnes ſeu citationes ibidem faciat,” Sc. and the 
officer was committed to the tower of Londen during the King's 
pleaſure. This caſe cannot be diſtinguiſhed in principle from 
the preſent z and if it were any anſwer for the defendant to the 
contempt that the palace court had juriſdiction in this caſe, it 
would equally have availed the officer there. And the ſame 
anſwer would have availed in all thoſe caſes where common law 
writs have been executed in or near Vyminſter Hall, over which 
it cannot be doubted but that the common law hath juriſdiction. 
Long's caſe, 2 Mod. 181. 27 Af. 140. pl. 49. Dal. 188, pl. 10. 
41 A,. 25. Cro. Eliz. 405. Ow. 120. Cr», Car. 373. and V. 
Tones 343. 8. C. and 14 Vin. Abr. 365. are all illuſtrative of 
the fame principle. Analogous to this are th caſes of arreſts in 
church-yards during divine ſervice, which are ezpreſsly prohibited 
by go Ed. 3. c. 5. and 1 R. 2. c. 15. for doing which therefore 
there is no doubt but an indictment lies, Cro. Car. G02. Cre. 
Elz. 655. and 2 Hawk. P. C. c. 25. and yet the arreſt is 
good, 2 Bulftr. 72. and 2 Reb. 777. Watf. c. 34. Beſides, 
the juriſdiction conferred upon the palace court is no more than 
a concurrent juriſdiction with the common aw; and it cannot 
de denied but that an arreſt made by the ſheriff's officer within 
the verge would be good, and yet, ſuch oſſicer would be guilty 
of 2 contempt againſt the King's palace, and ſubject to an in- 
ditment, There is a late inſtance of ſuch an indictment, Rex 
7. Ferguſon, 10 Geo. 2. where the defendant, a ſheriff's officer, 
Who had executed a writ within the palace, was convicted be- 
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1790. fore Lord Mansfield at Weſlminſter, but died before he was 
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brought up for judgment. And what Lord Mangſield's opinion 
was upon the ſubject is evident from another caſe of Fitzpatyic 


_T.STouns. v. Kelly, M. 22 Geo. 3. B. R. where cauſe was ſhewn againſt a 


rule obtained by the defendant for diſcharging him out of cuſ. 
tody upon an arreſt at the ſuit of the plaintiff. The defendant 
was arreſted upon a peace warrant at the Salopian Coffce-Hzu; 
within that part of the verge declared to be part of the palace by 
the ſtatute of H. 8. and carried before a juſtice, by whom he was 
diſcharged z and on his return was arreſted in a civil action at 
the ſuit of the plaintiff. It was contended that this arreſt, being 
made under colour of the peace warrant to elude the franchiſe, 


was void: as to which Lord Mangfeld ſaid that, as it appeared 


to have been a contrivance, it was the ſame as if the defendant 
had been arreſted within the verge of the court. But ſuch ar. 
reſt was not void. The perſon making the arreſt was liable to 
anſwer to the perſon poſſeſſed of the franchiſe which had been 
violated ; but the perſon arreſted was entitled to no action. 
There is alſo an opinion of Sir George Treby's, when Attorney 
General, to the like effect, dated 1ſt Zune 1693, upon the ſub- 
ject of an arreſt within the verge at Whitehall on proceſs out of 
the Mar/haiſea Court for debt (a). It would be ſtrange then to 
contend that the officer of the higher juriſdiction ſhould be 
guilty of a contempt, from wliich the officer of the inferior one 
would be exempt. It does not appear from any caſe in print, 
till that before Lord MHangſſeld, that this point was ever ſtirred 
from the reign of Queen Arne, when it appears from 6 Mad. 73. 
and 2 Lord Raym. 978. that Flderton and others, who were 
bailiffs, were committed by the Lord High Steward and other 
commiſſioners of the board of Green Cloth, for executing a fri 
Fecias within the palace at J/hitehall, without leave from the 
Board. Upon the defendants being brought up by habeas corpus, 
Poxell and Gould, J. ſeemed clearly of opinion that they had been 
guilty of a contempt z and Hole, Ch, J. only doubted whether the 
privilege of the palace remained after the Queen had left it, taking 
a diſtinction between a total and an occaſional abſence : but he 
() Toa grere if the arreſt were good, there being no leave from the Board of 
Green Cloth; and what remedy by the party, if the arreſt were not good ? Anſwer, 
That the bailiff might have been committed, and an inſormation brought againſt bim 
Jor violating the peace and privllege of the palace. That the party could not main- 
tain an action of aſfault and falfe impiiſonment, for the arreſt was good as againſt 
him; but the offence was to the King, It was not a private, but a royal priviieges 
not the party's, but the King's. The place and party were, generally ſpeaking within 'be 
 Ariſdiction of the marſhals court, a with leawe the arteſt might have been abſolutely 


good, 
7 agreed 
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apreed that it was a great contempt to arreſt any perſon in the 
Queen's palace to the diſturbance of the Queen or her ſervants. 
And Powell, J. ſaid, he had known arreſts condemned for being 
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in Whitehall without leave. He then ſpoke as to the form of T. 82021. 


the commitment, which he doubted was defective: and all the 
Court agreed that, though the commitment ſhould be bad in 
ſorm, and the defendants ſhould be diſcharged of it, they would 
not ſet them at liberty, but commit them legally by virtue of 
the univerſal power of the Court, and bind them to appear at the 
ſeſſions of Green Cloth: and they were remanded in order that 
the Court might conſider of the matter, though they offered to 
gire bail in the mean time. The matter however never came 
before the Court again, for the priſoners were diſcharged the 
next day. The defendants were afterwards indicted in the Court 
of Verge (a): but it does not appear what became of it. Now 
it never was ſuggeſted to be a ſuſſicient anſwer in that caſe that 
the common law juriſdiction extended over the verge, and there- 
fore that the officers could not be guilty of a contempt. There 
is alſo a ſtrong recognition of this privilege upon the Lords' 
Journals, 20th November 1678. © Upon report from the Lords? 
« Committees for examining perſons in order to the diſcovery of 
« the horrid deſign againſt his Majeſty's perſon and government, 
« that Le Lieure [for apprehending whom a warrant had been 
„ iſſued by the Lord Privy Seal and Marquis of Winton] re- 
« fideth in his Majeſty's royal palace of S?. James, fo that the 
« warrant cannot be executed ; it is ordered by the lords ſpiri- 
« tual and temporal in parliament aſſembled that the Lord 
Chamberlain of his Majeſty's houſehold do attend his Majeſty 
* humbly to defire him from this houſe that his Majeſty will be 
« pleaſed to give order that the ſaid Le Lieure may be brought 
„before the Lords' Committees.” It alſo appears from the 
records of the Court of Verge, in the commiſſion for holding 


which the twelve Judges are regularly named, and where ſome for 
them have always attended, that there are frequent precedents of 


indictments againſt bailiſfs ſor executing proceſs within the pa- 
lace without leave, and ſome inſtances of ſuch indictments 
againſt officers of the ancient Marſhalſea Court, upon the ruirs 
of which the preſent palace court was etected, and which had 
equal juriſdiction at leaſt over the palace, and in ſome degree 
more extenſive, for it was peculiarly appropriated to the King's 


(a) As appears from a MS. book of entries in that court. 


3B 3 ſervants. 
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ſervants, And it can hardly be preſumed that the objeQicn 
now ſtarted, if any, could have eſcaped the notice of the ſever; 
Judges before whom ſuch courts have been held. The uſage 
ſtated in the ſpecial verdict has alſo great weight in a caſe like 
the preſent. If then this privilege appear to have held in the 
moſt extenſive degree according to the beſt authorities from the 
remoteſt antiquity; if it has prevailed againſt the officers of 
courts with peculiar juriſdiction over the palace; if the general 
juriſdiction of the courts of common law has acceded to it; 
and the firſt houſe of parliament has deemed it neceſſary to ap. 
ply for permiſſion to deal its juſtice within the palace ; there 
ſeems no ground for making an exception in favour of the . 
palace court, who have no greater or more cftcCtual juriſdiction 
than either of thoſe other powers, 

Wood, contra, inſiſted that the defendant was juſtified 
under the expreſs words of the charter of Charles the Se- 
cond. This caſe does not interfere with any queſtion that 
may ariſe reſpecting the execution of any writ within the verge, 
iſſuing out of any other court; and therefore the authorities 
cited upon that head of argument are inapplicable here. But 
this writ, the execution of which within the verge is the ouly 
crime imputed to the defendant, iſſued out of the palace court, 
and was directed to the defendant, as one of the bearers of the 
verge of that court. Now, it was unduubtedly competent to the 
King to diſpenſe with any of the privileges which the common 
law had annexed to his palacesz and in this particular inſtance 
he has diſpenſed with ſome of them, by erecting a court of record 
with a juriſdiction over the palace and its environs, and by giv- 
ing the power of arreſting within that juriſdiction all his ſub- 
jects, except the officers of his houſchold z and it is to be ob- 
ſerved that a capias is one of the proceſſes particularly men- 
tioned in the charter. The evidence {tated in the verdict with 
reſpect to the leave which has ſometimes been granted by the 
Board of Green Cloth to arreſt within the verge cannot affect 
this caſe, for it is not equivalent to a cuſtom : it is only ſtated 
that for 100 years paſt the officers, wiſhing to arreſt within 
the verge, have in ſome inſtances aſked permiſſion for that pur- 
poſe ; in oppoſition to which it appears that many other arreſte 
have been effeted without ſuch leave, And indeed in thoſe 
inſtances where leave has been requeſted, it may probably have 
been for the purpoſe of arreſting the ſervants of the king, who 


are excepted out of the charter. Byt even if the * 
| been 
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been more pointed to ſhew a cuſtom, cuſtom is a fact, and 1790. 
ſhould have been found by the jury. It is admitted that no 
ation could be maintained againſt the defendant by the party Tee 


arreſted : then it would be abſurd to hold that an indictment 1. bes 


can be ſupported for the ſame act. If the officer could plead a 

juſtification, under the proceſs of the palace court, to an action 

of falſe impriſonment, 2 fortiors may he juſtify to an in- 

diament. In no caſe indeed will an indictment lie for making 

an arreſt within a peculiar juriſdiction : the lord of the fran- 

chiſe may maintain an action for it; but it is merely an infringe- 
ment of a civil right. In this caſe, however, the defendant is 

not liable either to an action, or an indictment, inaſmuch as 

the arreſt in queſtion was neither an infringement of a civil right 

of any ſubject, or of any privilege of the King or the public, but 

is expreſsly warranted by the charter of Charles the Second, 

This is not like the caſe of arreſts in a church-yard, or on a 
Sunday, for they are prohibited by ſtatute, and become therefore 

an indictable offence, 

Faſt in reply. The ipdictment is founded upon the contempt 
of the officer in executing the proceſs within the palace without 
leave, and not the want of juriſdiction in the court out of which 
it iſſued : and therefore all the caſes touching common law writs 
apply ſtrongly to the preſent ; becauſe they ſhew that notwith- 
ſtanding the court out of which the writ ifſves has general 
juriſdiction over the palace, which undoubtedly the courts of 
Weſtminſter have, yet that ſuch juriſdiction does not prevent the 
ollcer arreſting another there under a common law writ from 
being guilty of a contempt, if done without ſpecial leave. 
Then the facts ſtated in the ſpecial verdict ſufficiently account 
for the want of any expreſs adjudication upon the cafe of a writ 
out of the palace court ; for the officers of that court have for 
100 years laſt paſt and upwards, which carries it up to the time 
of granting the letters patent by Charles the Second, from time 
time applied for leave to execute the proceſs within the 
palace; which poſitive acts of acknowledgment have always been 
conſidered as much ſtronger towards eſtabliſhing an uſage than 
many inſtances of omiſſion, more eſpecially as it is found that 
ſuch inſtances of arreſts without leave have been unknown to the 
officers of the King's houſehold, Nor could the inſtances of 
applications for leave to arreſt within the palace upon proceſs 
out of the palace court have been (as is ſuggeſted) in the caſes of © 
the King's ſeryants; for the letters patent expreſsly except thoſe 
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from the juriſdiction conſerred. As to what is ſaid, that no 
indictment lies for a breach of a franchiſe ; thst is true with 
reſpect to private perſons, but not ſo with regard to the King, 
according to the principle before cited from Hawkins, Be. 
ſides, the inſtances mentioned by Lord Cole in his chapter upon 
miſpriſions are deciſive upon this head; for the objection would 
tend equally to ſhew that arreſts within the palace under com- 
mon law proceſs could not be confidered as criminal, a point 
which is eſtabliſhed beyond all contradiction. And it is n9 
ſmall confirmation of the principle, as extended to this cafe, 
that there have been indictments for theſe very offences in the 


Court of Verge, wherein the Judges preſide, 


Lord KEN VN, Ch. . If the decifion of this queſtion were 
to interfere with any of the privileges, annexed by the common 
law to the King's palaces, or if the opinion which J am pre- 
pared to give on this record were to militate againſt any of the 
authorities which have been cited, and particularly that before 
Lord Holt, Mr. J. Poxvei!, and Mr. J. Gould, 1 thould have 
wiſhed to conſider the point more fully before I pronounced 
judgment, But the determination of this cafe will not interfere 
with eicher. There is a great deal of good ſenſe in guarding 
the King's palaces in an extraordinary manner againſt any thing 
which may lead to a riotous ailembly of perſons there. And 
therefore the common law has in my opinion wiſely ordained, 
{if it has provided,) that perſons not immediately connected with 
the houſehold ſhould not come within the palaces, though pro- 
ſeſſing to execute the proceſs of the law. Upon this principle 
ſtands the authority in the 3d 1/7. But no one caſe has been cited 
to ſhe that the proceſs iſſuing out of the palace court cannot be 
executed within the juriſdiction of that court. Then ſuppoſing 
that there were certain privileges annexed by the common law to 
the King's palaces prior to the reign of Char/es the Second, yet 
undoubtedly the King had a right to diſpenſe with any of thoſe 
privileges, and he did by that charter diſpenſe with Tome of 
them, as far as reſpects the palace at W:fminfter ; for by that 
he erected a juriſdiction abithin the palace of Weftminfler and ex- 
tending 12 miles round it, and directed that one of the pro- 
ceſſes of that court ſhould be a capiar. And this charter gave 
a general power to execute the proceſs of that court within the 

juriſdiction. It is true indeed that the officers of the houſehold 
are exempted out of this charter; and that accounts for the 


ſcyeral applications that haye been made to the board of = 
Cloth, 
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Cloth, in order to diſcriminate between thoſe perſons who were 
exempted in the charter, and thoſe who were liable to the pro- 
ceſs of the court. Theſe applications probably were made to 
the board of Green Cloth, who have the ſuperintendance of the 
houſehold, to know whether the perſon, againſt whom proceſs 
had iſſued, did or did not belong to the houſehold, upon which 
depended the privilege of being exempt from arreſt there. I avoid 
giving any opinion as to the powers which other courts may 
have at common law within the palace; my judgment proceeds 
entirely on the charter of Charles the Second, by which this court 
was created, and which gives expreſs juriſdiction and power to 
execute the proceſs of the palace court within the palace. This 
determination, therefore, will leave untouched every common 
law privilege, and every authority which has been cited. 

AsHnuRsT, J.— If this had been an infringement of any of 
the King's privileges, I ſhould have wiſhed to have taken time to 
conſider whether an indictment would not have lain for it : but 
we are relieved from the conſideration of that queſtion, becauſe 
it appears from the facts ſtated in the fpecial verdict that the 
deſendant has not been guilty of a contempt or infringement of 
any of the King's prerogatives. It would be very extraordinary if, 
when the charter of Charles the Second had erected a court with 
juriſdiction within the palace, the proceſs of that court could not 
be executed without the leave of the Crown. The exception in 
the charter explains the practice of applying for leave to arreſt 
within the palace, which was for the purpoſe of enquiring 
whether the party againſt whom the writ was ſued out was or 
was not of the houſchold. Such was probably the origin of that 
practice, which at laſt became almoſt general without adverting 
to the reaſon on which it was founded. 

BvuLLer, J. It is expreſsly provided by the charter, by which 
this court was erected, that all proceſs iſſuing out of it ſhall be 
executed by the bearers of the rod of the houſzhold ; and it is 
ſtated in this verdĩict that the writ in queſtion was directed to the 
bearers of the yerge of the houſchold, and that the defendant is 
one of them. 

GRose, J. of the ſame opinion. 

Jadgment for the defendants 
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1790. 


—_— The KI again The Inhabitants of Lxicn. 
June 23 HN Blurton an inhabitant and occupier of lands in the 
townſhip had townſhip or liberty of Field in the county of Stafford, ap- 
= — 79 pealed againſt a poor's-rate made by the churchwardens and 
(and before, overſeers of the pariſh of Leigh in the fame county, upon the 


1% A ground that the townſhip of Field was entitled to maintain its 


ng © own poor ſeparately from the reſt of the pariſh of Leigh, within 
trary) had which it was ſituated. The Seſſions quaſhed the rate generally, 
—— and ſtated the ſollowing caſe. The pariſh of Leigh is five miles 


_ — 4 in length, and four and an half in breadth. It conſiſts of eight 


own poor townſhips. The townſhip of Field (one of the eight) is wichin 


feparately the ſaid pariſh, and conſiſts of ſix farm-houſes, with farms there. 
—— unto belonging, containing 700 acres of land, and 3 or 4 ſmall 
bel ait houſes, The townſhip of Field for 60 or 70 years (and before 
was ftilten- for any thing that appears to the contrary) has had ſeparate 
Same pri- overſcers, and ſeparately maintained its own poor, Two oyer- 
8 ſeers have been appointed for the townſhip of Field, and two for 
the reſt of the pariſh of Leigh. A conſtable has regularly been 
appointed for the townſhip of Field, and another for the reſt of 
the pariſh. In 1764 a pauper was removed by an order of twa 
juſtices from the pariſh of Leigb to the townſhip of Field within 
the ſaid pariſh, from which it does not appear that there was any 

appeal. 
Bower, Touchit, and Leigh, in ſupport of the order of Seſſions. 
This caſe clearly comes within the ſtatute of 13 & 14 Car. 2. 
6. 12. / 21. For, 1ſt, it is ſtated as a fact that Field is a town- 
ſhip, and has a conſtable ; and, 2dly, it appears that the pariſh of 
Leigh cannot have the benefit of the 43 £/:z. as it cannot main- 
rain its own poor as a pariſh, It is not neceſſary that it ſhould 
he ſtated poſitively as a fact that the pariſh cannot have the be- 
nefit of the ſtatute of Elizabeth; R. v. Sir Watts Horton, ante, 
1 vol. 374: it is ſufficient if that may be collected by neceſſary in- 
ference from the facts ſtated, In thoſe caſes where it has been 
determined that the pariſh ought to be united, although it had 
been ſubdivided for many years before, it appeared that the pariſh 
had at ſome time or another had the bencfit of the ſtatute of 
Elizabeth; as in Peart v. Weffgarth (a), R. v. The Juſtices of 
Middleſex (b), and R. v. Uttoxeter (c): whereas in this caſe it 


{) 3 Burr, 1610. (b) B. u. 17. pl. 21. (c) Deng. 332. 
does 
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does not appear that at any time whatever the pariſh of Leigh 
erer maintained its own poor jointly. It is ſtated that for 60 
or 70 years (and before, for any thing that appeared to the con- 
trary) the townſhip of Field has provided for its own poor ſepa- 
rately ; and, nothing being proved to the contrary by the other 
fide, it muſt be taken that the pariſh at large never had the be- 
nefit of the ſtatute of Elizabeth. 

Leycefter, contra. Although the circumſtances of this caſe are 
not preciſely ſimilar to thoſe of any of the former caſes, yet the 
principles on which thoſe caſes have been decided will govern 
this. One of thoſe principles is, that it is found policy rather 
to extend than diminiſh the extent of diſtricts liable to main- 
tain their own poor. Primg facie the pariſh at large muſt ſup- 
port its own poor jointly ; and therefore it is incumbent on 
thoſe who controvert that point to ſhew that they cannot do ſo. 
The Seſſions ſhould either ſtate as a fact that the pariſh cannot 
have the benefit of the ſtatute of Elizabeth; or they ſhould ſtate 
other facts from whence no other concluſion can be drawn. But 
here it is not pretended that the firſt is ſtated ; nor does it follow 
28 an inevitable concluſion from the facts ſtated in the caſe that 
the pariſh cannot, as a pariſh, maintain its own poor jointly. 
But one fact is alleged, namely, that there are only four over- 


ſeers in the whole pariſh, which ſhews that the pariſh may have 


the benefit of the ſtatute. And the circumſtance of the removal 
in 1774 is too flight to induce the Court to ſay that the pariſh 
cught to be ſubdivided. 

Lord KENTON, Ch. J.—I cannot help regretting that this 
queſtion ſhould ever have been (ſtarted, becauſe it tends to diſturb 
the quiet of rhis place where the poor have been ſo long provided 
for in a particular way. It is of ſome importance to one's own 
mind, though it cannot indeed affect the deciſion of this caſe, 
that the gentlemen of this county have conſidered this as an at- 
tempt which ought not to have been made, as being an innova- 
tion on the old ſettled mode of maintaining the poor in this 
diſtrict. There is no doubt but that this caſe is within the 13 
& 14 Car. 2. c. 12. In ſome of the caſes it has been made a 
queſtion whether the particular diſtrict were or were not a vill 
or townſhip : but no ſuch difficulty occurs in this caſe, becauſe 
it is ſtated as a fact that Fie/d is a townſhip. Then the queſtion 
is, whether at the time of paſſing the ſtatute of Charles the 
Second this diſtrict was in a ſituation to receive the benefit of 
the 43 Elig. c. 2-3 for iſ the pariſh were properly divided at that 

time, 
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time, nothing which has happened ſince will induce us to make 
any innovation. In the caſes cited, Peart v. Weſigarth, and 
R. v. The Juſtices of Middleſex, it was ſtated that from the time 
of Elizabeth down to the reign of George the Firſt thoſe pariſhes 
had in fact reaped the benefit of the ſtatute of Elizabeth: 
whereas here for 60 or 70 years, and perhaps ſor a longer period, 
for any thing that appears to the contrary, this pariſh has been 
ſubdivided, and has not had the benefit of that ſtatute, This 
therefore is like the caſe of The King v. Sir Watts Horton. It 
has been doubted by country gentlemen whether the poor are 
better maintained in large or ſmall diſtricts, though the former 


has been judicially ſaid in this Court. In ſmall diviſions the - 


officers are more attentive to their duty, and in the part of the 
country with which I am acquainted the poor are better pro- 
vided ſor in the ſmall diſtricts. Therefore as the uſage in this 
eaſe coincides with our ideas on the policy; and as we arc war. 
ranted by the adjudged caſcs on this point, we think it highly 
proper that the diviſion of this pariſh, which has ſubſiſted ſo 
long, ſhould continue; and conſequently that the order of Sef- 
ſions ſhould be affirmed. | 

AsSHguRST, J.— Wherever it appears that for any length of 
time the pariſh has had the benefit of the 43 of Elizabeth, it 
muſt be ſhewr. that from the increaſe of population, or ſome 
other cauſe, it is impoſſible that they can continue to reap the 
benefit of that ſtatute. But that is not the caſe here: ard 
nothing can be (ſtronger to ſhew that this pariſh cannot have the 
benefit of the 43d of Elizabeth, than that in fact they have not 
had it as far back as any memory goes. 

BULL es, J.— Before a pariſh can be ſubdivided into ſmaller 
diſtricts for the maintenance of their poor, it muſt appear that 
they cannot have the benefit of the 43d of Elizabeth. But it :s 
material to conſider the meaning of the phraſe, that a pariſh 
cannot reap the benefit of that ſtatute, It does not mean that 
it is abſolutely impoſible for them to maintain their own poor, ar 
a pariſh, for that would not be the caſe even if the pariſh were 
100 miles in circumference, but that it is inconvenient for them 
ſo to do. Now in judging on a queſtion of convenience there 
can be no doubt on the facts of this caſe ; for it is ſtated that 
for 60 or 70 years paſt, and perhaps for all preceding times, 
this pariſh have not maintained their own poor jointly. And the 
ſtrongeſt inſtance of their having been ſubdivided for a Jong 
period is the circumſtance of the pariſh at large having removed 


x pauper into this particular diſtrict, as a place liable to maintain 
its 
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its own poor ſeparately, I entirely agree with my Lord Ch. J. 1790. 

that greater care is taken of the poor in ſmall than in large diſ- 
tricts. And if in any caſe we were to find that it was formerly "Pos" 
inconvenient to the pariſh at large to maintain their own poor The Inha- 
2 X bitants of 
jointly, though it were convenient for them to do ſo now, we LI en. 

would not aſſiſt them in overturning the old practice; for that 

would operate as a diſcouragement to the efforts of individuals 

to reduce the poor rates, which have ſucceeded in many ſmall 

diſtricts, I even go further ; for though it ſhould appear that 

a pariſh had enjoyed the benefit of the 43 Elizabeth, yet if they 

could not now conveniently maintain their own poor jointly, we 

would permit them to divide themſelves, provided there be ſuch 


legal diviſions in the pariſh as are capable of ſupporting their 


own poor ſeparately under the proviſions of the ſtatute of Charles f 
the Second. | i 
GRrost, J.—In determining this queſtion, I ſhall not proceed 4 
on any ſpeculation of my own ; for the act of parliament itſelf has 7 
ſuppoſed that the largeneſs of a pariſh may be a good reaſon for 1 | 
dividing it. Though if I were to give my own opinion of the a 


policy of the law, I ſhould not heſitate to fay that from my own 
experience I have found that the poor are better provided for 
in ſmall than in large diſtricts. The queſtion here is, whether | 
it does not appear that the pariſh cannot have the benefit of the "2 
ſtatute of Elizabeth; and I am clearly of opinion that on theſe 
facts they cannot. For in the firſt place it does not appear that 
the pariſh have ever, as a pari/b, maintained their own poor. And 
in the next place it is ſtated that in 1764 a pauper was actually 
removed from the pariſh at large to this very townſhip, which 
is an admiſſion, on their part, that they had no right to call on 
this diſtrict to contribute to the general poor rate of the 
pariſh, | | 

Per Curiam, Order ol Seſſions aſfirmed (a). 


(a) Vide R. v. Newell, foft. 4 vol. 266. J 
— — 
Dor on the ſeveral Demiſes of Cavacny and PHILLIPS Friday, 
th, 
againſi Prxkius and Twenty-three other Defendants. 


HIS was an ejectment to recover ſome premiſes at Wens. The poſtea 
duer, Bucks. At the trial before Lord Loughborough at mal Þ* 


amended b 
the Judge's notes at any time, ever after final judgment, and a writ of error brought. A wit 
my retr:ſh his memory by any hook or paper, ii he can afterwards ſwear to the fact from his own 

tecollection. But if he cannot {wear to the fact from recollection any farther than as finding it 
entered in a book or paper, the original book or paper mult be produced. 
the 
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1790. the laſt Spring Aſſizes for Bucks, a verdict was given for the 
— phintiff againſt twenty-two of the defendants. The pee 


ſtated that (* as to all the premiſes in the within written de. 


9 1 . * 
Paxxins. „ Claration mentioned, except as to two cottages parcel thereof, ) 


twenty-two of the defendants (naming them) were guilty, Cr; 
and damages were aſſeſſed at ts. and coſts; and ( as to the fad 
ac two cottages parcel of the premiſes in the ſaid declaration men- 
« tioned,” that the ſaid N. and M. (the other two defendants) 
were not guilty, &c. The defendants brought a writ of error; 
and after joinder in etror, and a day appointed for argument, the 
defendant in error applied to Lord Loughborough in the vacation 


between £after and Trinity terms to amend the pgſtea by his 


notes, which he did, by directing that the words within the in- 
verted commas (as above) ſhould be ſtruck out. The defend. 
ant in error then applied to Mr. Juſtice Buller to amend the 
judgment roll and the tranſcript thereof, as above; who made 
an order that the defendants ſhould have leave within the firſt 
four days of the next {Trinity ) term to move for a new trial; 
and, in caſe the Court ſhouid refuſe to grant ſuch new trial, 
then that the leſſors of the plaintiff ſhould be at liberty to 
amend the roll (on payment of coſts) agreeably to the poſtea, 
Lowndes accordingly now moved for a rule to ſhew cauſe why 
there ſhould not be a new trial (which was granted', and alſo 
to ſet afide the order made by Lord Loughborough for the 
amendment on two grounds; tt, becauſe it was an amendment 
by a Judge of another Court, and after the expiration of one term 
after the trial; and 2dly, becauſe the amendment was not war- 
ranted by the Judge's notes. Firſt, The inſtant a pgfea is deli- 
yered into the Court to which the record belongs, the Judge of 
N, Prius has no longer any control over it; he is then ſunctut 
40, Beſides, this is an amendment which this Court would 
not have permitted to be made after a term hu elapſed, Grant 


v. Aſtle, Dougl. 703. Secondly, This is an amendment con- 


trary to the evidence. The verdict of the jury againſt twenty- 
two of the defendants goes only to part of the premiſes, ex- 
preſsly excepting two cottages; whereas the amendment makes 
it an abſolute verdict as to all the premiſes. 

But the Court (a) ſaid, there was no foundation for the firſt 
objection; for that according to the practice of amending by 
the Judge's notes, which was of infinite utility to the ſuitors, 
aud was as ancient as the time of Charles the Firſt, the amend- 


( Abſent Lord Kery on, Ch. J. 
12 


ment 8 
* 
* 
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ment might be made at any time. And that the ſecond objec- 
tion might be conſidered when the rule for granting the new 


trial came before the Court on the Judge's report; and if, ac- 
cording to that report, the evidence (a) did not correſpond with 
the amendment, the defendants might then have the benefit of 
the objection. | 

The motion for a new trial came on the next day; when it 
appeared from the report that the title of the leſſors of the plain- 
tiff to the ſeveral premiſes for which the ejectment was brought 
yas not in diſpute; but that the only queſtion was at what time 
of the year the annual holdings of the ſeveral tenants expired. 
That Aldridge, the witneſs, whoſe teſtimony was objected to, 
went round with the receiver of the rents to the different te- 
nants, whoſe declarations reſpecting the times when they ſe- 
verally became tenants were minuted down in a book at the 
time; ſome of the entries therein being made by Aldridge, and 
ſome by the receiver. When Aldridge was examined the original 
book was not in court ; but he ſpoke concerning the dates' of 
the ſeveral tenancies from extras made by himſelf out of that 
book, confeſſing upon croſs-examination that he had no memory 


of his own of thoſe ſpecific facts; but that the evidence he was 


giving as to thoſe facts was founded altogether upon the extracts 
which he had made from the above mentioned book. This 
evidence was objected to at the time on the part of the defendants, 
upon the ground that, as the witneſs did not pretend to ſpeak to 
thoſe ſacts from his own recollection, he ought not to be per- 
mitted to give evidence from any extracts, but that the original 
book from whence they were taken ought to be produced. The 
learned Judge however being of a different opinion, the evidence 
was admitted, and the plaintiff had a verdict, 
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ag 
Paxxixg 


Erſkine, Partridge, Boxer, Adair, and Wilſon, ſnewed cauſe 


2gainſt the rule. Although neither the original book itſelf, any 
more than the extracts, could be produced as evidence in them- 
ſelves, yet the witneſs, who heard the declarations of the tenants, 
and either wrote the entries with his own hand, or ſaw them 
written by the receiver, might be permitted to refreſh his own 


memory by referring to either. The objection only holds where 


the inſtrument or paper referred to is brought forward as 
evidence in itſelf of a fact. And therefore if it had been at- 
tempted to give in theſe extracts to the officer of the court to 


(a) According to the evidence aſterwards reported by the l:arned Judge, the 
ice objeRion did not appear to vr warranted in fact. 
be 


* 
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1790. be read as evidence in the cauſe, there would have been a ground 
for the argument: but the evidence of the fact was here given 


Dor 


againſt 


on the oath of Aldridge. In the caſe of The King againſt The 


Paxxin®2 Ducheſs of Kingfion (a) Mr. Leroche was permitted to refreſh 


his memory from a cy of certain of his own memoranda, 


which copy too had been taken by another perſon, though under 


his direction. 

Law and Lowndes, contra, inſiſted on the known diſtinQtion 
between caſes where the witneſs ſwears from his own know. 
ledge of the fact, though his memory may be aſſiſted by meme- 
randa, and where he does not ſpeak from any tecollection which 
he has, but merely from ſuch memoranda; in the latter caſe it 
has always been required that the original minutes ſhould be 
produced, becauſe of the great door which might otherwiſe be 
opened to fraud and concealment. For it might happen in a 
variety of inſtances that ſomething would appear upon the 
original paper itſelf, which would do away the effect of the 
evidence, but which might be ſuppreſſed in a copy, and till 
more eaſily in an extract. 

The Court did not appear to entertain much doubt as to the 
inadmiſſibility of the evidence, but they ſaid that as it was a 
matter of ſucli general practice, they would conſider of it, that 
the rule might be finally fettled for the future, 

Lord KENTON, Ch. J. read the following note from the MS. 
of the late Lord A/dburton. 

« Michaelmas Vacation 1753, at Lincoli's-Inn- Hall, before the 
Lord Chancellor —3d December. Mr. Noe! moved to ſuppreſs depo- 
ſitions on a certificate from the commiſſioners, before whom they 
had been taken, that the witneſs, whoſe depoſitions they were, re- 
freſhed her memory during her examination by minutes conſiſting 
of ſix ſheets of paper of her own hand writing, the ſubſtance of 
which ſhe declared to them ſhe had ſet down from time to time as 
the facts occurred to her memory; that five of the fix ſheets were 
drawn up in the form of a depoſition, which ſhe told them was 
done by the plaintiff's ſolicitor, whom ſhe had requeſted to di- 
geſt her notes and reduce them to ſome order; and that after 
he had done ſo ſhe tranſcribed and altered them wherever it was 
neceſſary to make them conſiſtent with her meaning. The cer- 
tificate added further that ſne declared the fix ſheets to have been 
entirely drawn up herſelf unalliſted by any perſon whomſoever: 


(a) 11 St. Tr. 255. 
that 
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tat as they apprehendgd they had no right to take the 


minutes from her, ſhe had frequent recourſe to them during 
her examination: and this certificate was ſigned by all the com- 
miſſoners. Mr. Noe / inſiſted that this practice was too danger- 
ous to have the countenance cf the Court; and that there was a 
ſyſicient foundation for this application to ſuppreſs the depoſi- 


tions. The motion was oppoſed by the Attorney and Solicitor= 


General, who infiſted that nothing was more frequent than to 
allow witnefles in a court of law the uſe of minutes to refreſh 
their memory. That the only circumſtance which ſeemed to 
diſtinguiſh this caſe from that, and to give a colour to the pre- 
ſent application, was the witneſs's employing the plaintiff's 
attorney to digeſt her memoranda ;z but there could not be 
much weight in that circumſtance, when it was conſidered that 
it was not pretended that there had been any tampering with the 
witneſs, and that ſhe had carefully altered theſe papers wherever 


the attorney had miſtaken her meaning; that ſhe ſwore poſitively - 


to the truth of every part of them: and though it might be 
improper to write the whole of a depoſition before examination, 
yet where a perſon was to be examined to a great number of. 
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dates, Oc. it was very neceſſary to have ſome helps of this kind. 


Lord Chancellor. Whether there has been any tampering or 
no I know not ; but I know there has been a great miſtake both 


by the parties and the commiſſioners, who however did right, 


ater their miſtake, to lay it before the Court. Should the 
Court connive at ſuch proceedings as theſe, depoſitions would 
really be no better than affidavits z for ſhould a witneſs be per- 
mitted to uſe a paper, eſpecially one drawn up by the attorney 
of one of the parties, though from memoranda furniſhed by 
the witneſs, I might as well let the attorney draw an affida- 


vit for her, and uſe that inſtead of a depoſition. She inſiſts u- 


deed that ſhe altered and amended it, but every body knows 
that ſlight alterations in a phraſe make it convey very different 


ideas. To be ſure in ſome caſes a man may uſe papers at law, 


but I have known ſome Judges [and I think I adhered chiefly to 


that rule myſelf] let them uſe only papers drawn up as the facts 


happened, and all other papers I have bid them put in their 


pockets : and if any had been offered which were drawn by the 
attorney, I ſhould have reprimanded him ſeverely. As to 
dates and names, which are merely technical, it is quite another 
thing. The commiſſioners ſhould have rejected theſe depoſi- 

Vor, III. | 30 tions: 
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1790. tions: but as they have fairly repreſented the fact, and the 
—— — whole of the motion is to ſuppreſs the depoſitions, for the pre- 
Dos cedent's ſake they ſhall be ſuppreſſed. And as publication is not 
Pzxxix8. paſſed, you may examine the witneſs. The Chancellor ſeemed 
to intimate that he would have animadverted on the attorney, 

had it been made part of the motion.” 

On the following day Mr. Juſtice Buller read another MS, 
note of Tanner v. Taylor, Hereford Spring Aſſizes 1756. « lu 
ce an action for goods fold, the witneſs who proved the delivery 
« took it from an account which he had in his hand, being a 
cc copy, as he ſaid, of the day book, which he had left at home: 
« and it being objected that the original ought to have been pro- 


ec duced, Mr, Baron Legge ſaid, that if he would ſwear poſitively - 


« to the delivery from recollection, and the paper was only to 
cc refreſh his memory, he might make uſe of it. But if he could 
cc not from recollection ſwear to the delivery any further than a 
« finding them entered in his book, then the original ſhould have 
cc been produced: and the witneſs ſaying he could not ſwear 
« from recolleCtion the plaintiff was non-ſuited.” And 

Lord Kenyon, Ch. J. ſaid, that the rule appeared to have 
been clearly ſettled, and that every day's practice agreed with it, 
And that comparing this caſe with the general rule, the Court 
were clearly of opinion that Aldridge, the witneſs, ought not to 
have been permitted to ſpeak to facts from the extracts which he 
made uſe of at the trial. | 

Per Curiam, Rule abſolute for a neu trial. 


Seturday, The KING again? The Inhabitants of GRAN TRHAM. 
June 12th, 


& Great, To juſtices by an order removed William Read and Mary 


door ge _ his wife from the pariſh of Allington to the pariſh of Gran- 


turned out tham; the Seſſions, on appeal, confirmed the ſame, ſubject to the 


1 opinion of this Court on the following caſe. 


3 W. Read was hired a fortnight after Martinmas 1784, by 
end of the N. Leadenham of Allington, farmer, to ſerve him for a year a 


— — 1 the wages of 6/, 10s. and entered upon his ſervice, and con- 
(on his maſ- tinued therein about ſix weeks, when with his maſter's permiſ- 


ter'srequeſt ſion he went to aſſiſt his father who then was ill in the ſaid 


day) tore pariſh of Allingtn, and with whom he ſtayed thirteen weeks; 
turn into TE a N - 

the &irviee, at the expiration of which time he returned, in conſequence of 
id not gain 


a ſettlement by his ſervice, though his maſter paid him his wages for the whole year. 
a warrant 


r 
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z warrant having been obtained againſt him at the inſtance of his 
maſter, into his ſervice under the original contract, and continu- 
ed with his ſaid maſter until Sunday evening, three days before 
the expiration of the year; when his maſter came home in 
liquor, abuſed the pauper, threw him down, and afterwards 
turned him out of doors. The pauper ſlept at his father's that 
night in Allington, and the next morning his maſter would 
have had him return to his ſervice, and ſtay the remainder of 
the year, but the pauper refuſed going into his maſter's ſer- 
vice again, and threatened that unleſs he paid him the whole of 
his wages, he would complain of the ill uſage he had received 
to a magiſtrate. The maſter then agreed to pay him his full 
year's wages, deducting for the thirteen weeks he was with his 
father in his illneſs, which the pauper took, and then left his 
maſter's ſervice contrary to the expreſs requeſt of his maſter, 

Erſkine and Dayrell in ſupport of the orders. The pauper 
gained no ſettlement in Allington under the hiring and ſervice, 
as ſtated in the caſe, becauſe. the contract was diſſolved three 
days before the expiration of the year by the mutual conſent of 
the maſter and ſervant. The converſation, which paſſed the 
morning after the ſervant was turned out of doors, is deciſive 
that both parties then conſidered the contract at an end; other- 
wiſe the maſter would not have deſired the ſervant to return into 
his ſervice, and the latter would not have refuſed going. A 
ſimilar circumſtance was much relied on by the Court in R. v. 
Greſham (a); where, as it was ſtated that the ſervant returned 
at the reque/t of the maſter, it was inferred that he was not 
bound ſo to do. And if the contract were diſſolved, the pay- 
ment of the wages, without deducting for the three days' ſervice, 
will not vary the caſe. 

Balguy, contra, It is not neceſſary that the pauper ſhould 
continue in the afual ſervice of the maſter during the whole 
year: a conflrufive ſervice is ſufficient for the purpoſe of giv- 
ing a ſettlement. The contract could not be diſſolved without 
the conſent of both parties : on the evening when the ſervant 
was turned out of doors, there is no pretence to ſay that the con- 
tract was diſſolved, for that was againft his conſent ; and if there 
were no diſſolution of the contract at that time, nothing appears 
on the caſe, from which any ſubſequent agreement to put an 
end to the contract can be inferred. But, on the contrary, the 


ſervant, after the maſter had paid him his whole wages, which 


(a) Ante, 1 vok 104, 
3 C 2 he 
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he was induced to do by the threats of the ſervant, leſt the 
ſervice againſt the maſter's conſent ; conſequently there was no 


agreement at that time to diſſolve the contract. The wrong in 


this caſe proceeded wholly from the maſter; then the ſervant 
ought not to be prejudiced by it. The abſence of the ſervant 
for the three days at the end of the year was for a reaſonable 
cauſe, in conſequence of the ill-treatment of the maſter; and in 
R. v. Chriſtchurch (a), an abſence even of ſeventeen days, it being 
for a reaſonable cauſe, did not defeat the ſettlement. 

Lord Kexyon, Ch. ].—The circumſtance ſtated in the caſe 
that this tranſaction happened only three days before the end of 
the year, might have led us at firſt to ſuppoſe that there was 


ſome fraud intended on the part of the maſter: but none is 


ſtated, It has been ſaid, and rightly ſo, that an anal ſervice 
is not neceſſary, for that a conflrufive ſervice is ſufficient ; but 
the queſtion here is, whether we can ſay that there was a con- 
ſtructive ſervice for the whole year; and whether the relation 
of maſter and ſervant ſubſiſted during that time. If the abſence 
be for a reaſonable cauſe, it is immaterial whether that abſence be 
at the beginning, the middle, or the end, of the year. And it 
has been argued, that this was an abſence for a reaſonable cauſe, 
on account of the ill-treatment of the maſter. But here there 
was no animus revertendi, which diſtinguiſhes the preſent from 
the claſs of caſes alluded to. When the ſervant was ill-uſed, 
though he could not have left the ſervice without his malter' 
conſent, or without applying to a magiſtrate to be diſcharged on 
that account, yet the maſter did conſent to the ſervant's leaving 
him, and both parties agreed to put an end to the contract. 
If the maſter had afterwards complained of the pauper's not 
ferving him for thoſe three days, the latter might have anſwered 
by ſaying that the contract was diſſolved. And if it's being 


| abſolutely put an end to only three days before the expiration of 


the year will not defeat the ſettlement, what line can be drawn 
with reſpect to the time of the ſervice which is neceſſary to give 
a ſettlement ? If one day, or three days, may be diſpenſed with, 
any other time may be equally fo. In ſome caſes indeed, where 


it has been equivocal what the tranſaction really was, and the 


ſervant has pauſed and conſidered whether he would abfolutely 
quit the ſervice or not, other circumſtances have been admitted 
to explain the abſence : but here was no ſuſpenſe, no /#u7 
ppnitentie z for both the maſter and the ſervant agreed to put an 
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end to the ſervice. The maſter wiſhed to turn away the ſer- 
yant, though unwarrantably; and though the latter was not 
bound by ſuch ill-treatment, he afterwards conſented to diſſolve 
the contract. 

ASHHURST, J.— If there be any interruption in the ſervice, 
however ſmall, it will prevent the ſervant gaining a ſettlement. 
And though an abſence dov's not neceſſarily defeat a ſettlement, 
yet to prevent that it mult be either with the maſter's conſent, 
or be ſuch as the law will warrant. But this was neither; for 
both the maſter and ſervant agreed to put an end to the ſervice: 
and though the former at length conſented to give the latter the 
whole wages, that was not intended to operate as a diſpenſation 
with the remainder of the ſervice, but as a redemption of his 
credit, 

Both orders confirmed (a). 
(a) Vide R. v. The Inhabitants of Cl/ayhydon, peſt. 4 vol. 100. 


Fexx and Another againſt Harrsow and Others. 


Na motion for a new trial, the facts appeared to be theſe , 

This was an action for money lent, money paid by the 
plaintiffs to the uſe of the defendants, and money had and re- 
teived by the defendants to the uſe of the plaintiffs, A bill of 
exchange was drawn by Liveſay and Co. on Gibſon and Fohn- 
ſen in favour of one Norman, which came by indorſement to the 
defendants 3 who, being deſirous of getting it diſcounted, em- 
ployed Francis Huet for that purpoſe, telling him to carry it to 
market and get caſh for it, but that they would not indorſe it. 
J. Huet applied to his brother James Huet to get the bill dif- 
counted, informing him that it was the defendant's bill, and 
that though they did not chooſe to indorſe it, yet he added (as a 
reaſon of his own) that, as their number was on the bill, it was 
equivalent to an indorſement; and that he (F. Huet) would in- 
demnify him if he indorſed the bill. On an application by 
James Huet to the plaintiffs, and on his indorſing the bill, 
without which indorſement he could not have got the bill diſ- 
counted, the plaintiffs diſcounted 'it z chiefly relying on tae 
credit of Gibſon and Johnſon, for at that time they did not know 
that the defendants had had any concern with the bill. After- 


Monday, 


June lith. 


Where the 
holder of a 
bill of ex- 
change de- 
fired A. to 
get it diſ- 
counted, 
but pon 
tively re- 
fuſed to 
indorſe it, 
and A. de- 
livered it to 
B. for the 
lame pure 
poſe, in- 
forming 
him to 
whom it 
belonged, 
and B., 
finding that 
he could 
not diſpoſe 
of it with. 
out indorſ- 
ing it, was 
prevailed 
upon to do 
ſo by A's 
telling him 
that he 
would in- 


demnify him: but the indorſee took it upon the credit of the names on the bill without any 
know'zdge of the real owner; althowgh ſuch original holder afterwards promiſed to pay the bill, 
J*t fuch promiſe cannot ſupport an action brought againſt him by the indorſee, it being zudum 
fartum ; tor as A. was a ſpecial agent under a limited authority, he could not bind his prints 


pal ey any act beyond the ſcope of ſuch limited authority. 
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1790. wards however, on the failure of Gibſon and Fohnſon, the plain 
— tif, having heard that the bill had paſſed through the defend. 


Fun 
_ againſt 


ants hands, applied to them for payment, who at firſt refuſed, 


Hazzx:30n. but afterwards promiſed to take it up; and, on their not doing 


ſo, this action was brought to recover the amount of it. Lord 
Kenyon, before whom the cauſe was tried, after reporting the 
above facts, ſaid that he had told the jury that, if they were of 
opinion that James Huet had inade himſelt anſwerable to the 
plaintiffs, as agent for the defendants, that was a ſufficient 
conſideration for the defendants' promiſe ; and that they were of 
that opinion, and found a verdict (a) for the plaintiſſs. 

A rule having been obtained to ſhew cauſe why the verdi& 
ſhould not be ſet aſide, and another trial granted, on the ground 
that this was nudum paftum ; 

Bearcroſt and Erſkine now ſhewed cauſe againſt it; contend. 
ing that the promiſe made by the defendants was binding on 
them, whether conſidered as given by them when under a moral 
obligation to pay, or as having received a legal and valuable conf. 


deration for it. As to the firſt ; it cannot be denied but that fo 


much money belonging to the plaintiffs has got into the pockets 
of the defendants, for which they have received no conſideration, 
This therefore was a ſum which in conſcience and morality the 
defendants were bound to pay to the plaintiffs ; and that alone, 
though there were ſtrictly no legal debt, is a ſufficient conſidera- 
tion on which to raiſe a promiſe, But, 2dly, there was alſo a 
legal and valuable conſideration ; becauſe the plaintiffs had a 


right of action againſt James Huet, who might have reſorted to 


the defendants for an indemnity for an act done as their agent. 
For as James Huet, in putting his indorſement on the bill, ated 
by the direction of his brother, who was the avowed agent of 
the defendants, even admitting that F. Huet excceded hi 
authority, yet as he acted within the ſcope of his employmeat, 


Which was to raiſe money on the bill for the defendants, they 


muſt be bound by his acts: and they have a remedy over againſt 
him. But it does not appear that F. Huet did exceed his au- 
thority ; for the only reſtraint impoſed on kim by the defend- 
ants was not to indorſe in their names, becauſe they did not wiſl 
that their names ſhould appear on the bill, but they did not mean 
to reſtrain him from indorſing the bill, or any other perſon for 


(a) This was a ſecond verdict: the plaintiffs had obtained a former verdict; but 
the Court granted a new trial (without much diſcuſſion) for the purpoſe of having 
the ſubjeR better conſidered. | 5.3 
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him, provided the money could not be raiſed on any other terms; 
and that turned aut to be the caſe. And whatever doubt there 
might have been originally whether either of theſe agents had 


exceeded his authority, yet the defendants by their ſubſequent Haxnizox. 


promiſe have recognized and adopted the acts of their agent, and 
made themſelves immediately anſwerable to the plaintiffs. 
Mingay and Lax, in ſupport of the rule, inſiſted that the de- 
fendants were under no moral or legal obligation when they 
made the promiſe in queſtion, and conſequently that it was not 
binding. The argument of the plaintiffs proceeds on a falſe 
foundation ; for it ſuppoſes that Francis Huet was not circum- 
ſcribed in his authority; whereas the very reverſe of that appears 
from the facts reported, The ſubſtance of the authority given 
by the defendants to F. Huet was that he ſhould /e// the bill; 
for that they would not make themſelves liable either on the 
bill by their indorſement, or by any other circuitous mode, The 
very circumſtance of their refuſing to indorſe the bill negatives 


any idea that they meant to make themſelves reſponſible through 


the indorſement of any other perſon for them. As therefore 
the agent excceded his authority, the principals (the defendants) 
are not bound, any more than the owner of a horſe would be by 
the warranty of his ſervant, whom he authorized to ſell it with 
an expreſs direction not to warrant (a). Neither were the de- 
fendants under any moral obligation to pay; for the plaintiffs 
took the bill on the credit of Gi#/on and Jobnſon, and of J. Huet ; 
and at that time they did not even know that the bill had paſſed 
through the hands of the defendants. Therefore the plaintiffs 
have no more equity than the defendants. 

Lord KENVON, Ch. J.— This is a queſtion of great nicety ; and 
during the trial of the cauſe I entertained conſiderable doubts 
upon the ſubject, and even at this moment the utmoſt that I can 
ſay is that the leaning of my mind is in favour of the verdict, 
lt is extremely clear that, if the holder of a bill of exchange 
ſend it to market without indorſing his name upon it, neither mo- 
rality or the laws of this country will compel him to refund the 
money, for which he has ſold it, if he did not know at the time 
that it was not a good bill. If he knew the bill to be bad, it 
would be like ſending out a counter into circulation to impoſe 
upon the world, inſtead of the current coin. Ia this caſe there- 
fore if the defendants had known the bill to be bad, there is no 
doubt but that they would have been obliged to refund the 


money, I agree with the defendants* counſel that Francis 


(e) Vide Gedb. 30 1. 2 Rel. Rep. 250. and 1 Rel. Abr. 95. V. pl. 1. 
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Hanzizox, ig not a decilive anſwer to this action. 


authority? I think that he has. 
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TTuct was circumſcribed in his authority; and, if that cireum. 
ſtance would protect the defendants, they would not be anſwer. 
able in this action. But I am of apinion that that circumſtances 
For I very much doubt 
the caſe, alluded to by the defendants* counſel, of the ſervant 
warranting the horſe againſt the direction of his maſter ; to ſuch 
a caſe I think the maxim, reſpondeat ſuperior, applies; and the 
principal has his remedy againſt his agent for his miſconduQ, 
But the difficulty I meet with is this, this is not an action 
wherein Francis Huet calls on the defendants for an indemnity; 
if it were, I admit that, as he excceded the authority of his prin. 
cipal, he could not recover againſt him. But here James Hue, 


who is an innocent man, and not involved in the miſconduct of 


his brother Francis Huet, has a claim on the defendants. When 

ames Huet received this bill, he was informed that it came 
from the defendants ; and, on his aſking why they had not in- 
dorſed it, he was told by Francis Huet that they had done that 
which was equivalent to it, for that their number was on tit: in 
this indeed he was miſtaken. However he told James Hut 
that he ſhould be ſafe, and that he would guarantee him, on 
which the latter indorſed his name on the bill, and thus in- 
dorſed, it got into the hands of the plaintiffs, 'Then it is clear 
that the plaintiffs might reſort to James Huet for payment: and 
that brings it to this queſtion, whether James Huet, who took 
the bill irom Francis Huet, knowing him to be the agent of the 
defendants, has not a right to call on the defendants, who conlti- 
tuted Francis Huet their agent, although that agent exceeded his 
And if ſo, that is a good con- 
ſideration for the promiſe made by the defendants, 

ASHHURST, J.— Although I have had doubts upon this caſe, 
Jam of opinion that the defendants are not liable. If Francis 
Huet had been the general agent of the defendants, I admit that 
they would be chargeable with his acts; but it appears from the 
evidence that he was conſtituted their particular agent with a 
circumſcribed authority. And that brings it to the caſe put at 
the bar of the ſale of a horſe; where I take the diſtinction to be, 
that, if a perſon keeping livery ſtables, and having a horſe to ſell, 
directed his ſervant not to warrant him, and the ſervant did 
nevertheleſs warrant him, ſtill the maſter would be liable on the 
warranty, becauſe the ſervant was acting within the general 
ſcope of his zuthority, and the public cannot be ſuppoſed to be 
eognizant of any private conyertation between the gy and 

eryant q 
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ſerrant (a): but if the owner of a horſe were to ſend a ſtranger 


to a fair with expreſs directions not to warrant the horſe, and 


the latter acted contrary to the orders, the purchafer could only 


have recourſe to the perſon who actually ſold the horſe, and the Hana. 


owner would not be liable on the warranty, becauſe the ſervant 
was not acting within the ſcope of his employment. And that 
is like this caſe: Here F. Huet, who was employed by the 
defendants to get the bill diſcounted, was expreſsly directed by 
them not to indorſe it, which was equivalent to ſaying that they 
would not pay it. I agree that #. Huet would be liable to 

ames Huet, either as for money paid to kis uſe, or on the ex- 
preſs promiſe to guarantee : but there it ſtops; for, as to the 
defendants, he paid the money in his own wrong, becauſe the 
authority which they gave was exceeded, Therefore, on the 
whole, I think that the defendants are neither hable on account 
of the indorſement made by James Huet, nor on their ſubſequent 
promiſe to pay, becauſe not being under any obligation, it was 
nudum pattum. 

BuLLER, J.—-I confeſs that this does not appear to me to be a 
caſe of much difficulty ; for, when the facts are underſtood, the 
conſequences follow of courſe. 'The reſult of my opinion is 
that, as between theſe parties, the plaintiffs have no conſcience 
or equity, and that the defendants are not under any legal or 
moral obligation whatever to pay the amount of this bill. I 
conſider this action as a new attempt; and it is difficult to ſay to 
what extent it may be carried, if it be encouraged. In the caſe 
of a bill of exchange, we know preciſely what remedy the 
holder has, if the bill be not paid; his ſecurity appears wholly 
on the face of the bill itſelf ; the acceptor, the drawer, and the 
indorſers, are all liable in their turns, but they are only liable 
becauſe they have written their names on the bill. But this is 
an attempt to make ſome other perſons liable, whoſe names do not 
appear on the bill, and that under circumſtances very alarming 
to mercantile houſes throngh whoſe hands bills of exchange paſs. 
For even indorſers, whoſe names are on the bill, can only be 
called on after notice of non-payment, and without delay. But if 
theſe defendants be anſwerable, by what rule are we to be guid- 
ed; what notice is to be given to them; are they to be liable at any 
diſtance of time? I think this is a dangerous attempt, and ought 
to be diſcouraged ; for in all caſes ariſing on bills of exchange, 
mere ſhoutd be ſome limitation of time, beyond which none of 


(=) Vide 10 Md. rog. 
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the parties ſhould be called on. In this caſe the defendants fig 


in the moſt expreſs terms that they would not make themſelxes 


Fenn 


liable on the bill; for when they told F. Huet that they would 


* not indorſe it, it was the ſame as if they had told him in term; 


to ſell it, When a perſon refuſes to indorſe a bill, it cannot he 
implied that he means to make himſelf liable on the bill, muck 
leſs in a more extenſive way than if he had indorſed it. The 
authority of F. Huet was circumſcribed ; he was miſtaken in 
what he ſaid to J. Huet ; he did not even deſire J. Huet to act 
on the authority of the defendants ; he thorght that the defend. 
ants would be liable ; but that was merely his opinion, F, 


Huet therefore did not pledge the names of the defendants in 


any way whatever : conſequently they were under no obliga. 
tion whatever to promiſe, and it is audum pactum. I agree with 
my brother Aſbhurſt, that there is a wide diſtinction between 
general and particular agents. If a perſon be appointed a general 
agent, as in the caſe of a factor for a merchant reſiding abroad, 
the principal is bound by his acts. But an agent, conſtituted ſo 
for a particular purpoſe and under a limited and circumſcribed 
power, cannot bind the principal by any act in which he exceeds 
his authority; for that would be to fay that one man may bind 


another againſt his conſent, There is a claſs of caſes, which 


have been thought to bear extremely hard upon maſters, who 
are held liable for the misfeaſance of their ſervants in driving 
their carriages againſt thoſe of third perſons : but thoſe caſes 
have been determined on the ground that it muſt be preſumed 
that the ſervants have acted under the orders of their maſters, 
But ſuppoſe a maſter ordered his ſervant not to take his horſes 
and carriage out of the ſtable, and the latter went in defiance of 
his maſter's orders; there is no authority which ſays that the 
maſter ſhall be liable for any injury done to another by ſuch an 


act of the ſervant : though indeed if the maſter had ordered the = 


ſervant to go a particular journey, and in the courſe of it the 
latter did an injury to ſome third perſon, the authorities, which 
have been determined, ſay that the maſter is liable in that caſe, 
SGnosx, ].—As I have had great doubts on this caſe, I am 
glad to have heard the opinions of my Brothers before I deliver 


my own. The queſtion is, whether at the time when the de- 


fendants made this promiſe it was nudum pactum, or whether 
there were any legal conſideration for it. In the firſt place, this 
is a new attempt to make the defendants liable as if they had in- 


dorſed the bill, when in fact they refuſed to indorſe it. The 


ſubſtance 
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ſubſtance of the converſation between the defendants and F. 
Huet was this; they ſaid, © take the bill, get it diſcounted, and 
« ſell it, but we will not be anſwerable to the holder of the bill 
« in any way whatever.” If that be ſo, undoubtedly they were 
not liable to the holder; and then the ſubſequent promiſe is 
without conſideration, unleſs ſomething paſſed at the time when 
it was made to raiſe a conſideration. But nothing is ſtated to 
ſhew that the defendants received any benefit, or that the plain- 
tiffs renounced any advantage. A ſtrong circumſtance in this 
caſe is, that at the time of the original tranſaction the credit of 
Gibſon v. Johnſon was much relied on. Then there is no pre- 
tence to impute fraud to any of the parties; and, if not, the 
morality follows the law. I conſider this as a new and danger- 
ous attempt to make the defendants liable, and that even beyond 
the extent to which indorſers are; and if we were to make them 
liable, it would be difficult to ſay what law attaches on them. 
As to the diſtinction between a general and a particular agency; 
I think it was pointedly put by my Brother Aſbburſt, with whom 
] entirely agree. 

Rule abſolute (a). 

(a) Vide past. 4 vol. 177. $.C. 


Dog on the Demiſe of MussELL againſt MorGan. 


EORGE Mufell, ſeiſed in fee of the premiſes in queſtion, 
on 13th December 1727 by will deviſed them to his wife 


Elizabeth for life, remainder to his ſon Ebenezer Muſſel] for the : 


term of 99 years if he ſhould ſo long live, and from and after 
the ſeveral deceaſes of his wife and ſon, to the heirs of the body 
of Ebenezer : but his will was that it ſhould not deſcend en- 
tirely unto his [ Ebenezer's] eldeſt ſon, but that he [ Ebenezer] 
might by deed or will deviſe, limit, and appoint, the ſame to and 
for the benefit of all his children that ſhould be living at his 
deceaſe; and if he ſhould make no ſuch limitation or appoint- 
ment, then that the ſame ſhould be equally divided, among all and 


every the ſon and ſons as tenants in common, and the ſeveral 
heirs of the body and bodies of ſuch ſon and ſons, with benefit of 


763 
1790. 


— — 
Frnw 


againſt 


Hazn150w. 


A. deviſed 
tog. ſor liſe, 
remainder 
to C. for 
ears, if 
ſhould fo 
long live, 
remainder 
to the heirs 
of the body 
of C.; the 
remainder 
to the heirs 
of the body 
C. was 
held a con- 
tingent re- 
derand 
not an exe. 
cutory de- 
viſe, and 


ſurvivorſhip among the ſons, and if there ſhould be but one ſon, to was _ 
that ſon only; in default of ſuch iſſue, to the daughters with like ſurviving B. 


limitations; with divers remainders over. George Muſſel! died 


there being 
no preced- 


th Fune 1733. The widow entered and died Ofober 1741. ing eftare of 
Ebenezer ſupport it. 
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1790. Fleneter entered, and in 1752, having then only one daughter, 


Don 
againſt 


by leafe and releaſe conveyed the premiſes, in contemplation of 
a marriage between Morgan and the ſaid daughter, to the uſe of 


Mozcan, the huſband for life, remainder to the wife for life, remainder 


to the iſſue of that marriage. Ebenezer afterwards married and 
had iſſue the leſſor of the plaintiff, and died in 1764. The de- 
fendant is the ſurviving iſſue of the marriage between Morgan 
and Zlizabeth Morgan, The queſtion was, whether the deviſe 
to the iſſue of Ebenezer was good by way of executory deviſe, 
or was a contingent remainder ; if the former, the plaintiff was 
entitled to recover: but if the latter, it was deſtroyed on the 
death of the tenant for life during Ebenezer's life, for want of 2 
particular eſtate to ſupport it. 

Chambre, for the plaintiff, contended that the leſſor of the 
plaintiff took an eſtate by way of executory deviſe under the 
will of the grandfather. Perhaps the defendant may reſt his 
elaim on the rule laid down in Purefey v. Rogers (a), that where» 
ever a limitation can take place as a contingent remainder, it 
ſhall not take effect as an executory deviſe ; and it may be con- 
tended that this might have taken effect as a remainder, if the 
tenant for life had ſurvived her ſon. To this it may be anſwer. 
ed, that that rule is not applicable to the preſent caſe. It has 
never yet been held to extend to a caſe, where (like the preſent) 
an intermediate eſtate was interpoſed : but in all the caſes, to which 
it has been applied, the eſtate limited in remainder was to take 
effect immediately on the determination of the eſtate for life, In 


thoſe caſes the remainders might have taken place exactly in the 


order in which the deviſor ſuppoſed the events would happen: 
but here the remainder (as a remainder) to Ebenezer's children 
could not by poſſibility take place in the order pointed out by 
the will; for this limitation was created on the ſuppoſition 
that the ſon would ſurvive his mother, and yet if it were to 
take place as a remainder, it could only have been in the event 
of the mother ſurviving her ſon, So that effect cannot be given 
to the intention of the deviſor by conſtruing this to be a con- 
tingent remainder z but it may, by conſidering it as an executory 
deviſe. And as it has always been the object of the Courts ta 
effeCtuate the intention of the deviſor, if it can be done con- 
fiſtently with the rules of law, it may be held that the leſſor 


of the plaintiff is entitled to recover, without infringing on the 


fa) 2 S. 388. 
f : rule 


4x THE TRI RTI RTR Year or GEORGE III. 


rule in Purefoy v. Rogers, on the ground that this is an ex- 
ception to It. 

Gregg, contra, relied on the rule in Pureſey v. Rogers, which 
was inflexible, and had been repeatedly recognized in a variety 
of ſubſequent caſes: Carth. 309.; 2 Ve. 610.3 and 3 Wi. 246. 
And he cited Popham v. Banfield, Salk. 236. 

Lord KENTON, Ch. J.—No arguments tend ſo much to ſe- 
duce our judgnients as thoſe which are addreſſed to our paſſions; 
and therefore they ought to be diſcouraged in the courts of law. 
[ verily believe that it would have been better for the public if 
the ſame rules of conſtruction which hold in the caſes of deeds 
had always been applied to wills. For we find that very few 
queſtions ariſe on the limitations of eſtates in deeds compared 
to thoſe which ariſe on wills. Certain technical expreſſions 
were formerly adapted for the creation of particular eſtates ; and, 
thoſe being well underſtood, it ſeldom happens that others leſs 
definite are ſubſtituted in their room. Soon after the ſtatute of 
Uſes an attempt was made to introduce a different conſtruQtion 
on deeds to uſes from that which was put on: common law con- 
yeyances z but that attempt failed of ſucceſs, and the ſame rule 
of conſtruction applies to both. However it is now too late 
to apply it to wills: but, notwithſtanding greater indulgence 
is ſhewn to wills than to deeds, we muſt take care not to depart 
from thoſe rules which have been long eſtabliſhed in the con- 
ſtruction of wills, It was ſome time before executory deviſos 
were admitted by the courts of law; but being ſound of general 
utility, they were eftabliſhed in the time of Charles the Firſt ; 
and therefore it would be dangerous now to overturn them. 
But if ever there exiſted a rule reſpecting executory deviſes, 
which has uniformly prevailed without any exception to the 
contrary, it is that which was laid down by Lord Hale in the 
caſe of Purefoy v. Regers, that “ where a contingency is limited 
to depend on an eſtate of freehold, which is capable of ſupport- 
« ing a remainder, it ſhall never be conſtrued to be an executory 
« deviſe, but a contingent remainder only, and not otherwiſe.” 
Now that rule applies to, and muſt govern, the preſent caſe. 
In Hophins v. Hopkins (a), where there was a deviſe to truſtees in 
truſt for S. Hopkins the ſon of John Hopkins for life, reminder 
to his firſt and other ſons in tail mail, remainder to the other 
ſons of Jahn Hephins ſucceflively, with like remainders to the ir 
firſt and other ſons, c. remainder to the ſirſt and every other 


(a) ca. Temps Tall. 44. 
15 ſon 
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1790. fon of his daughter Sarah ; remainder to the firſt and every 
—— other ſon of Anne Dare in tail male, remainder to his own right 
e heirs; and 8. Hopkins died in the deviſor's lifetime, without 
Mezx6AXn- iſſue; Fohn Hopkins had no other fon ; and no other remainder. 
man was in efſe at the time of the deviſor's death but a ſon of 
A. Dare ; the queſtion was whether by Samuel's death in the de. 
viſor's lifetime the ſeveral limitations between him and Dar: 
were not become void; or whether the intermediate limitations 
ſhould not enure by way of executory deviſe to any other ſon 
he might thereafter have: Lord Chancellor Hardwicke aid 
« It ſeems to be allowed that if things had ſtood at the deviſor' 
« death as they did at the time of making the will, the limitation 
tc in queſtion would have been a remainder, by reaſon of Samuel 
« eftate, which would have ſupported it: So is the caſe of Pure. 
« foy v. Rogers ; and limitations of this kind are never conſtrued 
« to be executory deviſes, but where they cannot take effect ay 
« remainders.” And in that caſe it was expreſsly decided to be 
an executory deviſe on the ground of Samuel's death in the life 
time of the deviſor. This point therefore has been too long 

ſettled to be now over-ruled. 


Per Curiam, ; Peſtea to the defendant, 
| 
3 Ribkx againſt SMITH. 


In an action * was an action on the caſe for not repairing a private 


pairinga cäilaration ſtated that the plaintiff on, c. and long before, was 
ing and from thence hitherto hath been and till is poſſeſſed of a cer- 
deſendant's tain meſſuage, &'c. and by reaſon of his poſſeſſion thereof was 


cloſe, it is entitled to a certain way from the ſaid meſſuage unto, into, 
ſuffcient { 
for the through and over a certain cloſe of the defendant, fc. unto and 


— into the King's common highway, &c. and ſo back again, &c. from 


Che defend= the ſaid King's common highway unto, into, Sc. to go, paſs and 


pier of the repaſs, &'c ; that the defendant now is and during all the tim: 
— aforeſaid hath been lawfully poſſeſſed of and in the ſaid cloſe 


boundto re- 
133 called, c. and of and in divers, to wit, two other cloſes of 
ant preſcribe land in the pariſh of Manchęſter aforeſaid, with the appurtc- 


_ nances, contiguous and next adjoining to the ſaid cloſe, c. to 


eſtate, he vit, c. And that the defendant," by reaſon of his Palſelſon of the 


Rt | 
the tare in faid clgſe called, Cc. and the ſaid two cloſes of land with the ap» 
ng at 6 * 1 f 
which he claims the privilege. — 


road leading through the defendant's ground. The de- 
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rtenances, contiguous and next adjoining thereto, during all 


767 


the time aforeſaid of right ought to have maintained and re 


paired and till ought to maintain and repair at his own proper 
coſts and charges, when and ſo often as the ſame hath been 
neceſſary, the ſaid way leading, &c. yet that he had wrongfully 
and injuriouſly permitted it to be ruinous and out of repair, Sc. 
per quod, Se. 

To this declaration there was a general demurrer, and joinder 
in demurrer. 

Chambre, in ſupport of the demurrer, objected to the declara- 


tion, becauſe it did not ſhew by what right or obligation the 


defendant was bound to repair the road; he is not bound of 


common right, merely as occupier. Declaring generally on 


poſeſſion is not ſufficient againſt the owner of the ſoil, though it 
is againſt a wrong-doer. Strede v. Byrt, 4 Med. 420. Kenrick 
v. Taylor, 1 Wilf. 326. Waring v. Griffith, 1 Burr. 443. In 


Keilw, 52. pl. 4. a diſtinction was taken between the mode of 


charging the owner of the inheritance, and the occupier only, 
with the repair of a road; againſt the latter it is neceſſary to 
allege a preſcription, though not againſt the former. So in R. 


v. Sir T. Fanſbaw, 1 Ventr. 331. an indictment for not repair- 


ing a bridge againſt the defendant ratione tenure was held good. 
But in Sty. 400. ſuch an indictment by reaſan of his tenements 
was quaſhed. This latter authority therefore is directly in 
point, 

Wood, contra. Formerly a diſtinction was taken between 2 
charge againſt a wrong-doer, and againſt the owner of the land: 
but it is now ſufficient to declare generally on the poſſeſſion af the 
defendant, and to charge him in reſpect of that poſſeſſion. The 
precedents for above this laſt century have been in that form, 
and no objection has hitherto been made to them. And in 
Blockley v. Slater, 1 Lutw. 119. it was held ſufficient. Sands 
v. Trefuſes, Cro. Car. 575. So in an action for not grinding 
at the plaintiff's mill, it is ſufficient to ſay that the inhabitants 
ought of right to grind their corn there. Chapman v. Flexman, 
2 Ventr. 291. It ſeems admitted that if the defendant had been 


charged by reaſon of his tenure it would have been ſuſſicient: 


now this amounts to the ſame thing; for the onus primd fecit 
goes with the poſſeſſion, 


The Court were clearly of opinion that the declaration ſuffi« | 


ciently charged the defendant by reaſon of his pgſeſſon. And 


12 BurtLik, 
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BuLLes, J. ſaid the diſtinction was between caſes where the 


n—_—_— plintiff lays a charge upon the right of the defendant, aud 


where the defendant himſelf preſcribes in right of his own 
eſtate. In the former caſe, the plaintiff is preſumed to be ig- 
norant of the defendant's eſtate, and cannot therefore plead it; 
bnt in the latter the defendant, knowing his own eſtate in right 
of which he claims a privilege, muſt ſet it forth. In R. v. Sir 
J. Bucknall (a), Lord Holt ſaid, “where a man is obliged to 
© make fences againſt another, it is enough to ſay omnes occupateres 
sought to repair, Wc. becauſe that lays a charge upon the right 
© of another, which it may be he cannot particularly know.” And 
notwithſtanding two out of three of the Judges were of a dif- 
ferent opinion in Helback v. Warner (b); yet ſeveral ſubſequent 
caſes have been determined on the above diſtinction. In 1 Yenty, 
264, there is the report of an action on the caſe againſt the de- 
fendant for not repairing a fence, where the allegation was that 
the tenants and occupiers of ſuch a parcel of land adjoining 
the plaintiff's have time out of mind maintained it, c.; Hol. 
moved in arreſt of judgment, “that the preſcription is laid 
« in occupiers, and not ſhewn their eſtates; and that hath been 
« judged naught in 1 Cro. 155. and 2 Cro. 665. But the Court 
ſaid it is true there have been opinions both ways; but 'tis 
« good thus laid, for the plaintiff is a ſtranger and preſumed ig- 
« norant of the eſtate : but otherwiſe it is if the defendant had 
ce preſcribed.” So in Tenant v. Goldwin (c) in an action on the 
caſe for not repairing a wall « debut reparare” was held ſuſſi- 

cient. The cafe of Winford v. Wollaſton (d) is alſo to the ſam: 


rn | Judgment for the plaintis, 


(a) 2 Ld. Raym. 804. (b) Cro. Fac. 665. 
{c) Salk. 360. (4) 3 Lev. 266. 


ö _—_—_—_—_ —⅜ũ˖ 


The Txixrry Housk againſt SORSBIE, 


HE queſtion in this action was whether Britiſb- built ſhips, 
the property of Britiſh ſubjects, are liable to the payment 


CES fone of the various light-houſe duties for paſſing by the Edyſtone and 


the other light-houſes in the Channel, in ſailing from foreign port 


or Ireland. On the trial before Lord Kenyon a ſpecial verdict 


in Great Pritain ot Ireland, are not liable to pay the light-houſe duties to the Zrjnic y-Houſe, 


way 
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was found, diſcloſing the facts which gave riſe to the queſtion; 
and ſtating the ſtatute 4 Ann. c. 20. (a), reſpecting tlie duties 
payable on paſſing the Edyſſone Light-Hauſe, and ſeveral char- 
ters granted to the Trinity- Hoiſe with reſpect to the light- 
houſes on the iſland of Portland (5), on the Caſtett (c) Rocks, 
near Alderney, and on the Needles (d) Point in the Iſle of Wight. 
Helroyd for 'the plaintiffs, It appears from the preamble 
of the ſtatute of Arn. that that act was paſſed for the en- 
couragement of trade and navigation, and for the ſupport of 
light-houſes which are ſo conducive to thoſe ends; and there- 
fore, in order to anſwer the purpoſe of creating a ſufficient fund 
for the maintenance of theſe lights, it ought to be liberally con- 
ſtrued. So alſo ought the King's charters to be, which were 
granted for the ſame purpoſe, By the act of 8 Zliz. c. 13., 


(a) This act is not printed in the common edition of the ſlatutes. It Is intirled 
« An act for the hetter enabling the maſter, w-rdens, and affiſtants of the Trinity- 
« Hſauſe, to rebuild the light-houſe on the EA ,, Reck.” After alutng to the 
ſtatute of 8 E/. c. 13. it recites the danger to which ſhips are liable in paging the 
Edyſione Rock, and that in conſequence of an agreement entered into between the 
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Trizity-Houſe and the maſters and owne: s of ſhipping, the former, in conſideration 


of receiving 1d. per ton ont tuardt, and the like intuardi, for all ſhips and weſſels which 
ſoould paſs by ſuch light-houſe, (coafters excepted, which ſhould pay 12 d. only for each 
voyage,) had in 1696 erected a light-houſe on the rock, to the ſatisſaction of the 
officers of ſhips of war, and of all others concerned in trade and navigation, and that 
it was preſerved till 1703, when it was blown down; the preamble then ſtates the 
neceſſity of rebuilding it, and in order to encourage the 7rinity- Howe fo to do, the 
ſtatute enacts that aſter the building, &c. and placing a light, Cc. there thall be paid 
tothe ſaid maſter, &c. by the maſters and owners of al/ Ergliſh hips, e, and barks, 
which ſhall paſs by the ſaid Iight-houſe, ſo intended to be erected (except coaſters) the 
duty of 1 d. per ten cutrvard beund, and alſo 1d. fer tor intward bound, that is to ſay, 
of the merchant one moiety, and of the owner of the ſhip the other moiety ;z and for 
all rangers? or aliens” ſhips 2d. for every ton; and for coaſters 21. for cach time 
they ſhall paſs; the ſaid ſeveral duties to be collected and received by ſuch perſon 
as the maſter, Sc. ſhall appoint in that behalf, in juch fert or place whence ſuch ſhips 
Se. ſhall ſet forth, er where ſuch ſhip, &c. ſhall arrive befire they lad er unload the 
giods therein. 

% Under the charter of 2 Geo. 1. relating to the light-houſe on the iſland of 
Portland, the maſter, wardens, Sc. are entitled“ to receive of the maſters and 
* owners of all ſhips and ve ſſels the ſeveral duties of one half-penny per ton ix, and 
« one half.penny per ton cur, for all Britiſh fips bound tv or from forcign parts; 
« double the ſame for ſtrangers; and 129. a vetlel for coatters, as often as they 
« ſhould paſs by the ſaid light-houſe ; the duties upon outward- bound ſhips to be 
« paid before their clearing outwards at any of the King's cuſtom- houies. “ 

(e) The words in the charter of 9 Geo. 1. teſpecting this duty, are n fim'lar 
to thoſe in the 2 Geo. 1. ſup. 

(d) The charter 22 Geo. 3. under which this light-houſe was evaſion, enables the 
Yrinity. Hauſe * to receive of the maſters and owners, &c. theſe duties; for all 
« Britiſh ſhips cr veſſels, which ſbould faſs by the ſame lights, irward ar cut tuard bound, 
< one haif-penny per ton, and for all ſuch frangers* or aliens” ſhips or weſſelt as foould 


« happen to faſt by the ſame lights w which might be ben:fitrd thereby, the ſum of 1d. 


« per ton; and for every coaſter paſſing by the ſame lights 12 d.; the tolls or duties 
upon outward-bound ſhips to be paid before their clearing outwards.” 
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which enables the Corporation of the Trinity-Houſe to ere} 
beacons, c. it appears that it was for the preſervation of ſhips 
in general. The preamble of the ſtatute of 4 Anne, c. 20. re. 
ſpecting the Edyfone Light- Houſe, mentions that it was com. 
pleted to the ſatisfaction of a concerned in trade and naviga. 
tion; and the duty is impoſed upon 4% ſhips paſling by the 
light-houſe. The words “ inward” and “ outward boung” 
do not apply to the clauſe in which foreign ſhips are mentioned: 
but the expreſſion „ outward bound” means evidently to apply 
to Briiiſb ſhips failing from the port from which the fails, 
whether that be in Great Britain or in foreign parts. The ſub- 


ſequent ſtatute of 8 Anne, c. 17. which extends the former (ta. - 


tute to ſhips coming into 1% harbours, does not take notice of 
any other voyages, and therefore leaves them in the ſame ſtate 
as they were before. The ſame conſtruction, that is put upon 
this ſtatute, (4 Anne, ) muſt alſo be put upon the charters, which 
are in par: materia ; and the words are nearly the ſame in both. 

Part for the defendant was ſtopped by 

The Court. It is moſt evident that the words inn. * and oul- 
award bound reſtrain the payment of theſe duties to ſuch veſſols as 
depart from, or touch at, Britiſh ports. This is clearly proved 
by the act of the Legiſlature, who deemed it neceflary to paſs 
the {tat. of 8 Aune, in order to extend the liability to pay to ſuch 
ſhips as touched in Irelund only. It is impoſſible to argue that 
foreign ſhips, failing from foreign port to foreign port, ate 
liable to be called upon for this duty. Upon principles of pub- 
lic policy then we ought not to impoſe upon our own ſhips, 
when engaged in foreign ſervice, any burdens to which foreigners 
are not ſubject. In time of peace, our tranſports are engaged in 


foreign ſervice, to the great increaſe of our navigation, the en- 


couragement of trade, and the ſupport of our ſeamen. But if 
ſubject to duties to which foreigners are not, the latter will he 
able to let their ſhips at a lower rate, or the Britiſb freighter 


- muſt pay the duties out of his own pocket, which will put 1 


total ſtop to this ſpecics of trade. The caſe is too plain to admit 


of any doubt. 
. Judgment ſor the deſendant. 


M Tus Tiüinrinrn Yrar or GEORGE III. 


The Kine 2gainft The Inhabitants of Carr RIN GTO. 


1 Juſtices by an order removed J//i/lliam Booker, Sarah 
his wife, and. their three . children, from the pariſh of 
Compton in the county of Sufſex to the pariſh of Catherington in 
the county of Hants, Upon appeal the Seſſions confirmed the 
order, ſubject to the opinion of the Court on a caſe ; ſtating 
That the pauper gained a ſettlement in Catherington prior to 
Michaelmas 1789, by reſiding upon a freehold eſtate, belouging 
to his wife. The pauper was alſo entitled to the equity of re- 
demption of a freehold eſtate in Compton, conſiſting of ſeveral 
dwelling-houſes, of the annual value of 13/7. 5. which had 
been mortgaged by his father to £/izabeth Morey, which mort- 
gage was afterwards aſſigned to one Ayler. In Michaelmas Term 
1788 Ayles delivered declarations in ejectment to the pauper as 
landlord, and to the ſeveral tenants in poſſeſſion of the eſtate in 
C:mpton ; and thereupon the tenants attorned to Aylet. About 
Michae!mas 1789 the pauper aſked permiſhon of Mr, Newland, 
the agent and ſolicitor for Ayles, to inhabit one of the houſes, 
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Saturday, 
June 19 cl. 


The mort- 
gagce of ſee 
veral houſes, 
alter reco- 
vering poſ- 


e on in 


ejcctment, 
permitted 
the mort. 
Fagor to in- 
nabit one of 
them for a 
particular 
purpeſe ; the 
latter gained 
no ſettle- 
ment by 
ſuch re- 
ſidence; for 
lie was not 
in poſſe ſſion 
as mortgager. 


part of the mortgaged eſtate, and which was then untenanted, 


fir the purpꝛſe of over-looking ſome repairs, which he propoſed 
to do upon the eſtate with an intention to fell the ſame, and pay 
the mortgage money. In conſequence of ſuch permiſſion he 
went into one of the houſes, and inhabited the ſame for upwards 
of three months, when he was removed by the preſent order. The 
pauper did not: during ſuch rchidence do any thing towards the 


repairs of any of the houſes, or towards a ſale of the eſtate, No | 


agreement was made between the pauper and Mr. Newland with 
reſpect to any rent to be paid by the pauper for ſuch houſe. 

Chambre, in ſupport of the orders. This is not like any of the 
caſes, in which it has been holden that a ce//ui que tru/l, or a mort- 
gagor in poſſeſhon, has gained a ſettlement; for here the pauper 
was not in pofleſſion as mortgager, but only by the licenſe of the 
mortgagee fora particular purpoſe, In R. v. St. Michael's Bath (a), 
an inſolvent, who had conveyed his whole eſtate to truſtees 
for the payment of his debts, which appeared to exceed the value 
ol his eſtate, did not acquire a ſettlement by reſiding upon taat 
eſtate, x 

Bower, contra, Before the mortgagee gained poſſeſſion of the 
eſtate, the mortgagor was ſtrictly tenant at will; ſo he became 


(a) Deorg!. 68. and Cai, 116, 
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1790. again on the mortgagee's permitting him to have the poſſeſ. 
n—— ſion, after the recovery in ejetment. And if a reſidence 
1 upon ſuch eſtate in the firſt inſtance would have been ſuſſicient 
n give him a ſettlement, there ſeems to be no reaſon why he 

itants ot . . 
carnzx- ſhould not alſo acquire a ſettlement by reſiding upon the eſtate 
TxcTON- in the other inſtance. Now it has been repeatedly held that a 

mortgagor in poſſeſſion gains a ſettlement. 

Lord Kenton, Ch. ].—It has been long eſtabliſhed that an 
equitable title is ſufſicient to give a ſettlement. But in the caſe 
alluded to the mortgagor was in poſſeſſion. So, by the act for 


regulating votes of county elections, either the mortgagor oi 


mortgagee in poſſe ſſion may vote. But in this caſe the party ha . 


neither jus in re or ad rem. 
BULLER, J.—In the caſe of R. v. St. MichaePs Bath it was 
ſaid that cither a mortgagor or mortgagee might gain a ſettlement 


according to cirrumſlances one of thoſe circumſtances is py. - 


ion: and upon poſſeſſion all the queltions have turned, 
Per Curiam, ' Both orders confirmed, 


Saturday, The KinG againſt The Inhabitants of Prutz 
June 19th, 
TRENTHIDE, 


Renting a T* Juſtices by an order removed % Bel'y, Iiligabetb his 


— ON. wife, and their nine children, from the pariſh of Chaldn 
ment (a). Herring in the county of Dorſet to the pariſh of P:ddletrenthide in 


So will a 

rabbit-war - : 

ren, though ſubject to the opinion of this Court on the following caſc. 

the party J P 8 

taking it It was proved that for two or three years, while the pauper 

* lived in the pariſh of Chaldin Herring, he rented in that pariſh a 

— exce= dairy of 30 cows, ſome at 5/. 105. and others at 5 J. per cow, 

a with liberty to cut furze on Grange Warren, and on other patts 

8 of the farm, for the uſe of the dairy only; and a warren to kill 

ir . - . 

bits. rabbits for his proſit, called Grange Warren, with a ſmall houſe 
on it to keep nets, in the ſame pariſh, of the ſame man, at 30“ 
per annum; and alſo another rabbit warren in the neighbour- 


hood, called Helworth Warren, for the ſame purpoſe at 15 J. her 
annum. The cows were to feed in particular grounds at pat- 
ticular ſeaſons of the year, as is uſual in the letting of dairies. 
The pauper and his man ſometimes ſlept in che houſe in Grange 
Warren, The pauper had no right in the ſoil of either of the 


(a) R. v. The Inhabitants of T#/puddle, Peſt. 4 vol. 674, Sec alſo Burt v. Mac, 
oft. g vole 329. * 


the ſame county. The Seſſions on appeal confirmed the order, , 
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ſaid warrens, except that of entering upon and killing rab- 
bits there; the perſons of whom he rented the warrens con- 
ſtantly depaſturing the ſame, and ploughing ſome part thereof. 
Bond, N. in ſupport of the order of Seflions, contended that 
the pauper did not gain a ſettlement in Chaldon Herring either 
by renting the dairy, or by the right of entering on the warren 
2nd killing the rabbits. As to the firſt, the caſe of R. v. Lock- 
erh (a) is deciſive 3 where the Court confidered it as a mere 
perſonal contract for the uſe of the cows ; and that cafe has been 
recognized and acted upon in feveral ſubſequent determina- 
tions. With regard to the 2d, it cannot be denied but that 
a warren is a tenement z but this was not a taking of a warren, 
but merely a perſonal contra for the rabbits on a particular ſpot, 
with liberty of entering on the foil for the purpoſe of killing 
them. It appears that the pauper had no right in the ſoil, the 


produce or any thing fixed to the foil; the produce of the foil 


was in another, who depaſtured and ſowed it; the pauper had 
only a right of entry ; all other right is negatived by the caſe; 
his profits did not ariſe from that right of entry; that was only 


the mean of uſing his property, But a mere right of entry can- 


not be conſidered as a tenement, on which a perſon comes to 
ſettle, within the 13 & 14 Car. 2. All the cafes on this ſubject 
have turned on the queſtion whether or not the foil was taken; 
R. v. Minchinghampton (b); R. v. Linwood (c); R. v. Whixley(d); 
R. v. Old Alresford (e); R. v. Stoke (F); and R. v. Lock- 
erly (g) : but here the ſoil did not paſs. The intereſt which 
the pauper had could not have been recovered in ejectment; 
neither could he have maintained treſpaſs guare clauſum freyit 
for any injury done to it; nor indeed had he any other remedy, if 
his right had been invaded, but that which is applicable to mere 
perſonal property, an action of treſpaſs for the taking. 

Coxe, contra, inſiſted that the pauper was not an object of re- 


moval within the 13 & 14 Car. 2., which was paſſed, as appears 


by the preamble, to prevent vagruncy. The Legiſlature, in 
paſling that ſtatute, conſidered that a perſon, who was of ability 
to rent a tenement of 10 J. per annum, was not likely to become 
chargeable to the pariſh, and they ſaid that ſuch a perſon ſhould 
be irremoyeable, Now it appears by the caſe that the pauper 


(a) Burr. &. C. 315. Bott. pl. 642. (5) Bott. pl. 638. (c) Bott. pl. 641. 
(4) Ante, 1 vol. 137. (=) Ante, 1 vol. 358. (J) Ante, 2 vol. 451. (g) Burr. & c. 315. 
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was of ability to, and actually did, rent nearly 200 J. per annum a 
he cannot therefore be ſaid to come within the miſchief which 
the ſtatute intended to prevent. On the true conſtruction ef 


Tie Inha- that act the pauper gained a ſettlement in Chaldsn Herring, 


bitants of 

Pihptx⸗ 
TRIN- 
TS 11DE. 


either by renting the dairy, or by taking the rabbit warren. Ay 
to the ſirſt, he had a viſible poſſeſhon of a permanent intereſt 
derived from the ſoil. The caſe of R. v. Lockerly was determined 
on a different ground: the principle in that cafe may govera 
the preſent ; for the Court, in conſidering what was a tenement, 
ſaid it mu? lie in tenure and relate is land, now the intereſt which 
the pauper in this caſe had in the dairy lay in tenure, and it re. 


lated to land. Upon the very principle of that caſc therefore it. 


may be decided here that the dairy is a tenement within the ſu- 
tute; the principle was only miſapplied in that caſe. In K. v. 
Old Alresford, although the Court ſaid that on the facts ſtated 
they would preſume that it was a ſeveral fiſhery, and that the 
ſoil paſſed with it, yet Buller J. ſaid, he was by no means ready 
to allow that, if it had been any other kind of fiſhery, it would 
not have given a ſettlement. In 1 /. 4. J. 6. a. © 19. b. profit 
a prendre arc confidered as a tenement : now this is ſuch and it is 
connected with an intereſt, in the land. Secondly, a fſcttlement 
alſo was gained by taking the rabbit-warren z it appears on the 
caſe to be a renting of the warren, and not a mere perſonal con- 
tract for rabbits at ſo much per couple. The ſtatement of the 
caſe that the pauper had no intereſt in the ſoil is no more than 
would have been implied; for it a perſon rent a turbary, he can 
only dig turves; if he rent a coppice, he can only enter and cut 
the wood: ſo he, who takes a warren, has only a profit a prendre, 


and no right in the ſoil. A warren is diſtinct fron the land; 


and a leaſe of the latter will not paſs the former. Dy. 300. 
& Aarg. 209. The rabbits in a warren, like deer, attend the 
inheritance; 1 fl. 8. a; 1 Roll. Abr. 916; and 2 Bl. Cam. 1“. 
If this be confidered as a leaſe of the warren, with a reſerv- 
ation to plough it, yet the landlord could not have deſtroyed 
the warren, but he muſt have left paſture for the rabbits. It is 
ſufficient if they occupied the warren in common. K. v. 
Whixley, ante, 1 vol. 137. If then this were a taking of a 
warren, it was ſufficient to give a ſettlement ; for in Amer v 
Stone (a), a warren was held to be a tenement : and the Court 
there ſaid © a mill has been held to be a tenement within e 


F ſtatute, and why not this ? It is his ability to pay 10 / per an. 


(s) 1.Stra. 678. 
86 thaj 


« 
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« that is the f-undation of the ſettlement ; and whether he pay 
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« itfor a houſe for habitation, or for a warren which brings him 
« in a profit, is not material.” Now the ground, on which the The K:x6 


«painſt 


Court proceeded in that caſe, is applicable to both the points in The Inla- 


the preſent. 

Lord KEN VON, Ch. J.—If we were now called upon for the 
firſt time to make a deciſion on this ſtatute, perhaps I ſhould 
have ſome difficulty on the ſubject; but the Courts have put a 
liberal conſtruction on it. I cannot quite agree with the deter- 
mination of R. v. Lockerly; becauſe after it had been decided in 
ſo many caſes that an incorporeal hereditament would give a 
ſettlement, I ſhould have thought that that caſe would have re- 
cciyed a different determination. But without conſidering that 
caſe, I think that the pauper took a tenement in Chaldon Herring 
both by renting the dairy and the warren. Lord Cote ſays that 
prima tonſura is a tenement : then the dairy was a tenement, 
The other taking was alſd ſufficient ; for it was, if I may uſe the 
expreſſion, a pernancy of the proſits of the land by the mouths 
of the rabbits. A free warren is the ſubject of a family ſettle- 
ment; a præcipe will lie for it; and the renting of it is ſuſſi- 
cient to give a ſettlement. If this cafe had been preciſely ſimilar 
to that of R. v. Lockerly, perhaps I ſhould have heſitated before 
agreed to overturn that deciſion: but as this is diſtinguiſhable 
from that caſe (though the diſtinction is nice) 1 think that the 
pauper gained a fettlement in Chaldon Herring. 

ASHHURST, J.—It ſeems diſhcult to reconcile all the cafes on 
this ſubject. If the cate of R. v. Lockerly be law, I do not ſee 
how this pauper can have gained a ſettlement in Chaldon Her- 
ring : but as there are authorities both ways, I am inclined to 
think that a ſettlement was gained in Chaldon Herring, the cri- 
terion, by which the queſtion is to be decided, being the ability of 
the perfon taking the tenement, 

BuLLER, J.—In all doubtful cafes one = ground is, the 
ability of the pauper to pay the 101. per annum.” But, on the 
facts here ſtated, I think this perſon rented a tenement within 
the conſtruction of the ſtatute of Char/es. I cannot agree with 
the determination of R. v. Leckerly ; that was conſidered as a 
perſonal contract: but all contracts are, in ſome reſpects, per- 
ſonal. The queſtion in ſuch caſes really ought to be wnether 


bitants of 
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or not it be a contract to receive profits out of land: the pre- 


ient I conſider as ſuch; and ſo was that in R. v. Leckerly; 1 
am therefore of opinion that the concluſion drawn in that caſe 
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was wrong. As to the other point: I do not conſider this 
merely .as a privilege to kill rabbits when the pauper could find 
The K1%6 them, and that the landlord might take them all if he choſe it: 


1790. 


ag inſt . k | 
Tie Inha- but the warren was to be kept in the ſame ſtate as it was when 


ae — it was let; otherwiſe the contract between the landlord and tlie 
— #- tenant would be deſtroyed. In that reſpect then the pauper had 
an intereſt in the land. Beſides he took a houſe with the warren, 
GRosk, ]--It is impoſſible to reconcile all the caſes on the 

fubje& ; and I do not underſtand the ground on which that of 

R. v. Lockerly was decided. In theſe cafes I think that if the 

pauper has credit to rent 10/. per annum, he gains a ſettlement, 


The caſe of Kinver v. Stone decides the preſent. 


Both orders quaſhed (a). 


(=] Vid, R. v. The Inhabitants of Brampten, pg. 4 vol. 348. 
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June 22d, 

of YORKSHIRE. 
By the 7 A Mandamur was applied for to the defendants com- 
— hae manding them to receive and determine an appeal at the 


106. a power . 
of appeal is General Quarter Seſſions by the ſurveyors of the highways of 


1 the townſhip of Le/fon, againſt a conviction by a juſtice of 


— peace dated 15th December 1789, for not having delivered in, 
Viection ; . 2 

by a juſtice purſuant to notice, to the truſtees of a turnpike road (under 
—— 17 Ges. 3. c. 106.) a liſt in writing of the inhabitants, Oc. in the 


to any quar- af hp , " 
ter ſeſſions ſaid townſhip liable to do ſtatute duty. In which ſtatute it is 


— 2a provided * that if any perſon ſhall think himſelf aggrieved by 
montns « any thing done in purſuance of this act, &c. ſuch perſon may 


from ſuch ES 
— © appeal to the juſtices of the peace at any General Quarter Seſſion 


8 © of the peace, to be holden for the Vg. Ridiug of the county 
dge his © of Nr, within fix calendar months after the cauſe of ſuch 


the _ complaint ſhall have ariſen ; ſuch appellant firſt giving ten days 


— tl c notice at leaſt in writing of his intention to bring ſuch appeal, 
tering into © and of the matter thereof, to the clerk or treaſurer to the re- 
e ſpective truſtees, and within four days after ſuch notice en- 


becauſt the 
previous é tering into a recognizance before ſome juſtice of the peace for 


— > « the ſaid Riding, with two ſufficient ſureties, conditioned to 
been regu= try ſuch appeal, and abide the order of, and to pay ſuch coſts 


larly com- 


plied with, 4c ag ſhall be awarded by, the juſtices at ſuch Quacter Seſſions; and 
he — « the ſaid juſtices at ſuch Seſſion, upon due proof of ſuch notice 


viction, a , 
fuch judgment is concluſive, and the party cannot lodge a ſecord appeal from the ſame cenviction 


though within the fix months. . 
10Ugh WI | 5 being 
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« being given as aforeſaid, and of the entering into ſuch recogni- 
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4 zance, ſhall hear and finally determine the cauſes and matters ————— 


« of ſuch appeal in a ſummary way, and award ſuch coſts to the 
parties appealing or appealed againft as they the ſaid juſtices 
« ſhall think proper; and the determination of fuch Quarter 
« Seſſion ſhall be final, binding, and concluſive, to all intents 
« and purpoſcs.” On the 19th December 1789, notice of ap- 
peal was given by the ſurveyors of the highways of Le/ion 
againſt the ſaid conviction ; and on the 29th of the ſame month 
they entered into a recognizance to try the appeal at the next 
Seſſions. The appeal was accordingly entered ; and the appel- 
unts being called upon to prove their notice of appeal, and it 


The King 
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appearing to the Court that the recognizance had not been en- 


tered into within four days after notice given to try the appeal, 
it was ordered that the appeal ſhould be diſallowed ; where- 
upon the conviction was affirmed. On the 19th January 1790, 
[which was within fix months after the conviction, ] the appel- 
lants gave a ſecond notice of appeal for the enſuing Seſſions, 
and entered into another recognizance to try the ſame, within 
the four days: but the Seſhons refuſed to proceed thereon, 
being of opinion that the appellants were concluded by the firſt 
determination, | 

Erſkine and Lambe ſhewed cauſe againſt the rule, inſiſting 
that the juſtices were not bound to proceed upon the ſecond 
appeal, although lodged within the ſix months. The firſt ap- 
peal was not reſpited or withdrawn, but the Seſſions made a 
complete adjudication upon it, and confirmed the convidtion. 
It never could be the intention of the act that parties might 
appeal twice againſt the ſame conviction; otherwiſe it would 
open a door to great vexation and oppreſſion; and it could not 
be known after an appeal had been heard and determined whe- 
ther the matter was at reſt, or the parties might proceed without 
hazard to levy the diſtreſs, in purſuance of the act, to ſatisfy 
the penalty. At all events the coſts of the firſt appeal ought 
to have been tendered before the Seſſions could proceed upon the 
ſecond, 

Coclell, Serjt. in ſupport of the rule for a mandamus. The 
terms of the act have been literally and ſubſtantially complied 
with, by lodging the ſecond appeal within the fix months. It 
never was determined that a party ſhould be bound by an in- 
formal appeal, when the merits were not entered into, provided 
he is within time to inſtitute another. The firſt attempt can- 

14 not 
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not in ſtrictneſo be conſidered as any appcal at all, for the juſtices 
were not empowered to receive it unleſs the recognizance had 
been properly entered into; the whole of that proceeding there. 
fore was a nullity, And as the merits have never yet been dif. 
cuſſed, the Court will not be inclined to put ſuch a conſtruction 
on the act as will preclude the parties from their defence. 
Lord Kexvox, Ch. J.—I am of opinion that the mandamy; 
ought not to be granted; for though on the one hand the Le— 
giſtature have provided that the conviction of the magiſtrate ſhall 
not be final, and have therefore given to the party convicted a 
power of appealing, yet on the other hand it cannot be ſuppoſed 
that in giving him ſuch power they meant to enable him to 
haraſs his proſecutors, and heap colls upon them by preferring 
informal appeals, which could not conclude the matter. On 
the contrary, I am of opinion that after the appeal was lodyed, 
and adjudged by the juſtices of Seſſions to be informal, they 
were functi officio, and could not take cognizance of the ſecond 
appeal. The ſtat. 43 £/iz, c. 2. (a) gives an appeal generally 
from any ſeſs or tax (5), or other act done by the church- 
wardens, &c. Now ſuppoſing an appeal lodged againſt an act 
done by virtue of that act, which is diſmiſſed by the Seſſions on 
the ground of informality, and the original act confirmed, was it 
ever conceived that a ſecond appeal could be todged at any time 
ſubſequent, and the matter be again brought into judicial diſ- 
cuſſion ? I am clearly of opinion that it could not. If the firlt 
appeal is not concluſive, I do not fee where the line is to be 
drawn, or why a ſecond appeal might not equally be lodyed, 
provided it came within the ſix months, although the Seſlion. 
had diſmiſſed the firſt, after going into the merits. 
AsKnuRsT, J.—The Legiflature thought it proper to give tlie 
party convicted a right of appeal; but ſome conſideration was 
alſo due to the party againſt whom that appeal was to be made, 
that he might not be unneceſſarily haraſſed. The appellant 
has no cauſe of complaint, for he has once proſecuted his ap- 
peal ; and it was his duty to have taken care that it was brougit 
forward in a proper form; but he neglected to do ſo, in con- 
ſequence of which the proſecutor has incurred an expence which 
he has not been reimburſed. It never could have been in the 
contemplation of the Legiſlature to permit the party convicted 


(a) Sc. 6. 
(%) As far as recyects poor-rates it has been Gnce provided by 17 Gee. 2. e. 2. 
14 that any appeal therefrom mult be to the nexe Cαnνι, or EAT ee. 
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the manner of inſtituting the firſt ; and thereby oblige the pro- 


ſecutor to incur the trouble and expence of a ſecond litigation 


The King 


. 4 : again 
before the ſame tribunal. There muſt be ſome period when Tue aſtices 


the proceedings ſhould be cloſed, and none ſeems fo proper as 
on the firſt appeal. 

BULLER, J.—The act ſays “ that if any perſon ſhall think 
« himſelf aggrieved, Wc, he may appeal to the juſtices at any 
« General Quarter Seſſions, &c. within ſix months,” that cer- 
tainly only gives a right of appealing once : and the parties here, 
having had one appeal, are bound by that, If the queſtion had 
reſted ſolely on the notice of appeal for the firſt Seſſions which 
happened, and nothing further had been done, I ſhould not 
have thought the parties bound by it; for the act gives the 
power of appealing within a certain time with theſe two re- 
quiſites, that the appellant mult give ten days notice, Wc. and 
within four days after enter into a recognizance to try his ap- 
peal, When the party therefore found out his miſtake, he 
might have ſtopped there; but he perſiſted in going on with 
his appeal, and brought it before the Court, and took their 
judgment upon it. The appellant juriſdiction was therefore 
fully exerciſed: and though it was originally in the option of 
the parties whether they would appeal to the firſt or ſecond 
Seſſions which took place within the ſix months, yet having 
made their election to appeal to the firſt, they mult abide by 
the judgment there given. 

CGRrosE, J. of the ſame opinion. 

| Rule diſcharged (@). 


(«) Vide R. v. The Juſtices of Leeds, pot. 4 vol. 583. 


STREATFIELD and Others, Aſſignees of aus br Drv- 
six, JAMES CLERK, and J. C. Ribber, Bankrupts, 
againſt HALLI DAX and Others. 


London, | & Streatfirld, D. B. and J. M. aſſignees of the eſtate, 
to wit, Sc. of James de Druſina and J. Clerk, bank - 
rupts, according to the force, form, and effect of the ſtatutes made 
and now in force concerning bankrupts, and alſo afſignees of the 
e/late, debts, and effets, of J. C. Ridder, a bankrupt, according to 
the force, Sc. complain of John Halliday, T. O. and S. L. be- 
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and ſuch declaration was held.good on motion in arreſt of judgment after verdiet: 
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and J. C. and the ſaid . C. R. were reſpeCtively become bank. 
rupts, to wit, on, Ec. at, Sc. undertook and to the ſaid plain. 
riffs, as aſſignees as aforeſaid, then and there promiſed to pay, 
Sc. There were other general counts laid in the ſame man. 
ner. And after a verdict for the plaintiffs a motion was made 
in arreſt of judgment, upon the ground that it appeared upon 
the face of the record that it was a joint demand on the part of 
all the bankrupts under ſeparate commiſſions, the one taken 
out againſt the two former jointly, and the other againſt the latter 
enly, For which objection was cited the caſe of Allan and 
Others v. Hartley and Another (a), where in an aCtion brought 
by Allan and Others, as aflignees of Marlar, a bankrupt, to- 
gether with Down ſurviving partner of Pell againſt the defend- 
ants on a bill of exchange due from the defendants to the 
houſe of Marlar, Pell, and Down, the plaintiffs were non-ſuited 
for want of proving the aſſignees of Marlar entitled to join in 
the action with Pell the ſolvent and ſurviving partner. Two 
commiſlions were proved to have been taken out, the one 
of which was held bad, being taken out againſt all three of 
the partners, and two of them only having been found to have 
committed acts of bankruptcy. As to the other, Lord Manſ- 
Feld ſaid, the objection to it is, that it is a commiſſion againſt two 
of three partners: a commiſſion might be joint or ſeveral, but 
that was neither. 

Erſeine and Law ſhewed cauſe againſt the rule, admitting the 
law as laid down in Allan v. Hartley, but denying the application 
of it to the facts appearing on the record. Non conſtat that there 
was more than one commiſſion under which the plaintiffs ated, 
which would certainly be good. So if there were three ſeveral 
commiſſions againſt each of the bankrupts, the action might 
equally be ſuſtained. Again, even if the Court thought them- 


1790. ing in the cuſtedy, Cc. for that whereas the ſaid defendant;, { 
derer before the faid J. de D. and J. C. and the ſaid J. C. R. c 
"iy were reſpectively become bankrupts, to wit, on, c. at, Er. { 
e were indebted to the ſaid F. de D. F.C. and J. C. R. in ( 

„er. Jool. Ze, for divers goods, We. by the ſaid J. de D. and F.C. t 

and the ſaid F. C. R. before then, and before they were re. t 
foeCtively become bankrupts, fold and delivered to the aig ( 
defendants, &c. and being ſo indebted they the ſaid defendants 
in conſideration thereof afterwards, and after the ſaid J. de D. ' 
| 
| 


(% 34. 25 Gee. 3. B. R. Vide Cools Pankrupt Laws, ad edit. 
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ſelves bound to conſider the plaintiffs as declaring under one 
commiſſion for the two firſt bankrupts, and a ſeparate commiſ- 
ſion for the laſt, yet as this objection is made after verdict, the 
Court mult ſuppoſe that a ſeparate debt was proved from the 
two firſt bankrupts to ſupport a diſtin&t commiſſion againſt 
them, and another ſeparate debt againſt the laſt to ſupport the 
other commiſſion; in which caſe alſo the declaration would 


be good, as appears from Hancect and Others v. Heywood (a), 


where the Court held that aſſignees under different commiſſions 
might join in an action to recover a 9int debt due to both the 
bankrupts. 

Part, contra. It appears upon the ſace of the declaration to 
have been a joint demand on the part of all the bankrupts, 
for it is for goods ſold and delivered by a/ of them; there- 
fore they muſt be taken to have been partners in that re- 
ſpect. If ſo the caſe of Allan v. Hartley applies expreſsly, 
for it is evident from the manner in which the declaration 


is drawn that the plaintiſſs claim under two ſeparate com- 


miſſions, the one a joint commiſſion againſt two of the part- 
ners, which is clearly bad according to the doctrine in that caſe, 
the other a ſeparate commiſſion againſt the third partner. They 
firſt declare as aſſignees of D. and C. and alſo as aſſignees of R. 
which was exactly the method of declaring in Hancock v. He- 
wood, wherein upon a motion in arreſt of judgment it appcare- 
ed ſufficiently clear to the Court that the plaintiffs declared in 
ſeparate rights. The defendants too are ſtated to have become 
indebted before the ſaid D. C. and the ſaid R. reſpeftively be- 
came bankrupts, and the promiſe- to pay to the plaintiffs is 
laid in like manner to have been made after thoſe perſons re- 
ſbectiuely became bankrupts; all theſe averments are particularly 
appropriated to caſes where the plaintiffs claim under diſtinct 
commiſſions. 

Lord Kenvon, Ch. J.— This objection ariſes aſter verdict; 
and therefore if the Court can intend that the plaintiffs ſtood in 
ſuch a relation to the bankrupts as will ſupport this action, they 
are bound to do ſo. Now there is nothing upon the record to 
ſhew that they do not claim under a joint commiſſion againſt all 
the bankrupts, or under a ſeparate commiſſion againſt each, in 
either of which caſes the action may well be maintained. As it 
muſt therefore be taken that the plaintiffs at the trial proved 


(a) Ante, 433. 
their 
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their title by legal evidence, we muſt intend that they were 
legally conſtituted aſſignees, there being nothing ſtated on the 
record to contradict ſuch an intendment. 

AsHnvRsT, J. of the ſame opinion. 

BuLLER, J.— The caſe of Allan v. Hartley turned on com- 
paring a commiſſion of bankrupt to an action, and indeed it has 
often been ſtiled a ſtatute execution: it was therefore held ne- 
ceſſary that the aſſignees ſhould make out their title to main- 
tain the action, by ſhewing that the perſons, under whoſe com- 
miſſion they claimed, would have been entitled to recover il 
their names alone. 'That was a caſe of a partnerſhip of three 
perſons, and therefore a yoint commiſſion againſt two of them 
was held bad for that reaſon. 'The ſame principle holds with 
reſpeQ to bonds, If three be bound jointly and ſeverally in a 
bond, the obligee cannot ſue two of them only, but he muſt 
either ſue them all, or each of them ſeparately. And though 
that doctrine has been ſeveral times queſtianed, yet it has been 
held good law from the time of Lord Coke. Now whether the 
allignees in the preſent caſe claim under three ſeveral commiſſions, 
or one joint commiſſion, docs not appear; and in either of thoſe 
caſes their title would clearly be good. But even ſuppoſing we 
could ſay that on the face of the record there appeared to have 
been tus commiſſions, the one a joint commiſſion againſt two of 
the bankrupts, and the other a ſeparate commiſſion againſt the 
other, yet in the manner that the argument was put by the 
plaintiff's counſel the verdict may equally be ſupported, Lor 
we are not to advert to the demand made in this action to de- 
termine the validity of the commiſſions, ſuppoſing there were 
two, but to what might have been the petitioning creditor's debts, 
on which the commiſſions iſſued, and whether they were wat- 
ranted thereby. Now, for any thing that appears to the contrary, 
one commiſſion may have been ſued out on a joint debt of L 
Druſina and Clerk only, which would clearly have been good, and 
another commiſſion might have been founded on a ſeparate debt, 
and act of bankruptcy, of Ridder ; and then the aſſignees under 
both commiſſions might join in maintaining an action againſt the 
defendant for a debt due to both the eſtates. 

GRoss, J. of the ſame opinion, 
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LovELOck, on the Demiſe of NorRis, againſt Dax- 
CASTER, . 
ö RGAN ſhewed cauſe againſt a rule to permit the cui 
que truft to defend in ejetment inſtœad of the tenant in 
ejectment. He reſted his oppoſition to the rule on the ground 
that they had never been in poſſeſſion, and could not be con- 
ſidered as landlords under the 11 Geo. 2. c. 19. / 13. 

Laws, contra, relied on the caſe of Faircleim d. Fowler and 
Others v. Shamtitle (a), where the Court ſaid that they would 
permit the lord claiming by t for waut of an heir to defend 
a5 againſt a perſon claiming to be heir. 

Lord Kenton, Ch. J.—If the perſon requiring to be made a 
defendant under the act had ſtood in the fituation of immediate 
heir (5) to the perſon laſt ſciſed, or had been in the relation of 
remainder-man under the ſame title as the original landlord, I 
am of opinion that he might have been permitted to defend as 
1 landlord, by virtue of the directions of the ſtatute ; but here 
the very queſtion in diſpute between the adverſe party and him- 
felf is, whether he is entitled to be landlord or not; and there- 
fore we are not authorized to extend the proviſion of the ſtatute 
to ſuch a caſe as this. As to the caſe mentioned, it appears to 
have been by conſent. 

Per Curiam (c), 


Rule diſcharged (d). 


4) 3 Burr. 1290. 
% In Dee d. Heblethawaite and Others v. Roe, on this day, the Court, on the mo- 
tion of Mr, Melreyd, permitted an heir who had never been in poſſeſſion to come in 


and detend in an cjectment. Ihe father under whom he claimed died juſt beſore, 


taving firſt obtained a timilzr rule, 

(c) Buller, J. abſent. 

(d) In L:iwelack d. Norris v. Lancaſter, Mich. 31 Ges. 3. the Court permitted a 
icviſee, who had never been in poſſeffion, to de lend as landlord, under this ſtatute. 
"de peſt. 4 vol. 122, 


KixLocy and Others, Aſſignees of Sanviman and 


GRAHAM, Bankrupts, again} CRaic, Sequeſtrator of 
Joux STEiNE, 


T Hs caſe came on firſt before the Court upon a motion for 
a new trial in Hilary term, 29 Geo. 3. (which is reported 
ante 3 vol; 119.) and the rule having then been made abſolute, 


the faith of conſignments agreed to be made by the principal to the factor, and bot, 
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come bankrupts before a cargo conſigned come into poſſeſſion ot the factor, his af gnces have no 
property in ſuch cargo, and cannot recover the produce ot it againſt the affignees «1 the principal 


they have ſuld it and received the purchaſe money. 
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1790. the record was ſent down to trial a ſecond time, when a ſpecial 
— yerdiCct was found, ſtating, in ſubſtance, the bankruptcy of 
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Sandi man and Graham; and the ſequeſtration of Steine's eſſects, 
according to the laws of Scotland, on the 29th of February 1788. 
In 1783, Sandiman and Graham became the ſole factors and 
agents in Londen of John Steine, who reſided in Scotland, and 
were employed by him in ſelling cargoes of ſpirits ſhipped by 
him from thence. The bankrupts were alſo employed as fac. 
tors for James Steine, a brother of John Steine, reſiding alſo in 
Scotland, in ſelling ſpirits in like manner. By agreement be- 
tween theſe parties the baukrupts were paid a falary of 1200 /, 
per ann, of which James Steine paid 4-7ths, and n Stein 
the remaining 3-7ths: being at the rate of 21. for every 109/, 
of the amount of the money produced by the ſale of the ſpirits, 
eſtimating the ſame at the annual amount of 60,000 J. In confidence 
and on the faith and credit of ſuch cargoes from time to time ſent 
to the bankrupts for ſale, they accepted bills of exchange drawn 
on them by 7ohn Steine, it being agreed between them that they 
ſhould from time to time be indemniſied againſt ſuch acceptances 
by the ſale of the ſpirits; and if by ſhort conſignments or bad 
ſales the ſuras due on the bills ſo accepted exczeded the produce 
of the fales, John Stcine remitted to the bankrupts, as it had 
been agreed, the ſums neceſſary for the payment of the ſame, and 
they charged one- quarter per cent. thereon, over and above the 
ſaid annual falary of 1200/, Oftentimes no bills of lad- 
ing were ſent with theſe cargoes, and, when ſent, were not 
in general indorſed to any perſon, though the cargoes were 
thereby made deliverable 79 ihn Steine or his afſigns. From 
1783, when Sandiman and Graham became factors for John 
Steine, to 26th March 1788, when they became bankrupts, out 
of 84 conſignments of cargoes only 10 were ſent with bills of 
lading regularly indorſed. On the 4th of February 1788, when 
advice was reccived by the bankrupts of the conſignment herein- 
aftermentioned from John Steine, they had upon the faith and 
credit of thoſe conſignments, according to their uſual courſe of 
dealing, accepted bills of exchange drawn by him to the amount 
of 28,985 J. at which time they were only poſſeſſed of funds to 
the amount of 23827. belouging. to hn Steine. The bank- 
rupts after notice of the aftermentioned conſignment accepted 
other bills drawn by John Steine to the amount of 1410/. On 
ath February 1788, the bankrupts received a letter from J 


Steine dated 31ſt Fanuary preceding, adviſing them of a con- 
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kgnment of a cargo of ſpirits by the ſhip Ceres, On 11th 
February 1788, the bankrupts received another letter from John 
deine, dated the 7th of the ſame month, adviſing them that they 
ſhould have the invoice and bill of lading in a few days, By 
another letter dated oth February 1788 from Fohn Steine the 
bankrupts received the bill of lading of the cargo on board the 
Ceres, which was expreſſed to be «ſhipped by John Steine to 
« be delivered to him or his aſſigns, he or they paying freight :” 
dated gth February 1788, and not indorſed by Steine to the 
bankrupts or any other perſon. The bankrupts, by another 
letter dated 16th February 1788 (a), received the invoice of the 
Ceres's cargo, ſaid therein to be conſigned to them for ſales on 
account of John Steine. Jobn Steine was in London when the 
bankrupts received the laſt letter of the gth of February, who 
ſhewed it to him, and the bill of lading incloſed therein; and 
converſed with him reſpeCting the inſurance, which was effected 
by his direCtion in the names of the bankrupts on the next day, 
being the 15th of February, for 4000 f., the premiums of 
which inſurance were charged to his account. 'The inſurances 
on the cargoes ſo conſigned were always filled up in the ſame 
manner, the bankrupts being to receive the loſſes (if any) in diſ- 
charge of the acceptances ſo made by them. Sandiman ſub- 
ſcribed the policy as one of the under-writers (which the ſpe- 
cial verdict finds is not contrary to the uſual cuſtom of mer- 
chants). John Sleine continued in London till the 18th Feb. 
1783; and previous to his departure for Scotland, he ſtrongly re- 
commended it to the bankrupts to unload the Ceres, immediately 
on her arrival at London, to avoid a new duty of 6d. per gallon 
on ſpirits, which was ſoon to take place. In conſequence of 
the balance due and owing by John and Fames Steine to San- 
diman and Graham as ſuch factors, and John and James Steine 
being dilatory in remittances, Sandiman and Graham, on the 
20th of February 1488, were obliged to ſtop payment. If 
John and James Steine had enabled Sandiman and Graham to pay 
the ſaid acceptances made on their account, Sandiman and Gras 
lam would at the time they ſtopped payment have been worth 
upwards of 1200 J. Sandiman and Graham committed no act of 
bankruptcy till the 24th of March 1788. On the 21ſt of Jes, 
1788 the Ceres with the ſaid conſignment arrived at London 
and on 22d February the captain came to Sandiman and Gra- 


{a) Theſe letters were in ſact written by Stein. 's clerk, by his directions, which 
was ſo found by the ſpecial verdict 
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1799. Zam, and requeſted them immediately to unload the ſhip, on 
which they told him to lay out in the ſtream, and not come to 
on des, the wharf, as they could not then unload the ſhip, there being 
gent a duty of 25. per gallon to be paid, which the captain accord. 
—— ingly did. Sandiman and Grabam having ſo ſtopped payment 
told the captain Hat they did not think it proper in their fituatiqn 
to give direftiens to him far unhading the ſaid cargo: And they 
ſuſfered the goods to remain on board the ſhip, though the captain 
was very anxious to have the cargo unloaded, that he might re- 
turn to Scotland. On Sth March 1788 the captain, wanting 
money, received ſix guineas from Sandiman and Craham on ac. 
eount of the freight of the ſaid cargo of ſpirits, and gave a re- 
ceipt for the ſame as follows: „Received Landon 8th March 
« 1788, of Meſirs. Sandiman and Graham, 6 l. 6 s. on account of 
« freight. Thomas Jameſon,” After ſequeſtration had been 
, granted againſt Jahn Steine in Scotland to the defendant, he 
claimed the ſaid cargo, in conſequence of which it was not 
landed or delivered to Sandiman and Graham, or their affignees, 
and it being afterwards ſold for 4050 J. the money was received 
by the defendant for the uſe of ſuch perſons as were entitled to 
the ſame. The bills which had been accepted by Sandiman and 
Graham on account of 79hn Steirre, to the amount of 30,000 l. (% 
have been proved as debts under their commiſſion, although 
Sandiman and Graham, at the time they became bankrupts, had 
only the ſum of 2382/. 195. 7 d. in their hands as factors of 
Fohn Sleine. The ſaid cargo of ſpirits remained in the ſhip 
in the poſſeſſion of the captain until they were ſold, and Sand- 
man and Graham never had the p:ſ:ſion thereof, The ſpecial 
verdict concluded by ſtating a demand by the plaintiffs, and re- 
fuſal by defendants to pay the produce of the ſaid ſale, But 
whether, c. | 
The Court gave judgment ſor the deſendant, without hearing 7 
any argument, faying that the caſe as it ſtood now on the ſpecial 
verdict could not be diſtinguiſned from that which had come on 
before: whatever difference there was, made it ſtill ſtronger ] 
againſt the plaintiffs ; for it was now poſitively found that the K 
bankrupts had refuſed to accept the cargo, and never had pif- G 


/* Men thereef. Judgment for the deſcndant, 
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A writ of error was afterwards brought in the Houſe of Lords, 
where the judgment of B. R. was affirmed (5), by the unanie 
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mous advice of all the other Judges. And the Lord Ch. Baron 
Eyre, in delirering the opinion of the Judges, obſerved that the 
parties acted entirely upon the faith of the agreement between 
them, that they (the bankrupts) ſhould accept the bills drawn on 
them by the Seines, and ſhould indemnify themſelves out of 
the produce of the ſales, in cafe any conſignment ſhould be made 
them; and if none, or thoſe ſales ſhould fall ſhort, then by re- 
mittances; and that the bankrupts ſhould receive a falary of 
1200/, from the Steines. And he ſaid that the tranſaction between 
them with reſpect to the conſignments was as between principal 
and faftor, and not as between vendor and vendee; that there- 
fore Sandiman and Graham could have no property in the cargo : 
and the right of ſtopping in tramſitu was out of the queſtion z 
that never occurring but as between vendor and vendee, And for 
this he relied on the caſe of Wright v. Campbell, 4 Burr. 2050, 
That the bankrupts could have no lien in this caſe as the ſpe- 
cial verdict found that the goods never got into their poſſeſſion, 
That though the bankrupts might have given their acceptances 
on the faith that theſe conſignments would be made to them, 
yet flill it was an executory agreement, for the non-performance 
of which only a right of action accrued ; but that no property in 
the goods was thereby veſted in them. And that upon the 
whole they were of opinion that the proceeds of the cargo of 
the ſhip Ceres were not money had and received to the uſe of 
the plaintiffs (a). 


(a) Vide Toke v. Hellingwerth and others, f. 5 vel. 215. 


* — * 
w—_ 


The following Rule was made by the Court in this Term, 
GENERAL RULE. 


Thurſday next after Fifteen Days of The Hely Trinity, in the 
Thirtieth Year of the Reign of King Geerge the Third. 


T IS ORDERED, That from and after the laſt Day of 
this Term, the Cigſtas Brevium of this Court ſhall indorſe 


upon every Writ on what Day and at what Hour the ſame wag 
hled, | 


By the Conrt. 


— 


ltr 
„ 


— 
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A. | 
BATEMENT, ADMIRALTY. 
A See PLEADING, No 7.16.23.28 


ACTION. 


der As8umesIiT. Decerr. JoinpeR 
in ACTIGN. PRACTICE, No. 13. 


ACTION on the Caſe. 


“e Drerlr. Pew. 


1. 4. having propoſed to ſell goods to 
J. gave him a certata time at his 
requelt to determine whether he 
would buy them or not; B. within 
the time di termived to buy them and 
gave notice thereof to A.; yet 4. 
was not liable in an action for not 
delivering them; for B. not being 
bound by the original contract, 
there was no conſideration to bind 
4. Cooke v. Oxley, E. 30 Gee. 3. 


Page 653 
ADMINISTRATOR. 
Jee EjecrwuexT, Extcuror. 


PROBATE, 


Sie PROHIBITION. 


1. Whether the Admiralty have or 
have not juriſdiction depends upon 
the /ubjett matter. Menetone v. Gib- 
Lons, K. 29 G. 3. Page 267 

2. Therefore they may take cogni- 
zance of an hypothecation bond 
given in the courſe of a voyage, 

though it be executed on land and 
under ſeal. ib, 

3. The Admiralty Court has juriſdic- 
tion over the queſtion of freight, 
claimed by a neutral maſter againſt 
the captor, who has tsken the goods 
@ prize. Smart v. Wolf, T. 29 C. 3. 

23 

4. And a monition having iſſued, — 
the goods were condemned and de- 
creed to be delivered to the captors, 
at the ſuĩt of ſuch maſter againſt the 
plaintiffs as owners or agents of the 
prize goods to bring into Court the 
produce remaining in their bands to 
anſwer the freight, the Court of B. 


EK. refuſed a prohibition; though 
o 3 E 3 no 
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no fdejuſſory caution had been taken | 

before the goods were delivered to 

the captor, but the queſtion , freight 

bad been reſerved by the terms of 
the decree tor future conſide ration. 

Page 323 

5. If the legal property in the goods 


had been altered by a fale in market | 


overt, whether that would have va- 
ried the caſe. Ya? 342. 348 
6. The ſidejuſſory caution is only an 
accumulative remedy, the better to 
enable that Court to purſue the pro- 
perty: but it does not ſupeiſede the 
Juriſdiction i rem. 342. 346 
7. The Court of Admiralty has exclu— 
ſive. juriſdiction over queſtions of 
prize and their conſequences. 344 
8. The Admiralty have oo juriſdiction 
in a cale where a veſſel js injured in 
the Thames, qwuithin the body of a 
county. PFeithajen v. Ormflty, Tr. 
— 
9, And in ſuch caſe the Court will grant 
a prohibition of courfe without im— 
pt ſin g any terms on the party ap- 
plying. ib. 


AFFIDAVITS. 


See ATTACcyMENT, No, 3. Prwal. 
Acrrox, No. 1, 2. VENUE, No. 5. 


1. Afidavits for an attachment in 4 
civil ſuit are proceedings on the civil 
fide of the Court until the attach- 
ment iſſues, and muſt be entitled 
with the names of the parties: but 
as ſoon as the attachment iſtues, the 
proceedings are on the crown ſide, 
and from that time the king is to 
be named as the proſecutor. Wd 
v. Hebb, E. 29 G. 3. (explaining 
the caſe of R. v. The Sheriff of M. Ad. 
lese. 133.) 253 

. The Court will in no cafe iſſue an 
attachment againſt a party at the 
ſuit of another, where the affidavits 
on which the motion is founded are 
ſworn before the agents of the pro- 
ſecutor, R. v. Wallage, T. 29 G. z. 

0 

If a rule to ſhew cauſe why — 
ſhould not be judgment as in cale 
of à nonſuit be diſcharged on an af- 


| for goods, 
| . 
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fidavit, which contains an anſwer 
falſe in itſelf, the Court will not af. 
terwards Open the matter on an af. 
davit which diſproves the content 
of the former one ; though, if th 
ſee reaſon to doubt the truth of the 
firlt aflidavit at the time, they will 
ſuſpend their judgment till the mat. 
ter be examined into. Davies v. 
Cottle, M. 30 G. 3. Page 405 
4. Affidavit to hold to bail, that the 
de fendant is indebted to the plain- 
„tiff in 204. according to the bill 
* delivered by the plaintiff to the 
« defendant,” is inſufficient; it mult 
be poſitive, Williams v. Jackfun; 
II. 30 G. 3+ $75 
5+ Where a ſubmiſſion to an award is 
made a rule of court under the fla» 
tute, there being no action, the af+ 
fidavits on which to apply for an at- 
tachment for diſobeying the award 
need not be entitles in any cauſe, 
but the 3zfiidavits in anſwer moll. 
Bevan v. Bevan, E. 30 C. z. Col 


AGENT. 


1. Where an agent is employed to buy 
goods, an acknowledgment under 
his hand writing of his having re- 
ceived them is evidence of a deli- 
very to the buyer, Briggs v. Lows 
rence, M. 30 G. 3. 454 

2. A ſpecial agent under a limited 
authority cannot bind his principal 
by any act bryond the {cope of ſuch 
authority. Fenn v. Harriſon, T:. 


30 C. 3, 757 
AGREEMENT. 


See CovfFNAN Tr. 


1. A broker when he bought goods jor 
his principal agreed for + per cent, to 
indemnify him from any loſs cn che 
reſale: It was held that this under- 
taking was diſcharged when the 
principal had a fair opportunity of 
ſelling to advantage, but negleded 
it, tho' he was afterwards obliged 
to ſell at a loſs. Curry v. Edejor, 
H. 30 Geo. 3. 3524 

2, If A. agree to give B. a certain ſum 

in advancement of C. any 

E9 ſects 


* 
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ſecret agreement between B. and C. 
that the latter ſhall pay a further 
ſum, is void, as a fraud on A. al- 
tho! the bill of ſale is made to A.. 
and B. cannot recover ſuch further 
ſum againlt C. Fack/on v. Duchaire, 
H. 30 Ceo. 3. Page 551 
3. 4. gave B. a bond to ſecure an an- 
nuity, and before any payment he- 
came due, A. lent B. a ſum of mo- 
ney; on which it was agreed that 
B. ſhould retain the payments of 
the annuity as they became due til] 
that ſum was diſcharged : then B. 
became a barkrupt, and the agtee- 
ment to retain was held a good plea 
to an action on the bond by B.'s aſ- 
ſignees for the payments accruing 
atier the bankruptcy; being equi- 
valent to a plea of /o/vit ad diem. 
$:urdy v. Arnaud, E. 30 Gee. 3. 599 


ALIMONY. 


dee INDEMNITY, No. 1. 


AM BASS AD OR. 
See Ax REST, No. 1. 


AMENDMENT, 


1. Where the defendant in replevin 
made cognizance for rent in arrear, 
and the jury found a verdict for kim, 
and damages to the amount of the 
rent claimed in his cognizaace, 
without finding either the amount of 
the rent in arrear, or the walue of the 
cattle diſtrained, and judgment was 
entered for the damages afleſſed, the 
Court permitted the defendant to 
amend his judgment, and to enter a 
judgment pro retorna habendo, after 
@ writ of error brought. Rees v. 
Morgan, T. 29 Geo. 3. 349 
2. II a fi. fa. be ſued out into cne 
county (when it ſhould have been 
a teſt fi. fa.), without any original 
H. fa., and the plaintiff afterwards 
ſue out an original fl. /a,, the Court 
will permit the party to amend the 
former on paying the coſts, Coao- 
ferthwaite v. Owen, E. 30 Geo. 3. 


791 


3. Defendant pleaded the general iſſue 
and the Statute of Limitations; a 
verdict was found for the plaintiff on 
the firlt iſſue, and no notice taken 
of the laſt; after error brought and 
Jjoinder in error (Which was afligned 
on this point), the Cour: allowed it 
to be amended by the [udge's notes, 
on payment of colts, Petrie v. Han- 
nay, E. 30 Geo. 3. Page 659 

4. the pytea may be amended by the 
Judge's notes at any time, even after 
final judgment and a writ of error 
brought. Doe d. Church v. Perkins, 
Zr. 30 Geo. 3. 749 


AMERICA. 
See CovEN ANT, No. 5,6. InSuraxce. 


1. The acts of confiſcation paſſed in 
the ſeveral States of North America 
after the declaration of independence 
and before the treaty of peace, by 
which this country acknowledged 
their independence, are confidered 
as a nullity in the Courts of Law in 
this country. Dudley v. Folliott, E. 


30 C. 3. „ 

2. S P. in Ogden v. Folliatt, in error. 

Tr. 30 Geo. 3. 726 
ANNUITY. 


1. If the conſideration of an annuity be 
in notes, they muſt be ſpecially ſet 
forth in the memorial. Rumnball v. 
Murray, E. 29 G. 3. 298 

2. Bank notes are money within the 
annuity act 17 Geo. 3. c. 26. and 
may be deſcribed as ſuch in the me- 


morial. Wright v. Reed, H, 30G. 3. 
554 
APPEAL, 


t, The pariſhioners, as well as the 
overſeers who are appointed, may 
appeal to the Seſſions under the 
43 El. c. 2., againſt the appoint- 
ment of overſeers. R. v. Forreſt, 
H. 29 G. 3. 38 

2. The Seſſions are not bound to receive 
and adjourn the hes ing of an appeal 
againit an order of removal at the 
next Seſſions, if they think the ap- 
pellants had ſufficient time to be 


657 prepared to try it, and to give no- 
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tice to the reſpondents. R. v. 7u/- 
i tices of Yorkſhire, North Riding, E. 
29 G. 3. Page 150 
3. The juſtices are to judge of the rea- 
ſonableneſs of the time. ib. 
4+ By the 17 Geo. 3. c. 106. an appeal 
is given on certain conditions from 
a conviction by a juſtice of the peace 
to any Quarter Seſſions to be holden 
within 1x months from ſuch con- 
viclion; if the appellant lodge his 
appeal and the Court diſmiſs it with- 
out entering into the merits, be- 
cauſe the previous conditions have 
not been regularly complied with, 
and conlirm the conviction, ſuch 
Judgment is concluſive, and the 
party cannot lodge a ſecond appeal 
from the ſame conviction, though 
within the ſix months, K. v. The 
Tuſtices of the Weſt Riding of York- 


ſhire, Tr. 30 Geo. 3. 770 
APPRENTICE. 
See SzTTLEMENT BY APPREN+ 
TICESHIP, 


1. A perſon, occupying lands within a 
pariſh, is compellable to receive 2 
pariſh apprentice, though he do not 
reſide within ſach pariſh. R. v. 
Clapp, H. 29 Geo. 3. 107 
2. So, altho' it is enacted by 20 Geo. 3 
c. 36. relative to the binding of poor 
apprentices within particular 1ncor- 
rated diſtricts, that no perſon ſhal! 
* bound to receive any ſach ap- 
prentice, unleſs he be an johabirant 
and occupier in the pariſh where 
juch child lives, it is not neceſſary 
that the maſter ſhould actually refide 
in the pariſh: if he be an occupier 
there it is ſufficient; for inhabitant 
and occupier are for this purpoſe ſy- 
nonimous terms, R. v. Tunſftead 
and Happing Hundreds, H. 30 Geo. 3. 
23 

3. A pariſh-indenture of apprentice- 
ſhip aſſented to by two jultices /. 
parately is void. R. v. Hamſtall, 
Ridware, Tr. 29 C. 3. 380 


APPRO VER. 
Ses Maxx. 
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ARBITRATOR. 


Sce ArFiDaviTs, No. 5. Bong, 
No. I. CosTs, No, 2, 3 Rz. 
FERENCE, 


ARREST. 


See FALeE ImyrISON MENT, Fes, 


1. The ſecretary of a foreign miniſter 
is privileged from arreſt, though his 
name be not regiſtered at the office 
of the Secretary of Stare, Hopkins 
v. De Robeck, H. 29 Gee. 3. Page 79 

2, A perſon within the walls of a prifon, 
tho“ voluntarily, cannot be arreſled 
by a creditor in the Ordinary man- | 
ner; but a detainer muſt be lodged 
ayainit him. Wilkinſon v. Jaquer, 
Tr. 29 Gee. 3. 192 

3. An arrelt within the king's palace 
by an officer of the palace court of a 
perion, not of the houſehold, again 
whom a writ has iſſued out cf that 

court, is good, though no leave tg 
make the atreſt has been obtained 
from the Board of Green Cloth; 
and no indictment will lie zgninit 
the officer making it. R. v. Stobly, 
Tr. 30 Geo. 3. 755 


AS SUMP SIT. 


See AGREEMENT. JOINDER 1% 
Acriox. 


1. A promiſe, made by a friend cf the 
bankrupt, when he was on his lat 
examination, that in conſideration 
that the aſſignees and commillioners 
would forbear to e amine him 
touching certain fums which he was 
charged with havirg received, and 
rot accounted for, he would pay 
ſuch ſums as the bankrupt had re- 
ceived and not accounted for, is void 
as being againſt the policy of the 
bankrupt laws. Meret v. Mallaca 
in error, H. 29 Geo. 3. 17 

2. Quzre if the creditors had conſent- 
ed to the agreement made by the aſ- 
ſignees, whether that would have 

varied the caſe ? 23. 25. 27+ 

3. An action for money had and fe- 
ceived will not lie to recover he 
premium of a re- affurance (void — 
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the 19 Geo. 2. c. 37.) after capture. 
Andrie v. Fletcher, E. 29 Geo. 3. 
| Page 266 
If two perſons jointly engage in a 
' flock jobbing tranfaRtion, and 1acur 
Joſſes, and employ a broker to pay 
the differences, an'! one of them re- 
pay the broker with the privity and 
conſent of the other the whole ſum, 
he may recover a moiety from thai 
other in an action for money pale 
to bis ule, notwithſtanding th: 
7 Geo. 2. c. 8. which avoids an” 
declares illegal all ſtock-jobbing 
tranſactions. Petrie v. Hanngy, IM. 
o Geo. 3. 416 
bet in ſuch a caſe of an legal tranſ- 
action if one partner pay money fur 
another, evirhout an expreſs authority, 
he can not recover it back, ib. 
6, Where perſons, engaged in ſtock- 
jobbing, are alſo concerned in 
making real transfers of ſtock, and 
the balance is paid upon the Whole 
by one for both of them, a moie y 
of the money paid on the real 
traniactions may be recovered, even 
under circumſtances ia which the 
other part could noc. 16. 
7. If a debtor make his creditor and 
another perſon executors, and the 
creditor neither proves the will nor 
acts as executor, he may maintain an 
action againſt the other for his de- 
mand on the teitator. Raul v. 
Shaw, HI. 30 Geo. 3. 657 
8. 4. having propoſed to ſell goods to 
B., gave him a certain time at his 
requeſt to determine wheth-r he 
would buy them or not; B. within 
the time determined to buy them, 
and gave notice thereof to A.; yet 
A. was not liable in an action tor 
pot delivering them; for B. not 
being bound by the original con- 
tract, there was no conſideration to 
bind it. Cooke ve Oxley, E. 30 Geo. 3. 
653 

. The holder of a bill of exchange de- 
fired A. to get it diſcounted, but 
| poſitively refuſed to indorſe it, and 
A. delivered it to B. for the ſame 
purpole, informing him to whom it 
belonged, and B., finding that he 
could not diſpoſe of it without in- 


dorſing it, was prevailed upon to 
do fo by A.'s telling him that he 
would indemnify him; but the in- 
dorſee took it upon the credit of the 
names on the bill without any 
knowledge of the real owner; al- 
though tuch original holder after- 
wards promiſed to pay the bill, ſuch 
promiſe could not ſupport an action 
by the indorſee, it being audum pac- 
tum; for as A. was a ſpecial agent 
under a limited authority, he could 
not bind his principal by any a& 
beyond the ſcope of ſuch limited 


authority, Fenn v. Harriſon, Tr, 
39 Veo. 3. Page 757 
ATTACHMENT, 


See AFriDavits, No. 5. LiMITA- 
10s, Statute of, No. 2. 


1. Motions and aftidavits for an at- 
tach ment in a civil ſuit are proceed- 
ings on the civil ſide of the Court 
until the attachment iſſues, and 
muſt be entitled with the names ef 
the parties: but as ſoon as the at- 
techment iſſues, the proceedings are 
on the crown fide, and from that 
time the king is to be named as the 
proſecutor. Word V. Webb, E. 29 
Geo. 3- (explaining the caſe of R. 
v. The Sheriff of Middleſex 133.) 253 

2. Where a ſheriff bas been guilty of a 
contempt in the courſe of a civil ſuits 
and the defendant afterwards dies, 
an attachment may ttill iſſue againſt 
the ſheriff for the prior contempt. 
R. v. The Sheriff of Middleſex, H. 
29 Geo. 3. 133 

3. An aflidavit to ſupport a rule for 
an attachment for a contempt muſt 
ſtate that the defendant was ſerved 
perlonally with a copy of the rule, 
and that ihe original was ſhewn 
to him at the ſame time. X. v. 
Smithces, T. 29 Geo. 3. 351 

4. But where a mandamus has been 
granted for the election of a mayor 
under the 11 Geo. 1. c. 4. J 2. and 
a rule made tha, public notice 
ſhould be afixed in the market-place, 
which has been done accordingly, 
the Court will grant an atrachment 
for diſobeyivg the magdamas againſt 

a meme 
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a member of the corporation who 
was ſerved with a copy of the rule, 
notwichſtanding neither the origins! 
mandamus or rule was ſhewn to him 
at the time; for the public notice 
directed by the act is primd facie 
ſuthcient, R. v. J. Eadyvean, T. 
29 Geo, 3. Page 352 
Though the application for the at- 
tachment would be well anſwered, 
if the party could ſhew that he had 
no notice of the mandamas. ib. 
6. The Court will in no caſe iſſue an 
attachment againſt a party at the 
ſuit of another, where the affidavits 
on which the motion is founded are 
ſworn before the agents of the pro- 
ſecutor. . v. Wallace, T. 29 Gee. 3. 


3 

7. Where a rule had been — 
a quo wwarranto information againſt 
A. as mayor of B., on the relation 
of ſome of the corporators, and 
another rule in that cauſe for in- 
ſpecting / the corporation books, 
papers, &c, directed to the town- 
clerk, an inſpeQlion of /uch only as 
related to the election and office of mayor 
was held a ſufficient compliance with 
the latter rule, ſo as to protect the 
town-clerk from an attachment as 
for a contempt of the Court; it ap- 
pearing that he had ated bond fide. 
K. v. G. Babb, H. 30 Geo. 3. 579 
3. The ten days after a demand of 
coſts under a recognizance taken by 
virtue of the 5 Y. M. c. 11. 
J: 2, 3. muſt elapſe before an attach- 
ment can be granted againſt tne 
party refuſing to pay them. K. v. 
Jreland, I. 30 Gee. 3. 512 


AT TORNIEsS. 


1. The Court under circumſtances wil! 
entertain a ſummary juriſdiQion over 
an attorney of the Court in obliging 
him to deliver op deeds, &c, on 
ſatis faction of His lien, though they 
came into his hands as ſteward of 

2 Court, and receiver of rents. 
Hughes v. Mayre, E. 29 Geo. 3. 275 

2. But if it appear that « third perſon 

is intereſt: d in the deeds, the Court 

will take a ſecurity from the perſon 
to whem they are del.vered to pro- 


INDEX TO THE PRINCIPAL MATTERS, 


; » duce them on demand for the in. 
ſpection of ſuch third perſon. P. 27 
3. An attorney when plaintiff may lay 
the venue in Middleſex; but when 
defendant he has no privilepe to 
change the venue to Middly/x, 
Yeardley v. Roe, H. 30 Geo. 3, 573 


F auction. 


1. A bidder at an auction, under the 
uſual conditions that the highett 
bidder ſhall be the purchaſer, may 
retract his bidding any time before 
the hammer is down. Payne v. Cave, 
Z. 29 Geo. 3. 148 


AWARD, 
See Arribavirs, No. 5. Boxp, 


See ArFiDavir, No. 4. 


1. The Court will not ſtay proceedings 
againſt the bail, pending a writ of 
error on the judgment againſt the 
principal, if the principal has con- 
feed that the writ of error is 
brought purely for delay. Pool v. 
Charnock, H. 29 Geo. 3. 79 

2. But they will, if there be no ſuch 
confeſſion. 78 

3. Where a ca. /a. is returnable againſt 
the principal on a particular day, 
before which a writ of error is al- 
lowed and ſerved; that operates as 
a ſuperſedeas to any proceeding 
againſt the bail, though the ca. . 
has lain four days in the office be- 
fore the allowance of the writ of 
error. Perry v. Campbell, Tr, 29 
Geo. 3. ES 

4. The clerk of the bails is directed in 
future to mark the bail pieces gu- 
merically as they are received, 
Reg. Gen. E. 30 Geo. 3. 669 


BAIL-BOND. 


1. The Court refuſed to order a bail- 
bond, given on an arreſt in a penal 
action, to be cancelled; on an af- 
fidavit of the defendant that he was 


| Not the perſona who had incurred the 
; penalty; 


INDEX TO THE PRINCIPAL MATTERS. 


penalty; aod they left him to his 
lea in abatement. Salter v. Sher- 


geld, H. 30 Geo. 3. 


BAILIFPE, 
Ste F ES. 


DANK NNO TES. 


1. Bank- notes are money within the 
annuity act, 17 Geo. 3. c. 26. and 
may be ſtated as ſuch in the memo- 
rial. Wright v. Reed, H. 30 Geo. 3. 

2. A tender of Band notes is good *. 
ſpecially objected to on that account 
at the time. 41d. 455 


BANK RU PT. 
See Assuursir, No. 1, 2. Con- 
$IGNOR, JOINDER IN ACTION, 
No. 1, 2. SHIP, 


1. Where a bankrupt is in the poſſeſ- 
ſion of the goods of another bond 
fide, with the owner's conſent at the 
time of the bankruptcy, for a He- 
cific purpoſe, beyond which he has 
not the right of diſpoſition or al- 
teration, that is not ſuch a poſſeſſion 
as entitles the aſſignees to recover 
the value of them under the 21 Jac. 1. 
c. 19. J 11. Collins v. Forbes, T. 
29 Geo. 3. 316 

2, If a demand be payable at all 
events, though at a future day, it 
may be proved under a commiſſion 
of bankrupt againſt the debtor, or 
ſet off againſt an action brought by 
his aſſignees: but if it reſt in con- 
tingency whether it will become 
payable or not, it cannot be fo 
Pre or ſet off, unleſs it be ſecured 
by a penalty which is forfeited at 
law. Hancock v. Entwiſtle, M. 30 
Geo. 3. 435 

3+ Therefore where an agreement was 
made between the bankrupt and 
the defendant that a loſs upon 
cotton which the latter had ſuſtained 
by means of the former, who was a 
broker, ſhould be fixed at a ſum 
certain, and that in ſatis faction of that 
ſum the bankrupt ſhould for four 
years recommend certain parcels 
of cotton to (the defendant, which 


Page 572+ 


795 


he ſhould purchaſe by notes at three 


months date, the clear produce on 
the ſale of which the bankropt un- 
dertook ſhould amount to the ſum 
ſo agreed upon before for the former 
loſs, in default of which he was to 
make good the deficiency, if living 
it was held that ſuch ſum could not 
be ſet off by the defendant to a de- 
mand made by the aſſignees of the 
bankrupt, Page 435 
4. An action does not abate by the 
plaintiff's becoming a bankrupt. 
Waugh v. Auſtin, M. 30 Geo. 3. 437 
5. And where the plainuff became a 
bankrupt between the interlocutory 
and final judgment, and ſued out 
execution ix his own name, the Court 
refuted to ſet alide the proceedings. 


76. 


6. When a creditor has a demand on 


his debtor which 1s capable of being 
aſcertained without the intervention 
of a jury, and which does not 
ſound merely in damages, and the 
debtor becomes a bankrupt, it may 
be proved as a debt under the com- 
miſhon. Uiterſon v. Vernon, H. 30 
Geo, 3. 


539 
7. Therefore if A. lend B. ſo much 
ſtock, to be replaced as ſtock, without 


naming any particular day, and BB. 
become a bankrupt, 4. may come 
in urder the commiſſion for the 
price of the ſtock on the day of the 
bankruptcy. ib, 


8. The 7 Geo. 1. c. 31. is a declaratory 


law, 1bid. 546 


9. A. gave B. a bond to ſecure an an- 


nuity, and before any payment be. 
came due 4. lent B. a ſum of mo- 
ney; on which it was agreed that 
B. ſhould retain the payments of 
the annuity as they became due till 
that ſum was diſcharged : then B. 
became a bankrupt, and the agree- 
ment iO retain was held a good plea 
to an action on the bond by B.'s aſ- 
ſignees, for the payments accruing 
atter the bankruptcy : Such agree» 
ment and retainer being equivalent 
to a plea of /t ad diem. Sturdy 
v. Arnaud, E. 30 Geo. 3. 599 
10. A woman may before marriage, 
with the conſent of her intended 
huſband, 
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huſband, convey all her ſtock in 
trade and furniture to truſtees, to 
enable her to carry on her buſineſs 
ſeparately; and if the huſband do 
not meddle with them, and there 
being no fraud, ſuch effects (though 
fluctuating) are not liable to his 
debts, Jarman v. Moolloton, E. 30 
Geo. 3. Page 618 
11. But whether the trade be carried 
on ſolely by the wife, or jointly 
with the huſband, is a queſtion of 
fact for the jury; and if they deter- 
mine the latter, the aſſignees of the 
huſband are entitled to the ſtock in 
trade under the 2; Jac. 1. c. 9: 
70. 

32. But even in fuch caſe they are not 
entitled to the furniture, tho? re- 
moved to the huſband's houſe. 16. 
13. It is no objection to ſuch a ſettle- 
ment that there is no inventory of 
the goods intended to be ſo A er 
16. 

14. The queſtion in all ſach caſes is, 
whether the poſſeſſion is conſiſtent 
with the dred. Ha/elington v. Gill, 
Ty. 24 Geo. 3. 620 u. 
15. And where cows on a dairy were ſo 
ſertled, the wife was alſo held en- 
tile! to the encreofe and produce 
arifeng therefrom. ib. 


BARON and FEME, 
de InDeEMNITY. 


1. A woman may {/eore marriage with 
the conſent of her intended huſband, 
convey all her ſtock in trade and 

furniture to truſtees, to enable her 
to carry on her bulice(s ſeparately; 
and if the huſband do not inter- 
meddle with them, and there be no 
fraud, ſuch effects, though flucQuat- 
ing are not liable to his debts, 
Tarman v. M oolloton, E. 30 Geo. 3. 

618 

2. But whether the trade be carried on 
ſolely by the wife, or jointly by the 
huſbind, is a queſtion of fact for 
the jury, and it they determine the 
latter, the ſtock in trade may be 
ſeized by the aſſignees of the huſ 
band, if he become bankrupt, under 


3. But even in ſuch'a caſe the fun. 
ture is not liable, though remoyes 
to the huſband's houſe. Page 618 

4+ It 1s no objection by creditors to ſuch 
a ſettlement that there is no inven. 

| tory of the goods intended to be thus 
ſettled. ib. 

5. The queſtion in all ſuch caſes is 
whether the poſſeſſion is conſiſten; 
with the deed, Haſelington v. Gill, 
Tr. 24 Geo. 3. Ibid. 620 n, 

6. And where cows on a dairy were ſo 
ſettled the wife was alſo held en- 
titled to the increaſe and produce ariſing 
therefrom, th, 

7. An action of treſpaſs for an injury 
done to the property of the wife, 

| dum ſola, ſhould be brought by the 

huſband and wife: But if ſuch ac- 
tion be brought by the wife alone, 
the def ant muſt plead the co. 
verture in abatement and not in bar, 


Milacr v. Milnes, E. 30 Gee. 3. 621 


BARRATRY. 
See INSURANCE, No. 1, 2. 


BASTARDY, Order of. 
See SESSIONS, No 4. 


BILLS of EXCHANGE, and Pre- 
mifſory Notes. 

See ASSUMPS4T, No. g. 

. Where a promiſſory note, after it 
was due and had bega noted for 
non-payment, was indorſed to the 
plaintiff, who ſued the maker upon 
it, the latter was enticled to go into 
evidence to ſhew that the note was 
paid as between him and the original 
payee, from whom the plaintiff re- 
ceived it. Brown v. Davies, H. 29 
G. LO 80 

| The ſame rule holds in all caſes 

where the note is indorſed to one 

after it is due. ib. and Taylor v. 

Matthew, E. 27 Geo 3, 83 *. (a) 

2. Where a bill of exchange was drawn 

by the defendant and others on the 

defendant alone payable to a fiftitious 
perſon, (which was known to all the 
parties concerned in drawing the 
bill,) and the defendant received the 
value of it from the ſecond indorſer ; 


| 


21 Jac. 1, c. 19. ib. 


it was held that a bend fde holder for 
11 a av 
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valuable conſideration might re- 
cover the amount of it in an action 
againſt the acceptor for money paid, 
or money had and received. Tatlock 
v. Harris, E. 29 Geo. 3. 
| It was conſidered as an agreement 
by all parties to appropriate ſo much 
property to the account of the holder, 
; 182 
4. A bill ſo drawn is in its legal opera- 
tion payable to bearer, and may be 
declared on as ſuch ; ſemb. Vere v. 
Lewis, E. 29 Geo. 3. ib. 
5. And ſo held in Minet v. Gibſon, 
M. 30 Geo. 3. 481 
6. The acceptance of the drawee is pri- 
md facie evidence of his having eftects 
of the drawer in his hands. 183 
7. If a defendant, ſued on a bill of en- 
Change, ſuffer juagment by default, 
he admits thac he is liable to the 
amount of the bill; ana therefore 
tho? the bill mult be proxxced on ex- 
ecuting the writ of inquiry, it need 
not be proved, Green v. Hearne, 
E. 29 Ges. 3. 301 
3. The only reaſon for producing the 
bill is to ſee whether or not any part 
of it has been paid, 16. 


BILL OF SALE. 
Cee SH1P, 


Page 174 | 


797 


ed here, and afterwards reprinted in 
another country, and imported into 


this, if the att of ſale be diſtind. 
Brooke v. Milliken, M. 30 G. 3. 


Page 50g 
BRIBERY ACT. 


1. Conſtruction of, as to the proceeding 
without w:{ful delay. Ses PRACTICES, 
No. Js 4» 5 


EURGAGETENENu ENT. 
See QUo WARRAN TO, No. 12. 


BUT TER. 
See Cus rou. 


BV E-LAW. 


1. When the mode of eleing the of- 
ficers of a corporation is not regulated 
by charter or preſcription, the cor- 
poration may make bye-laws to re- 
gulate the election. Newling v. 
Francis, E. 29 Geo. 3. 189 


C. 


CAMBRIDGE. 
* CokrokATION, No. 1, 2. 


CERTIFICATE, 


BOND. 
Se ADwmiraALlTY, No. 1, 2. IN Dru 


£iTY, No. 1. Issusg, No. 1, 2. 
PLlEAD INS. 


1. Where in an arbitration bond the 
time was limited for the arbitrator to 
make his award, and the declaration 
ſtated that ſuch time was afterwards * 
enlarged by mutual conſent, it was 
held that no action could be main- 
tained on the bond to recover the 
penalty for not performing the award 
made after the time firit limited. 
Brown v. Goodman, E. 29 Gee. 3. 


2 n (6 
2, See Covenant, No. 7, a (2) 


BOOKS. 


7. Two penalties may be incurred on 
the ſame day on the 12 Ges. 2. c. 36. 
for ſelling books, the originals of 


| 


See CosTs, No. 1. 3, 4. SETTLE» 
MENTs CERTIFICATE. Sni. 


CERTIORARLI. 


1. The Court will grant a certiorari to 
remove an indiQtment for a miſde- 
meanor from the Great Seſſions in 
Wales into this Court. K. v. Griffith, 
E. 30 Ceo. 3. 658 


CHAPEL; : 
See Ma N DAuus, No. 3, 4, 5+ 


CHARTER. 
See IuRIsDbIC TIN. USA. 


CHILDREN. 


See Issuu. 


CHURCHWARDENS. 


See OvensSEERS. | 
1. The Spiritual Court may compel 


whick have been written and Publiſh- 


4 


| 


churchwardens to deliyer in their ace 
Counts, 


798 


counts, but cannot decide on the pro- 
priety of the charges: and if they 
take any ſtep after the accounts are 
delivered in, it is an exceſs of juril- 


diction, for which a prohibition wil! 


Le- 
Pa. 3 


be granted even after ſentence. 
man v. Goulty, H. 29 Geo. 3. 


CONSIDERATION. 
Cee ASSUMPEIT. 


CONSIGNOR. 
1. If a factor, in conſideration of goods 
being conſigned to him, accept bills 
drawn by the conſignor, and pay part 


of the freight, and become inſolvent 


before the bills are due, and before 
the goods get into his 44a poſſeſ- 
fron, the conſignor may ſtop them 
in tranfitu. Kinloch v. Craig, H. 
29 Geo. 3. 119. 783 
2. Where goods were conſigned to 4. 
and on his becoming a bankrupt, his 
aſſignee went to the inn, where they 
were arrived, and put his mark on 
them, but did not take them away, 
becauſe they had been attached there 
by a creditor of the bankrupt; the 
conſignor could not afterwards ſtop 
them becauſe they were not then in 


tranſitu. Ellis v. Hunt. The Same 
v. Dawes, M. 30 Geo. 3. 454 


3- It is not neceſſary in order to deveſt 
the conſignor's right to ſtop in tran- 
fitu that the goods ſhould have been 
taken by the bands of the confignee 
himſelf. 


CONTINGENT REMAINDER, 
de Devise, 


CONTRACT. 


See AGREEMENT, 


CONVICTION. 
See APPEAL, No. 4. 


COPYHOULD. 
Jee EsToyyrL, No. 1, 


1. A lord of a manor cannot ſeize a co- 
pybold eſtate as forfeited pro defectu 
tenentis without a cuſtom. 
Tarrans v. Hillier, E. 29 Geo. 3: 

102 


ib, | 


Roe d. 


1 


| 
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2. Therefore, where on the death of 1 
copyholder of inheritance the lord 
after three proclamations for the beit 
to come 10, ſeized the eſtate into his 
hands, and afterwards granted it in 
fee to another, the Court conſidered 
it as an ab/olute ſeixure, and conſe. 
quently irregular, there being no cul. 
tom to warrant it; and being irre. 
gular as an abſolute ſeizure, it could 
not afterwards be ſet up by the lord 
as a ſeizure quouſque. Page 162 

3- If one of ſeveral co-heirs of a copy. 
holder be a feme covert at the time 
of the anceſtor's death, and the lord 
ſeize the whole ellate (in default of 
the heirs not coming in to be ad- 
mitted after three proclamations) 
without firſt appointing an attorney 
or guardian for the feme covert, ac- 
cording to the requiſites of g Geo, 1, 
c. 29. a ſeizure of the vb’ eſlate is 
irregular, though it be not known to 
the lord that one of the heirs is a feme 
covert. ib, 

4. A forfeiture by a copyholder's levy- 
ing a fine may be waved by the lord. 

ib. 

5- A forfeiture of a copyhold eſtate can 
only be taken advantage of by him 
who is lord at the time of the for- 
feiture, except in thoſe caſes where 
the act of forfeiture deſtroys the 
eſtate. ib. 

6. A fine levied by a copyholder, who 
continues in poſſeſſion, is void as 
againſt the lord. ib. 

7. Whether the lord's right of entry ſor 
a forfeiture is not barred after 20 
years by the ſtatute of limitation, 
un? ib. 

8. The proclamations need not enume- 
rate the particular eſtate of which the 
tenant died ſeiſed. ib, 

9. Nor is it neceſſary they ſhould be 
proved by viv voce teſtimony ; the 
entry in the Court rolls is _— 

29. 

10. In order to effectuate the intention 
of the parties, the Court will conſtrue 
the word ©* or” to mean and as 
well in a ſurrender of copybold pre- 
miſes as in a will, Wright v. Kemp, 


M, 30 Geo, Zo 11 479 


INDEX TO THE PRINCIPAL MATTERS. 


11. Therefore where the ſurrender was 


to the ſurrenderor himſelf for his life | 


and after his deceaſe to his widow 
durante viduitate, and upon her de- 
ceaſe, or marrizge, to V. Wallis for 
life, remainder to the iſſue of his 
body ; with a proviſo that in caſe 
I. IV. ſhould die in the life time of 
the ſurrenderor OR without iſſue, &c. 
remainder to the ſurrenderor's right 
heirs ; the iſſue of . I, were held 
entitled to the premiſes after the 
death of the ſurrenderor and his wi- 
dow, altho' V. . died in the life- 
time of the ſurrenderor. Page 470 


CORPORATION. 


See ATTACHMENT, No. 4,5. Inspec- 


TionN, No. 3. JURISDICTION, 
No. 1, 2, 3. 4. Quo WakRanTO 
INFORMATION, 


1. The proclamation of Janes the Se- 
cond, in the 4th year of his reign, 
_ for reſtoring corporations to their an- 
cient charters, &c. operates (when ac- 
cepted) as a grant of revival io ſuch 
of the old corporations as had ſurren- 
dered their corporate franchiſes to 
Charles the Second, ( but which ſur- 
renders were not inrolled,) who had 
granted new Charters; and overturns 
{uch new charters. Newling v. Fran 
tis, E. 29 Geo. 3. 189 
2. The corporation of Cambridge, did 
accept and act under that proclama- 
tion. ib. 
3. When the mode of eleQting officers 
is not regulated by charter or pre- 
ſcription, the corporation may make 
bye- laws to regulate the eleQtion, 16. 
4. When an integral part of a corpora- 
tion is gone, and the corporation has 
no power to reſtore it, or to do any 
corporate act, the corporation is ſo far 
diffolved that the Crown may grant 


a new charter, K. v. J. Paſnore, 
E. 29 Geo, 3. 199 


COSTS, 


Ser Ix PEMNITI. 


1. If the plaintiff in treſpaſs vi et armis 
for beating his dog recover leſs than 
407., the judge may certify under 
the 43 liz. c. 6, to prevent his re- 


* 


799 
covering more coſts than damages. 
Dand v. Sexton, H. 29 Geo. 3. P. 37 

2. Where a cauſe has been referred by 
a rule at A privs, and the coſts di- 

| rected to abide the event, that muſt 

be taken to mean the gal event. 


Sæuingleburſt v. Altbam, II. 29 Geo. 3. 


138 

3. Therefore where treſpaſs was brooght 
for pulling down the plaintiff's gates 
and aſſaulting him, and the defend- 
ants juſtified to all the counts (ex- 
cept one) under different rights of 
way, and pleaded not guilty to the 
whole, and under the above rule the 
arbitrator awarded a right of way to 
the defendants different from any of 
thoſe pleaded, and gave 5s. damages 
to the plaintiff for the aſſault as 
having been committed when the de- 
fendants were attempting te exerciſe 
the right of way negatived by the ar- 
bitrator, the plaintiff can recover no 
more cofts than damages; for the 
arbitrator's award is not tantamount 
to a Judge's certificate uuder the 22 
& 23 Car. 2. c. 9. ib. 
4. In treſpaſs for an aſſault and battery 
where the defendant juſtifies the aſ- 
ſault only, and the plaintiff obtains 
damages under. 40s. and the Judge 
does not certify, the plaintiff is en- 
titled io no more coſts than damages. 


Page v. Creed, T. 29 Geo. 1. 391 


5. Where a caſe is reſerved, and from 
the inſufficient ſtate of it is neceſſary 
to be ſent down to a ſecond trial, 
and nothing is ſaid reſpecting the 
coſts; the party ſucceeding on ſuch 
ſecond trial is not entitled to the coſts 
of the firſt, Hantey v. Smich, M. 
30 G. 3. - 507 

6. If the plaintiff enter a noi proſequi, 
the defendant is entitled to coſts un- 
der the 8 Eliz. c. 2. /. 2. Cowper 
Ve Tiffin, M. 30 G. z. 11 

7. The ten days after a demand of 
coſts under a recognizance taken 
by virtue of the 5 V. M. c. 11. 


J. 2, 3. muſt elapſe before an attach- 
ment can be granted againſt the 
party refuſing to pay them. K. v. 
Ireland, M. 30 Geo. 3. 512 
8. If there be two diſtinct cauſes of 
| action in two counts, and as to 2 
e 


tod 


the defendant ſoffers jubgment by 
default, and as to the other takes 
Hue and obtains a verdict; he is 
entitled to judgment for his colts on 
the latter count, notwithſtanding the 
plaintiff is entitled to judgment and 
coſts. on the firtt count. Day v. 
Hanks, E. 30 Geo. 3 Page 654 
9. If the defendant pay money into 
court, and the plaintiff proceed tv 
trial, when a juror is withdrawn, the 
plaintiff is not entitled to the cc ſts 
up to the time of paying money into 
Court, Stodhart v. Johnflone, E. 
30 Geo. 3. 657 
10. Wherever a juror is withdrawn, 
each party muſt pay his own coſts, 


COVENANT. 


See AckREtmeEnT. EsTtoryet, No. 
3» 4. Evipexce, No. 2. In- 
DEMNITY, INSURANCE. LaNnDd- 
Tax. PLEADixG, No. 14. Wir- 
NESS, No. 5. 


1. If mortgagor and mortgagee make 


16. 


a leaſe, in which the covenants for 


the rent and repairs are only with 
the mortgagor and his alligns, the 
aſſignee of the mortgagee cannot 
maintain an action for the breach 
of theſe covenants, becauſe they are 
collateral to his grantor's intereſt in 
the land, and therefore do not run 
with it. Vebb v. Rufſell, T. 29 C. 3 


2. But the mortgagor himſelf may. 
Stokes v. Ruſſell, T. 30 Geo. 3. 678 
3. It tenant for a term of years leaſe 
for a leſs term, and aſſign his re- 
verſion, and the aflignee takes a 


conveyance of the fee, by which his | 


former reverſionary inrerelt is merg- 
ed, the covenants incident to that 
reverſionary intereſt are thereby ex- 
tinguiſhed. 393 
4. By 32 H. 8. c. 34. grantees of te- 
verſions have the ſame remedy againſt 
leflees, their executors, &c, as their 
grantors had. ib, 
5. Acovenant in a conveyance of lands 
in America, during the time of the re- 
bellion in that country, that the 
grantor had a legal title, and that 
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Ec. without the let, jiaterruptiog! 
&c. of the prantor and his — 
or of any other perſon aubomſcever. 
15 not broken by the States of 
America \eizing the land as forfeited 
for an z& done previous to the con. 
veyance; notwithſtanding the ſubſe. 
quent acknowledgment of their in. 
dependence by this country. Dudl,y 
v. Folliott, E. 30 Geo. z. Page 584 
6. Such a covenant does not extend to 
the acts of wrong doers, but only to 
perſons claiming by a legal title: 
for “ let, interruption,” &c. means 
** lawful let and interruption.” ib, 
7. Plaintiff covenanted to build two - 
houſts for 500 J. by a certain day, 
and averred in an action of cove: 
nant for the money that the houſes 
were built in the time; evidence 
that the time had been enlarged by 
farol agreement, and the houſes 
haithed within the enlarged time, 
did not ſupport the declaration, 
Littler v. Helland, E. 30 Geo. 3, 
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COURT. 


See ADMIRALTY. PALATINE Cour, 
PROHIBITION, 


COVERTURE, 


See PLEADING, No. 23. 


CREDITOR. 


Sie BAx K RUrT. Orricers. Pac - 
ric, No, 26. 


CURATE, 
See Max DAs, No. 3, 4, 5+ 


CUSTOM. 


1. A cuſtom that every pound of butter 
ſold in a particular market-towa 
ſhall weigh 18 ounces is bad. Netle 
v. Durnell, E. 29 Geo. 3+ 271 

2. Whether a cuſtom, that butter ſhall 
be ſold in Jumps of a certain weight, 


may not be ſupported. . ih 


the grantee might peaceably enjoy, | 
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D. 


DAMAGES. 


Aſſeſſed ſeverally. 
Acriox, No. 1. 


DAY. See True, 


See JOINDER IN 


r. 


Lee PLEADING, No. 29. 


DECEIT. 


1. A falſe atirmation, made by the 
defendant nh intent to defraud the 
plaintiff, whereby the plaintiff re- 
ceives damage, is the ground of an 
action upon the cafe in tne nature 
of deceit. 
29 Geo, 3. Page 51 

2. In ſich an action it is not neceſlary 
that the defendant ſhould be bene- 
fitted by the deceit, or that he 
ſnould collude with the perſon who 
1. 10 


D E E D. 


Lee ATTORN1Es, No. 1, 2. Esror- 
EL, No. 3, 4. EviDENCE, No. 6. 


Paſley v. Freeman, II. 


1. A deed may be pleaded as /off Ii 


time and accident without profere. | 


Read v. Broekman, E. 29 Ges. 3 
151 

2. Where the conſideta / ion erpreſſid in 
the deed of conveyance, under which 
the pauper claimed a fettlement, 
was 287, parol evidence was ad 
mitted gp prove that :07. was the 
real conſideration. X. v. Scam 


monden, M. 30 Gro. 3. 474 


DETAINE R. 
Jer PRACTICE, No. 26. 


DEVASTAVIT. 
dite ExecuToe, No. 2. 


DEVIS E. 


I: A deviſe to truſtees till A. ſhall at- 
tain the age of 24, and when he 
ſhall attain that age, to him in fee, 


ives him a veſted intereſt, which 


Ver. III. 


þ 


$or* 


will deſcend to bis heirs though he 
die before 24. Doe v. Lea, IH. 
20 Geo. 3. Page 41 


2. Under a deviſe to“ A. for life, 


«© remainder to his firſt and other 
* {ons in tail male, remainder to the 
«© uſe of all and every the daughters, 
„ Kc. as tenants in common, and ix 
„ default of ſuch que, to the uſe of 
„the right heirs of the deviſor,” an 
only daughter took only an eſtate for 
life on the death of A. without a ſon, 
Hay v. The Earl of Coventry, H. 29 
Geo. 3. 83 
3. By a deviſe to S. Na, ſon of 
T. and M. Naſh for life, remainder 
to truſtees, c. remainder to the 
firſt and other ſons of S. N, and 
the heirs male of his and their bodies 
reſpeQively, and for default of ſuch 
iſſue, to the uſe of all and every the 
daughter and daughters of the ſaid 
7. Najh, on the body of the ſaid 
M. his wife begotten and to be be- 
gotten, and for default of ſuch iſſue, 
to the uſe of the right heirs of the 
faid T. Nafh for ever; a daughter of 
T. Naſp only took an eſtate for life. 
Denn d. Briddon v. Page. 87 
4. An eſtate reſting on a contingency 
is deviſable. Tones v. Roe, in error, 
H. 29 Geo. 3. 88 
. If lande be deviſed to 4. and his 
heirs and aſſigns for ever, and if he 
die leaving no Me behind him, then 
over, the limitation over is g004 by 
way of executory deviſe. Poricr v. 
Bradley, E. 29 Geo. 3. 143 
6, There ſeems no difference in the 
conſtruction of the words dyiog 
© without iſſue,“ or words to that 
effect, when applied to real or per- 
ſonal property, Porter v. Bradley, 
E. 29 Gee. 3. 145 
7. A deviie of all the reſt, refidue, aud 
remainder, of the deviſor's lands, 
hereditaments, goods, chattels, and 
perſonal eſtate, ** his legacies and 
funeral expences being ghereout 
« paid,” conveys the fee of all the 
deviſor's real eſtate. Dee d. Pal- 
mer v. Richards, Tr. 29 Geo. 3. 356 
8. Whether the word “ heredita- 
ments“ is {afhcient to carry a fee. 
Du, 8 360 

3 F 9•47 
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9. If an eſtate be deviſed to B. the 
wife of A. for life, remainder to 
truſtees, &c. remainder to the child- 
ren of A. and B. and their heirs for 
ever, to be divided among them 
equally, and if but one child to ſuch 
only child, and his or her heirs for 
ever; ard for default of ſuch iſſue, 
remainder over; and at the ceath 
of the deviſor A. and B. have no 
child; the eſtate limited to their 
children is a contingent remainder 
in fee, which on the birth of a child 
will veſt in that child, ſubject to 
open, and let in thoſe who may 
be born afterwards; and the re- 
mainders over will be defeated by 
that eſlate becoming veſted. In 
ſuch a caſe the words for default of 
% ſuch iſſue,” mean“ for default of 
« ſuch children. Doe v. Perryn, M. 
30 Geo. 3. Page 484 
10. A deviſe to M. L. the teſtator's 
daughter for life, remainder to the 
children of her body begotten and 
their heirs, and in default thereof to 
FW. IL. the teſtator's fon in fee, M. 
L. died without children after VV. 
L.: held V. L. took a veſted re- 
mainder which was deviſable in the 
lifetime of M. L. Ives v. Legge, 
in Chancery 1743. 488 n. 
11. 4. deviſed to B. for life, remain- 
der to C. for 99 years if he ſhould 
ſo long live, remainder to the heirs 
of the body of C.; the remainder 
to the heirs of the body of C. was 
held a contingent remainder, and 
not an executory deviſe, and was 
defeated by C.'s ſurviving B.; there 
being no preceding eſtate of free- 
hold to ſupport it. Doe d. Muſell v. 


Morgan, Tr. 30 Geo, 3. 763 
DISSENTING MEE TING. 
HOUSE, 


Se Max DAMUs, No. 1. 


. | 


ECCLESIASTICAL COURT, 
1. Upon a libel in the Conliftorial 
Court for diilurbance in the 
plaintiff's right to a pew, the Court 


| 


adjudged the right to be in the 
plaintiff and ad moniſted the defend. 
ant not to fit in the pew ; the Court 
of Arches reverſed that ſentence, 
but admoniſhed the defendant not 
to uſe the pew again; theſe ſen. 
tences were held not to be conclaſrug 
evidence of the plaintiff's right in an 
action for a diſturbance between the 
ſame parties, Cre v. Salter, B 


30 Geo. z. Page 639 


EJECTMENT, 
See PRACT1CE, No. 20. 46. 


1. In the cafe of a tenancy from year 


to year as long as both parties pleaſe, 


if the tenant die inteſtate, his ad- 
miniſtrator has the ſame intereſt ia 
the land which his inteſtate had; 
and the leſſee of ſuch an adminiſtra. 
tor may declare in an eje&ment on 
a term for ſeven years; for the time 
is not concluſive. Doe d. Shore v. 
Porter, H. 29 Geo. 3. 13 


EMANCIPATION, 
See SETTLEMENT, 


1. The ſettlement of a child five year: 
old, leaving the father's family and 
living with different relations till 
ten, follows that of the father, if 
he has not gained any ſettlement in 
his own right. R. v. Offharch, 
H. 29 Gee. 3. 114 

2. A ſon ſixteen years old was bound 


apprentice in A. for four years, 


which he ſerved, and never after- 
wards returned to his father's family; 
the indenture was void for want of 
a ſtamp, and the father in the mean 
time gained a ſettlement at B.; held 
that the ſon was not ſettled in A, by 
the appren:iceſhip, and that he was 
not emancipated, but followed his 
father's ſettlement at B. R. v. 
Edgeworth, T. 29 Geo. 3. 353 
3. A child is not emancipated ſo as to 
loſe the benefit of any ſettlement 
which his father may gain, till 
twenty-one, or marriage, or till he 
has gained a ſeitlement in his owe 
right, or till he has contracted 
a relation inconſiſtent with the 1dea 
of his being part of his _— 
mii 


LES 
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mily. R. v. Whitton cum Tabam- 
Brootes, Tr. 29 Geo. 3. Page 355 


ERROR, Vit of. 
Sr Practice, No. 6, 7, 8. 25. 
AMENDMENT, No, 1. 3, 4. 


ESSOIGN-DAY. 


1. The Eſloign-day is conſidered for 
many purpoſes the firit day of the 
term. Belt v. Broadbent, E. 29 
Geo. 3. 185 
And if a writ be pleaded as ſued 
out on 2 day hetween the Eſſoign- 
day and the firſt day of the term, 
and there be a ſpecial demurrer for 
that cauſe, the objection will nor 
revail, though the Court do not 
in fa&t fit till the guarto die poſt. ib. 


ESTOPPEL. 


If the heir apparent of a copyholder 
in fee ſurrender in the lifetime of 
his anceſtor, and ſurvive him, the 
heir of ſuch ſurrenderor is not 
eſtopped by that ſurrender of his 
anceſtor from claiming againſt the 
ſurrenderee. Goodtitle v. Morſe, Tr. 
29 Ceo. 3. 365 
2. Whether, in the caſe of a freehols 
eſtate, if the heir had made a feoft- 
ment under ſuch circumſtances, his 
heir would not be eltoppe3. 1 
ib. 

3. A, aſſerting that he had a right to a 
patent machine, coveranted with B. 
that he ſhould uſe it in a particular 
manner, in conſideration of which 
B. covenanted that he would not 
uſe any other; in an action by 4. 
on the covenant, B. is not eſtopped 
by his covenant trom pleading in 
bar to the action, that the invention 
was not new, or that the patentee was 
not the inventor; but he may thus 
ſhew that the patent was void, and 
conſequently that there was no con- 
hderation te him. Hayne v. Maltby, 
M. zo Gee. 3. 438 


x2 
= 


4- but in an action by the aſſignee of | 


the patentee againſt the patentee 
himfeif, he is eſtopped from ſhewing 
that it was not a new invention 


3gaintt his own deed. Olabam v. 


Langmead, Sitt. afier Tr. 1789. cor. 
Lord Kenyon. Page 438, 439, & 441 


EVIDENCE. 


See WI TNESs. | 
1. Where a promiſſory note has been 


indorſed to the plaintiff after it be- 
came due, and he ſues the maker, 


the latter is enritled to go into evi- 


dence to ſhew that the note was paid 
as between him and the original 
payee from whom the plaintiff re- 


ceived it, Brown v. Davies, I. 29 


Geo. 3. 81 


. The breach of a covenant being aſ- 


ſigned thus, “ that the defendant 
had not uſed a farm in an huſband- 
like manner, but on the contrary 
« had committed waſte,” it was held 
that the plaintiff could not give evi- 
cence of the defendant's ufing the 
farm in an unhvſbandlike manner, 
it not amounting io waſte, Harris 


v. Mantle, Tr. 29 Gee. 3, 307 


. Where an agent is employed to buy 


goods, an acknowledgment under 
his band-writing of bis having re- 
ceived them is evidence of a deli- 
very to the buyer. Biggs v. Law- 
rence, M. 30 Geo. 3. 454 


4. Where the conſideration expreſſed in 


a deed of conveyance, under which 
the pauper claimed a ſettlement, was 
28 J., parol evidence was admitted 
to prove that 30 J. was the real con- 
ſideration. R. v. Scammonden, II. 
30 Geo. 3. 474 


5. A corrupt agreement for the for- 


bearance of money till one or the other 
of tabs days, at the option of the 
borrower, mult be pleaded accord- 
ing to the fatt in the alternative, 


and if it be ſtated as an abſolute 


forbearance till one of thoſe days, 
theevidence will not ſupport the plea, 
Tate v. Wellings, H. 30 Geo. 3. 531 


6. Plaintiff covenanted to build two 


houſes tor 5co/. by a certain day 
and averred in an action of cove- 
nant for the money that the houſes 
were built in the time; evidence 
that the time had been enlarged by 
farol agreement, and the houſes 
faiſhed within the enlarged time, 

373 cannot 
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cannot be received. Lililer v. Hol- 
land, E. 30 Geo. 3. Page 599 
The fame in caſe of a bond. 
7. The pariſh of A. conſiſted of ſe- 
vera] hamlets, having ſeparate 
churchwardens and overſeers; and 
a certificate having been granted 
by ſome of them deſcribing them- 
ſelves as officers of the pariſh at large, 
evidence was admitted to ſhew that 
they were the officers of the Hamlet 
in which the pauper was ſettled. . 
v. Samborn, E 30 Geo. 3. Gog 
3. Such evidence does not contradid, it 
only explains, the certificate, 10. 
9. In an adion for penalties on 27 C. 3. 
c. 26, [whereby the duties on poſt- 
horſes leviabie under the 25 Gee. 3. 
c. $1. were transferred from the go- 
vernment to the farmers of the tax, | 
brought by the farmer of the tax, 
It is not neceſiary for the plajnzifF to 
give in evidence his appointment by 
the Lords of the Treaſury or the 
Commiſſioners of the ſtamp duties 
authorized by them; proof that the 
defendant has accounted with him, 
as farmer, for the duties is ſufficient. 
Ra#ferd q. t. v. M*Intefh, E. 30 G. 3. 
632 

20. If the offence charged be the + 
ting and not accounting for divers, 
to wit, eight, horſes, proof that the 
defendant let and did not account 
tor fs will ſupport the declaration. 
ib, 


11. In an action for non-refidence, evi 


dence that the defendant did fevera] 
acts, as perfor, ſuch as receiving 


tithzs, Sc. is ſufficient without prov- 


ing his admiſſion, inſtitution, end | 
induttion. Bevan q. t. v. Williams, 
E. 16 Geo. 3. ib 635 n. 
12. So, in an adlion on the poſt horſe 
act againſt an inn-keeper for penal- 
ties incurred, it is not neceſſary to 
ſew the licence iiſelf of the defend- 
ant, but as aga:n/t bim other evidence 
is lufficient, as that he had written 
over his docr ©* Licenſed to let poſt- 
* hortes.” Kadford q. t. v. Briggs, E. 
30 Geo, 3. 637 
13. Upon a libel in the Conſiſtoria! 


92 7. 


INCIPAL MATTERS, 
! tiffs right to a pew, the Court ad. 
| Judged de right to be in the plain. 
tiff, and admoniſhed the defendant 
not to fit in the pew; the Court of 
Arches reverſed the ſentence, but 
alſo admoniſhed the detendant nat 
to uſe the pew again; the ſentences 
were held zot concluſive evidence of 
the plaintiff's right in an action far 

2 diſturbance between the ſame par. 
ties, Creſi v. Salter, E. 30 6. 3. 
Fage 639 

14. An averment in a declaration on 
11 G. 2. c. 10. / z. to recover double 
the value of poods, removed in order 
to prevent Giſtreſs, that 57 J. was 
* due for rent“ before the goods were 
removed, need rot be priciſely 
proved as laid. Guwinnet v. Philligs, 
F. 30 Ceo. 3. 643 
15. Nor is the morice of diſtreſi, which 
alleged a d. rent {um to be due, 
material, ib. 
16. Whether the declarations of a 
pauper 2s to his {eitlement be ad- 
miſſible eviderce to prove his ſettle. 
ment after his death. Qu.? R. v. 
Inhabitants of Erifwell, Tr. 30 G. 3. 
70 

17. If two juſtices take the ants. 
tion of a pauper relative to his ſet- 
tlement, but do not remove him, 
and the pauper afterwards die or 
become inſane, whether two other 
Juſtices may remove his family on 
that evidence oy. .? il. 
18. Que, if there be any other in- 
ſtance, in which heartay evidence 
is ad miſible, but theſe tuo, namely, 
the caſes of nedigrees and preſcrip- 
tions? 1b. 
19. A witneſs may refreſh his memory 
by any book or paper, if he can at. 
terwards ſwear to the fact from his 
own recolletiion : but if he cannot 
ſwear to the fat from recollection 
any further than as finding it es- 
tered in a book or paper, the original 
book or paper maſt be productd. 
Roe d. Church v. Perkins, Tr. zo 


Geo. 3. 749 


— 


— — 


| EXCISE, 


Court for diitarbance in the plain- 


Se⸗ Licstxcs. 
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EXECUTION. 
Sie PRACTICE, No. 22, 23, 24, 25. 
27. 31. SHERIFF, 


EXECUTOR. | 


Gee JoinDER 1N ACTION, No. 3, 4. 
LanDLORD AND TENANT, No. 1. 
PROBATE. 


1. If a debtor make his creditor and 
another perſon executors, and the 
creditor neither proves the wii}, nor 
acts as executor, he may maintain 
an act ion againſt the other for his 
demand on the reftator. Rawlinſon 
v. Shaw, H. 30 Geo. 3. Page 557 

2. If an executor plead (to an action 
on bond) peyment, and omit to 
plead plent adminiſtravit, and a 
verdict be given agaiaſt him on ſuch 
plea, it operates as an admiſſon of 
aſſets in an action founded on that 
jodgment, ſuggeſting a devallavit. 
Erving v. Peters, Tr. 30 Geo. 3. 

| 685 

3. But if he plead pler? adminiftravit, 
he is only liable to the amount of 
the zfſets in his hands, Harrison v. 
Beecles, cor. Lord Mansfield as. Guild. 
bali 1769. 688 


EXECUTOR & /in tort. 


An executor. / t. cannot diſcharge 
himſelf from an action brought by 
a creditor by delivering over the 
effect. to the rightſul executor after 
the a(lion is brought. Curtis v. Ver 
wen, L. 30 Geo. 3. 587 
2. Nor cau he retain for his own debt of 
an higher nature by conſent of the 
rightful executor, given after the 
bringing of the action by the cre- 


dior. ib. 


EXECUTORY DEVISE. 
Sie Devils. 
1. An executory deviſe is tranſmiſſible ; 
aſſignable; deſcendible; and de- 
viſable. Jones v. Roe, in error, H. 


29 Geo, 3. 9+ 5 


_ —————ůů — 


See Cox sIGROR. 


F. 


FACTOR, 
LiEN. 


FALSE IMPRISONMENT. + 


1. A defendant in an action for falſe 
impriſonment, pleading a juſtifica- 
tion under me/ne proceſs ſued out by 
bim in a cauſe in which he was 
plaintiff, may ſtate that the writ 
iſſued upon an affidayit to hold to 
bail, without ſetting forth the cauſe 
of action; for if a party be arreſted 
maliciouſiy and without any cauſe 
of action, his remedy is by alt ac- 
tion for maliciouſly holding him to 
bail, Belt v. Broadbent, E. 29 G. 3. 

Page 183 


FALSE PRETENC ES. 


1. Lo conſtitute an offence within 30 


G. 2. c. 24. money or goods mult be 
obtained by the defendant by a falſe 
pretence with intent to defraud: and 
it is no objection that the pretence 
conſiſts in a repreſentation as of ſome 
tran ſaction to take place at a future 
time. J. Young v. The King, in er- 
ror, H. 29 Geo. 3. 2 

y 


2. Where the pretence is conveyed 


words ſpoken by one defendant in 
the preſence of others, who are act - 
ing in concert together, they may 
be all indicted jointly. ib, 


F E E S. 


1. Juſtices in Seſſions have no authority 


to fix the bailiff,” fees for arreſts in 
civil ſuits; nor will the Court of 
B. R. allow more than the uſual fee 
of one guinea, though a larger ſum 
has been in fact paid under the ſanc- 
tion of a table of fees ſettled by the 
Seſſions, and acted upon in prac- 
tice for many years. BPoldero v. 
Maſe, M. zo Geo. 3. 417 


F EME COVERT. 


Ste Cor vhorbp, No. 3. PLEabirc, 


No. 23. 
373 
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FIERI FACIAS. 
See SHERIFF, PRACTICE, No, 22, 23, 
24+ 27. 


FILE. 
e PRACTICE, No. 32. 47. 


FINE. 


1. A fine levied by a copyholder, who 
continues in poſſeſſion, is void as 
sgainſt the lord, 


29 Geo, 3, Page 102 


FISH. 

1. Fiſh are tithable by cuſtom, and 
the proprietors of ſuch tithes are 
liable to be rated to the relief of the 
poor. R. v. T. Carlyon, Tr. 29G. 3. 

335 
FLEET PRISON, 
See PRACTICE, No. 36. 


FORFEITURE, 
fee CorynoLD. 


FRAUD. 


1. If A. agree to give B. a certain 
ſum for goods, in advancement of 
C., any 1ecret agreement between 
B. and C. that the latter ſhall pay a 
further ſum, is void, as a fraud upon 
A.; and B. cannot recover boch 
further ſum againſt C. Jaclſin v. 
Dachaire, H. 30 Geo, 3. 551 


FREIGHT, 


See ADMIRALTY, No. 3, 4, 5, 6. 
IxnSURANCE, No. 4. 


G. 


GUERNSEY, 
bee SMUGGLING. 


H. 
HALF-PAY. 
„ Orricers, 


Ree v. Hellier, E. | 


| 


HEREDITAMENTS. 


See Devise, No. 7, 8. 


HIGHWAY, 


See PreaDinG, 10, 18. 


HYPOTHECATION, 


See ADMIRALTY, No. , 2. 


I. & J. 
JEOFAILS, 


See VEN UE, No. 4. 


INCLOSURE. 


See Manor. 


INDEMNITY, 


1. Declaration on bond : plea that it 


was conditioned for performance of 
covenants, which were to indemnify 
the obligee from alimony and debt; 
incurred by his wife after their ſepa- 
ration, and that defendant had per- 
formed the covenants : replication, 
that a judgment was recovered 
againſt the obligee by a creditor of 
his wife, and he paid debt and cf, 
of which deſendant had notice. On 


demurrer, the defendant was held 


liable for the coffs as well as the 
debt; for the covenant to indem- 
nify is general; and it was not necef- 
ſary for the plaintiff to give notice 
that an action was commenced: 
but if it had been nececſlary, the 
plaintiff muſt have recovered on 
theſe pleadings; for the defendant 
has admitted notice. Duſſeid v. 
Scott, Tr. 29 Geo. 3. Lage 374 


. A broker, when he bought goods for 


his principal, agreed for + per cent. 
to indemnify bim from any loſs on 
the reſale; it was held that this un- 
dertaking was diſcharged, when the 
principal had a fair opportunity of 
ſelling to advantage, but negle 

it, tho” he was afterwards obliged to 
ſell at a loſs; Curry V. Edenſor, H. 
30 Geo. 3. 5% 


© aw 


INDICTMENT, 


ee Ax REST, No. 4. CurTiorARI, 
Fals E PRETEXCEs. LI EI. 


1. Where ſeveral act in concert toge- 
ther, and one of them in the pre- 
ſence of the others utes a falſe pre- 
tence (by words) to obtain money 
or goods, they may all be indicted 
Jointly. F. Young v. The King, in 
error, H. 29 Geo. 3. Page 98 

2. It is no objection in arreſt of judg 
ment that the indictment contains 
ſeveral charges of the ſame nature in 
the different counts. + ib. 

3. But in the caſe of felony, if it ap- 
pear before the priſoner has pleaded, 
or the jury are charged, that he is 
to be tried for /eparate offences, the 
Judge in his diſcretion may quaſh 
the irdictment. | 106 


4. Or if the Judge do not diſcover it | 


till after the jury are charged, he 
may put the proiecutor to make his 
elettion on which charge he will 
proceed. ib 
5. When a defendant in an ind:Qtmeni 
is brought up for judgment, his acts 
ſubſequent to the trial may be con 
ſidered, either by way of :ggravar- 
ing or mitigating the puniſhment, 
even though they be ſeparate and 
diſtinct offences, for which he may 
be afterwards puniſhed. But in ſuch 
caſes the Court will take care not to 
inflict a greater punihment than the 
principal charge itſelt will warrant. 
R. v. Withers, M. 30 Geo. 3. 428 
And R. v. Walter, M. zo Geo. 3 
132 * 


6. An indic ment againſt the pariſh of 


B. for not repairing a road leading 
from A. to B. is excluſive of B., and 
therefore bad; and it is not aided 
by a ſubſequent allegation that a 
certain part of the ſame highway 
ſituate in B. is in decay, &c. K. v. 
Gamlingay, H. 30 Geo. 3. 513 


INFORMATION. 
bee Quo WARRANTo. 


1. The Coort will not grant an in- 


formation again a magiſtrate * 
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7 


hsving improperly convicted a per- 
ſon, unleſs the party complaining 
make an exculpatory affidavit deny- 
ing the charge. R. v. Weber, Tr. 
29 Geo. 3. Page 388 


INQUIRY, Writ of. 


See BIILSs of ExcHAN OE, No. 7, 8, 


INSPECTION, 


See ATTACHMENT, No, 7. 
1. Leave to inſpect the Court Rolls, &e. 


of a manor is granted of courſe on 
the application of a tenant of the 
manor, who has been refuſed that 
permiſſion by the lord. X. v. Shel- 
ley, H. 29 Geo 3. 141 


But in a queſtion between the lord 


and à flranger, no ſuch permiſſion is 
granted. Talbot v. Vill:boys, M. 
23 G. 3. B. R. cited in 142 


. Though in an aQtion hy a corpora- 


tion for toll againſt a ſtranger, the 
Court will give the defendant leave 
to inſpect papers, &c. relativg to the 
queſt on. Corporation of Barnſtable 
v. Lathey, E. 29 Geo. 3. 303 


- Where a rule had been granted for 


an information in the nature of a guo 
warrants againſt A. to ſhew by what 
authority he claimed to be mayor of 
G. on the relation of ſome of the 
corporators; and another rule in 
that cauſe for inſpecting all the cor- 
poration books, &c. directed to the 
rown-clerk ; an inſpection of /uch only 
as related ta the election and office of 
mayor was held to be a ſufficĩient com- 
pliance with the rule, ſo as to pro- 
tet the town-clerk from an attach- 
ment as for a contempt ; it appear- 
ing that he had ated bona fide. R. 
v. Babb, M 30 Geo. z. 579 


INSURANCE, 


See ASSUMPSIT, No. 3. 
1. If a ſhip be inſured by the terms of 


the policy iz any lawful trade, and 
the barratry of tue maſter be men- 
tioned as one of the riſks to be born 
by the under-writers, they are liable 
for a loſs which happens by the bar- 


3F 4 ratry 


— 


L _ . 


—— — : — — 2 * — ww 20 
— 
= * 
1 = 2 
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ratry of the maſter by ſmuggling. | 


Havelock v. Hancill, E. 29 Gee. 3. 
Page 277 

2. The flipulation, reſpecting the em- 
ployment of the ſhip in a /awfid 
trade, muſt be applied to the zrade 
in which the eayners employ her. ib. 


3. Goods were inſured from the Jading | 


of them on board the ſhip “ loſt or 
4 not loſt,“ and warranted well on a 
particular day: the ſhip was loſt on 
that day before the policy was under- 
written: and it was holden that the 
under-writer was liable, for the war- 
ranty was complied wit! by the ſhip”: 
being ſafe any time of that day. 
Blackhurſt v. Cockell, Tr. 29 Ges. 3. 
260 

4. The aſſured upon a valued policy 
on freight is entitled to recover the 
whole amount, though part of the 
goods only were on boerd at the 
time the ſhip was loſt, the reſt being 
ready to be ſhipped. Mertgomery v 
Exginton, Tr. 29 Geo. 3. 302 
5.1 goods be inlured from A. to B. 
in a cual (hip, it is ſefficient to 
charge the under-writers, that the 


ſlip was neutral evhen foe fail. 


Den v. Gurney, M. 30 Geo. 3. 
| 477 
6. The ſtat. 16 Ceo. 3. c. 5. which fub- 
jected to forieiture all American ſpiſs, 
and all other fhips with their cargoes, 
trading to any port of the colonies, does 
not extend to the property of Ame: 
ricans on board any other ſhip, nit 
trading to one of thr/e ports: io that 
an inſurance of the property cf 
Americans in a Dutch ſhip, from Am- 
Herdam to St. Euſtatia, is not pro- 
hibited by that act, tb, 
7. If a ſhip or cargo inſured be taken 
and condemned as pt ze, it is not 
neceſſary for the inſoted io make any 
claim, or appeal before they call on 
the under-writers. . 


INTENDMENT, 


See SEssloxs, No. 4. 


INT E R EST, 
Je UsunyY. 


IN TRANSITU. 


See Cox sid No. 


JOIN DER IN Ac fox. 


1. The aſlignees of A. a bankrupt, 20d 
alio of B. a baukrupt, under ſeba- 
rate commiſſions, cannot recover in 
the ſame ion a joint debt due from 
the deſendant io both the bankrupt, 
and alſaſeſ arate debts due to tach; aud 
if in ſuch an ation the jury hae 


ſeparate counts, the Court will arre# 
the judgment on thoſe counts, which 
demand the debts due to each bank 
rupt ſeparately, Hancock v. iſaywoed, 
M. 30 Geo. 3. Page 431 
2. But where the plaintiffs ſued as al- 
ügnees of A. and B. and alſo aſ- 
ſipnces of C. for a joint demand as 
due to all the bankrupts, the decla. 
ration was held good on a motion in 
arreſt of judgment. 9zreatfield v. 
Halliday,. IV. 30 Geo, 3. 779 
3. & couat for money had and received 
by defendant to the uſe of the ex- 
ecutor, as ſuch, may be joined to a 
count ſor money had and received 10 
the uſe of the teſlator. Petrie v. 
Haunay, E. 30 G. z. 659 
4. But a count for a debt due to the 
execulor in his ewn right cannot. 16, 


JOINT. 


| See INDICTMENT, No. 1. 


ISSUE-MONEY. 


1. If the Court ſee reaſon to ſuſpect 
that a gui tam action is commenced 
merely for the iſſue money, they 
will on motioa permit it to be paid 
into Court to abide the event of the 
ſoit. Parker qui tam v. Macferlan, 
H. 29 Geo. 3. 137 


ISSUE. 


I, The word „ ifiue” includes de- 
ſcendants in the moſt remote degrees, 
| Haydon v. Vi Here, Tr. 29 G. 3. 373 


aſleſſed the damages ſeverally on the 


3. A 
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3. A bond given by a father on the 
marriage of his davghter, was con- 
ditioned for payment of intereſt of a 
certain ſum to the huſband, or his 
executors during the Gbligor's life, 
and alio for payment of the principal 
to the huſband or his executors, 
within a limited time after the obJi- 

or's death, if any of the iſTve of tn- 
body of his daughter ſhould be living 
at that time; there were children 
of the marriage, who all died before 
the oblipor, leaving grand- children ; 
the grand-childrea were deemed to 


be ne of the body, &c. within, the | 


meaning of the condition; and con- 
ſequently the huſband's erccutors 
were entitled to recover on the bon4. 


Page 373 
JUDGMENT. 
Ste REPLEVIN, 


JURISDICTION. 


See ADMIRALTY. ATTORENIES, No. 
I, 2. LicENSES. PrOHIPEITION. 


1. A charter granting juriſdiction to 
borough magiſtrates over a diftria 
not within the borough, does not 
exclude the county juſtices without 
expreſs words. Blankley v. Win- 
Hanley, E. 29 Geo. 3. 279 

2. And though ſuch charter contain 
words of reference to former charters 
in which excluſive juriſdiction is 
given to the borough juſtices within 
the borough, and add, that they 
ſhall have juriſdiftion within the 
new diſtrit in tam amplis modo & 
forma, &c, yer if there be in the lat- 
ter charter a ſaving clauie of the 
rights of the Crown and of all other 
perions, the borough jultices bave 
only a concurrent juriſdiction with 
the county magiſtrates. ib, 

3. Where the words of a charter are 
doubiful, they may be explained by 
uſage, | 76. 

4. The juriſdiction of county juſtices 
can only be taken away by expre/s 
words, | ib. 

©. The juriſdiftion of the ſuperior 
couris at Veſtminſter, cannot be 


\pulted but by expreſs words or ne- 


{ 


ceſſary implication. Cates q. t. v. 
Knight. The Same v. MellÞ, M. 
30 Geo. 3. Page 442 
6. The 25 Geo. 3. c. 51, having created 
penalnes of 50 J. and of 101. and 
having enacted that the former 
ſhould be ſued for in any of the 
courts at J/«/minſter, and provided 
that it thould and might be lawful 
for juſtices of the peace, &c, to hear 
and determine the latter, with 2 
power to them to mitigate the 'pe- 
nalties, xc. it was held that ſuch pro- 
viſc ouſted the juriſdiction of the ſu- 
perior courts, as to the 10 J. penal- 
ties, ib, 
7. When a defendant, living within 
the juriſdiction of the Court of Re- 
quelts at Weſtminſter, is ſued in one 
ot the ſuperior courts for a debt un- 
der 40s, he may plead the 23 G. 2. 
c. 27. in bar. Taylor v. Blair, M. 
30 Geo. 3. 452 
8. But if he omit to do fo, the Court will 
not, after verdict, either enter a ſug- 
geſtion on the record, that the de- 
fendanrt lived within that juriſdiction, 
or {tay the proceedings. ib. 
9. The meaning of the 74th ſection of 
23 Geo. 3. c. 38. (relative to the ex- 
portation of wool), which enacts that 
any information upon it ſhall be tried 
by a jury to be ſummoned out of an- 
other county than that where the fact 
was committed, is that the trial ſhall 
be had in another county, Dyer v. 
Hainjworth, E. 30 G. 3. 611 
10. And under the 31ſt ſection, the 
Court out of which the record iſſues 
is to give judgment, and not the 
Court of M/ Prius where it is —_ 
ib, 


- 


JUSTICES OF THE PEACE. 


See Fres, JunrisDiCcTION, Li- 
CENCES. SESSIONS. 


1. Where magiſtrates are to exeeute a 
Judicial ad, they muſt meet and ex- 
ecute it together. R. v. Forreſt, H. 
29 Geo. 3. : 38 

2. Therefore an appointment of over- 
ſeers by two juſtices /eparately is _ . 

10. 


3. 50 
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3- So is an indenture of a pariſh ap- | 


prentice, R. v. Hampſtall Riage- 
ware Tr. 29 Geo. 3. Page 380 
So is an order of removal; or an 
order of filiation. ib, 
5. But where the juſtices act min/ferial- 
ly, as in allowing a poor-rate, they 
may act ſeparately, ib. 381, 2 
6. The juſtices at Seſſions are not bound 
to receive and adjourn the hearing of 
an appeal againſt any order ot re- 
moval at the next Seſſions, if they 
think the appellants had ſufficient 
time to come prepared to try it, and 
to give notice to the reſpondents. 
R. v. The Juſtices of Yorkſhire, E. 
29 Geo, 3. 150 


JUSTIFICATION. 


See PLeaDinxG. 


1. A perſon may juſtify hunting foxes 
over the grounds of another, becauſe 


they are noiſome animals. Nicholas 


v. Badger, 37 & 38 E. C. B. 259 


K. 
KING's BENCH PRISON. - 


1. A rule aſcertaining the boundaries, 
E. 30 Geo. 3. 583 
2. A rule regulating the granting of 
day-rules, ib. 58, 


L. 
LANDLORD and TENANT. 


See Covenant, Lano-Tax. Prac- 
TICE, No. 46. 


1. In the caſe of a tenancy from year 
to year as long as both parties 
leaſe, if the tenant die inteſtate, 
bis ad miniſtrator has the ſame inte- 
reſt in the land which his inteſtate 
had. Doe d. Shore v. Porter, H. 29 
Geo. 3 12 


2, A leſlce for 21 years at a pepper- 
corn rent fur the firſt half year, and 
a rack rent for the reſt of the term, 
who by agreement was to put the 
premiſes in repair, and covenanted 


| 


| 


to pay the land-tax and all _ 


taxes, rates, aſſeſſments, and impoſ,. 
trons, having aſſigned his term tor a 
{mall ſum in groſs, was held not to 
be liable to pay the expence of a 
party wall, either by the proviſiong 
of the 14 Geo. 3. c. 78. J 41. or by 
the covenauat : but that charge my} 
in ſuch caſe be born by the original 
landlord, Southall v. Leadbeter, 
M. 30 Geo. 3. Page 458 
3. The ſtatute 14 Geo. 3. c 78. J 41, 
intended to throw that burden on 
perſons to whom long leaſes had been 
granted with a view to an improve. 
ment of the eftate, and who aſter. 
wards under-let at a conſiderable en- 
creaſe of rent. ib. 
4. A leſſee of ſuch a term, who after. 
wards /old the leaſe for a ſum in groſi 
would alſo be liable within this aQ, 
Semb. ib, 
5. Aleaſe in 1785, for 3, 6, or g years, 
determinable in 1788, 1791, 1794, 
is a leaſe for g years, determinable 
at the end of 3, or 6 years, by either 
of the parties, on giving reaſonable 
notice to quit. Geoodright v. Rich. 
ardſon, M. 30 Geo. 3. 463 


LAND-TAX. 


See SETTLEMENT by Rate. 


1. Under a covenant in a building 
leaſe by the tenant to pay all the 
taxes (except the land-tax), the 
landlord is only to pay the old land- 
tax, and not the additional land-tax 
occalioned by the improvement of 
the eſtate. Hyde v. Hill, Tr. 29 
Geo. 3, 377 


LEASE, 
See LanDLORD and TENANr. 


1. Under the ſettlement of an eliate 
with a power to the tenant in poſ- 
ſeſſion to let all or any part of the 
premiſes, /o as the uſual rents be re- 
ſerved, a leaſe of tithes which bad 

not been let before, was held void, 
Pomery v. Partington, Tr. 30 2 

; 66; 

In theſe caſes, the intention of the 

parties is to govern the Court in con- 


ſtruing the power, ib, 
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3. An ahſelute bill of ſale of a ſhip at ſea 


LIBEL. is by 3h 26 Geo. 3. c. 60. J. 4 
0 7 r, | unleſs the certificate of the regi 
gr on . be recited therein; although the ven- 


dee give at the ſame time an under- 
taking to reſtore the ſhip on a future 
day, on paymentof a certain ſum ad- 
vanced by him on the credit of this 
ſecurity, Rolleflon v. Hibbert, M. 
30 Geo. 3, Page 40 ¼ 1 
4. And though the vendee had alſo the 0 
grand bill of ſale, and bad taken = 
poſſe ſſion of the ſhip immediately on | 
her arrival, it was held that he could | 
not retain the ſhip as having a lien 
on her, againſt the aſſignees of tne 
LICENSES, vendor, = became a — after 
1. A perſon, who ſells ſpirituous liquors this transſer of the ſhip. The Same. 
by retail, without a licenſe from two ib, 
juſtices of the peace, is liable to the | 
peualties of the 5 Geo, 3. c. 46. tho” LIGHT-HOUSES., 


he has a licenſe from the commiſ- |, p,;;2 ſhips, i he Ede 4 

ſioners of the exciſe to retail ſpt- TE $4: Sin ares Ar th EW 4 

rituous liquors, R. v. Downes, H. channel, not touching at any place ; 
Ns 560] in Great Britain or Ireland, are not f 
2. The exception in the 26 Geo. 2. liable to pay the light-houſe duties to 

c. 28. that nothing in that act ſhall] the Trinity Houſe, The Trinity Houſe 


extend to alter the time of granting v. Serfbie, Tr. 20 G 3. 768 | 
licenſes in cities and tecuns corporate, | 


does not exempt ſuch places from the ' 
operation of other parts of that act, LIMITATIONS, 

but magiſtrates in ſuch diſtricts mult | See Devise, 

give the ſame notice of their meeting | 


to grant licenſes as juſtices for acoun-| 1,TMITATIONS, Statute of. 


1. On the trial of an inditment for 
a libel, the only queſtions for the 
conſideration of the jury are the fact 
of publiſhing, and the truth of the 
innuendos. © Whether the ſubject mat- 
ter be or be not a libel is a queſtion 
of law for the conſideration of the 

Court. R. v. The Dean of St. Aſaph, 
M. 25 Geo. 3. and R. v. Withers, 
M. 30 Geo. 3. Page 428 


— 


ty give. 16. 8 
3. Whether IW:ſtminſter be a city within | * When 2 be pleaded. See PrAC- 7 
the 26 Geo, 2. c. 28. Nu? ih, | COS [ 
2. Whether the lord's right of entry for | 
LIEN a forfeiture be not barred after 20 | 
| N years by the ſtatute of limitations? 
ste ATTORNIES, NO. 1, 2. Yu. Re d. Tarrant v. Hellier, E. 


1. A factor has no lien on goods, unleſs 29 Geo. 3. | 17 2s 3. 
they come into his actual poſſeſſion. | 3. Au attachment of privilege is not a 
Kinloch v. Craig, H. 29 Geo. 3. continuance of a bill of Miadaleſex, fo 

119. 783 as to avoid the ſtatute of limitations. 

2. And therefore though a factor, in | Smith v. Bower, Tr. 30 Geo. 3. 602 
conſideration of goods being conſign- 
ed to him, accept bills drawn by the LORD OF A MANOR. 


conſignor, and pay a ſmall parc of I 
the freight after they arrive, yet if See CopY HOLD. [NSPECT10N, No, 1, 2. 
LORDY ACT. 


he become inſolvent before the bills 
are paid, and before the goods get 
into his actual poſſeſſion, the con- See OFFICERS, 
ſignor may ſtop them ia tranſtu. ib. 
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ter prayed a mandamus, which the 

M. Court refuſed ; for their right i, 

either a mere truſt, and then their 

MAJORITY. remedy is in equity; or it is a legal 


; right, and then a guare impedit 

1. Under the ꝙ Gee. I. c. 7. , 4. which | lie. N. v. As of Staferd * 
enables the churchwardens and over- 30 Geo. 3. Page 646 
ſeers, with the conſent of the major 4+ If the right of nomination be in 5 
part of the pariſpioners, to contract for | ang of preſentation in another, and 
the providing for the poor, it is not] either im pede the other in his right 
neceſſary that al/ the churchwardens a quare impedit lies. 3. 
and overſeers ſhould concur : the here the right of nominating is * 
contract of a majority of them will |" 4 and of preienting in , B. is to 
bind the reſt. R. v. Begſion, E. judge of the qualification of the per. 
30 Geo. 3. Page 592 ſon nominated, in the ſame mander 

| as a biſhop does: but if the perſon - 

MALICIOUS HOLDING TO BAIL. preſenting object to the 8 on 


See FaLsE IMPRISONMENT. the ground of immorality, that mutt 


be tried by a jury. ib, 
MANDAMUS. ; 


Ste ATTACHMENT, No. 4, 5. SEs- MANOR, 
ions, No. 5. 1. Any perſon who is ſeiſed in ſee of 


3. Where the miniſter of an endowed | part of a waſte within a manor may 
diſſenting meeting-houſe had been approve, leaving a (utticiency of com- 
expelled by a majority of the congre- | mon, though be be nor the lord of the 
gation, the Court refuſed a mandamus | manor, Glover v. Lane, M. 30 Ge. z. 
to reftore him, which was applied for 3 
in order to enable him to jullify his 
conduct, becauſe it did not appear MARRIAGE. 
that he had complied with all the re- | g,, 15,yux, 
quiſites neceſſary to give him a primd 
facie title, R. v. Totham, H. MEE TING-HOUSE, 


„ 


wi 
. 


30 Ges. 3, 575 
2. Upon application for a mandamus to See Manbauus, No. 1. 
be reſtorea, the party muſt ſhew a pri- MITITIA-MEN 


md facie title, becauſe he may, if 

— admitted, have another re- See REMOVYAL, No. 1. 

medy. Secu on a mandamus to ad- g 

mit, | 16. MISNO MER. 
3. On a commiſſion of charitable uſes it | 5, PRACTicE, No. 38, 39, 40. 

was agreed between the lord of the 

manor of 4. br the 9 of MONEV, had and received, and pais. 

V. within the manor that certain 1 FF" 

copyhold lands ſhould be let for the See A8SUMPSIT. BiLLs of EXCHANGE, 

maintenance of a n No. 2, 3. 

the chapel of V. to be nominated by 

2 ee of the inhabitants, and to MORTGAGOR. 

be allowed bythe lord, and bybim pre- Se Covenant, SETTLEMENT Ly 

ſented to the ordinary for. a licenſe to | ate, No. 6. SHIP, 

reach; the uſage of nominating, &c. 

had been — to the —— MUTUAL CREDIT, 

And now the lord having refuſed to |5,, SET. Orr. 

allow and preſent the nominee of a 

m3jority of the inhabitants, the lat- | 
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N. 


NAVIGABLE RIVERS, 
Fee RivEks. 


NEW-ASSIGNMENT, 
See PLEADING, No, 11, 12. 


NOLI PROSEQUI. 
de CosTs, No. 6. 


NON-RESIDENCE. 
Sie PENAL ACT1ON, No. 1, 2. 


NON-SUIT. 


1. If one of two defendants ſuffer judg- 
ment by default, and the other go to 
trial, the plaintiff cannot be non- 
ſuited as to him, but ſuch defendant 
mult have a verdict if the plaintiff fail 
to make out his caſe, FHarnay v 
Smith, Tr. 30 Geo. 3. Page 662 


NOTICE. 


Jer IN DEUNITT, No. 1. LAN DLORD 
and TEN ANT, No. 5. PLEADING, 
No. 14, 15. TIME. TaLIAL, No. 3. 


1, it is not neceſſary in penal actions to 
give the defendant himſelf notice to 
produce papers, &c.; notice to his 
agent or attorney is ſufficient, Cates 
q. t. v. Winter, E. 29 Geo. 3. 306 


NUDUM PACTUM, 


See ASSUMPSIT, 


O. 


OCCUPIER. 


See ApprenTICE. PLeapinc, No. 
35,36. 


OFFICERS, Pay of. 


t. The creditors under the Lords' act 
may compel the debtor to include in 
his ſchedale every thing that he can 
{ell for his own benefit; but the balf- 


pay of an officer is not the ſubje& of 
ſale; and therefore the creditors 
cannot compel him to include it in 
his ſchedule. Flarty v. Odlum, Tr. 
20 Geo. 3. Page 681 


OR. 


1. In order to effectuate the intention of 
the parties, the Court will conſtrue 
the word“ or” to mean and” as 
well in a ſurrrender of copyhold pre- 
miles as in a will, Wright v. Kemp, 
M. zo Geo. 3. 470 


2. Therefore where the ſurrender was 


to the ſurrenderor himſelf for life, 
remainder to his widow durante vis 
duitate, remainder to . . tor life, 
remainder to the iſſue of his body; 
with a proviio that in caſe V. V. 
ſhould die in the lifetime of the ſur- 
renderor, OR without iſſuꝰ, &c., re- 
mainder to the ſurrenderor's right 
heirs; it was held, that the iſſue of 
. I. were entitled to take before 


the right heirs of the ſurrenderor, 


altho' V. V. died in the lifetime of 
the ſurrenderor, ib, 


ORDER OF SESSIONS, 
See SESSIONS, No. 4. 


OVERSEERS. 


See CHuRcCHwWarDens. 


1. The pariſhioners may appeal to the 
Seſſions vader the 43 El. c. 2. againſt 
the appointment of overſeers. K. v. 
Forreft, H. 29 Gee. 3, 38 

2 \\ppointment of overſeers by two juſ- 
ces ſeparately is bad; for, where 
magiltrates are to execute a judicial 
act, they muſt meet and execute it 
together, ib. 

3. Under the 9 Geo. 1. c. 7. /. 4. which 
enables the churchwardens and overs 

feers with the conſent of the major part 
of the pariſhioners to contract for the 
proviutng 167 the poor, it is not ne- 
ceſſary that ail rhe churchwardens and 
overicers ſhould congur: the contract 
of a majority of them will bind the 
reſt, K. v. Beten, Z. 30 Geo. 3. 


$93 


4 


— — 
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OUTLAWRY, 


1. Outlawry in felony reverſed becauſe 
it appeared on the writ of proclama- 
tion and the return to it that the per- 
ſon indicted was outlawed after a day 
had been given him in court, and 
before ſuch day arrived. Barrington 
v. The King, in error, M. 30 Ges. 3. 

f Hage 409 

2. The writ of capias utlagatum, and 
the ſheriff*s return to it, ought to be 
filed with the clerk of the evigents. 
Reynolds v. Adams, H. 30 Geo. 3. 


578 
P. 


PALACE. 
See An REST, No. 4. 


PALATINE COURT, and County. 
See PRACTICE, No. 27. 


PARISH. 


1. Where a townſhip had for ſixty or 
ſeventy years paſt (and before, for 
any thing that appeared to the con- 
trary) had ſeparate overſeers, and 
maintained 1's own poor ſeparately 
from the pariſh at large, it was held 
that it was ſtill entitled to the ſame 
privilege. R. v. The Inhabitants of 
Leigh, Tr. 30 Geo. 3. 740 


PARTNERS. 


1. An action cannot be maintained by 
ſeveral partners for goods fold by 
one of them living in Guern/ey, and 
packed by him in a particular man- 
ner for the purpoſe of ſmuggling, 
though the other partners who reſided 
in England knew nothing of the ſale; 
for the att of one is in this reſpect the 
act of all; and it is a contract by 
ſubjects bf this country made in con- 
travention of the laws: this caſe muſt 
be conſidered in the ſame light as if 
all the partners reſized in England. 
Biggs and athers v. Lawrence, M. 
30 Geo. 3. 454 


| 
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PARTY-WALL, 
See LanDLORD and TEexant, No, 2, 
3. 4- | 


PATENT. 
See EsToPPEL, No. 3» 


PAYMENT OF MONEY 
INFO COURT, 
See Cos rs, No. 9. SET-oOFr, No, Jo 


1. If the Court ſee reaſon to ſuſpeR that 
a gui tam action is proſecuted merely 
for the iſſue money, they will on mo- 
tion permit it to be paid into court 
to abide the event of the ſuit, Par- 
ker qui tam v. Macfarlan, H. 296.3. 

Page 137 


PENAL ACTIONS, 


See Evipence, No. g. 11, 12. No. 
TICE. PAYMENT or Money INTO 
Court. PRACTICE, No. 32. 


. 'The Court will not ſlay the proceed- 
ings in debt on a pecal ſatute after 
verdict, though no affidavit has been 
filed that the offence was committed 
in the county where the action is 
brought, and within a year before 
the bringing of it. Leigh qui tam. 
Kent, D. D., Tr. 29 Gee. 3. 362 

The ſtat. 21 Fac. 1. c. 4. only ap- 
plies to thoſe penal ſtatutes on which 
proceedings may be had before the 
juſtices of aſſize, juſtices of the peace, 
&e. ib. 

When an offence is created by ſtatute 
under a penalty, the penalty may be 
ſved for in the ſuperior courts at 
WW:ftminfler, unleſs the juriſdiction of 
thoſe courts be ouſted by ex pteſ. 
words or neceſſary implication. Cates 
oe tam v. Knight. The ſame v. Mol- 
iſp, M. 30 Gee. 3. 442 

. The 25 Geo. 3. c. 51. having created 
enalties of 50. and 10/,, and hay. 

ing enacted that the former ſhould 

be ſued for in any of the courts at 

Weſtminſter, and provided that it 

ſhould and might be lawful for jul- 

tices of the peace, &c. to hear and 
determine the latter, with a power 

to them to mitigate the penalties, &c, 


7 it 
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it was held, that ſuch proviſo ouſted 

the juriſdiftion of the ſuperior courts, 

as to the 10 J. penalties. Page 442 
5.1f the jury find a verdict for the plain- 
tiff with one penalty generally in a 

ena! action, and the plaintiff apply 
ut to one count, he cannot afterwards 
apply it to another, though the for- 
mer be bad in law, and tho” the evi- 
dence would have warranted the ver- 
dict on any other count. Hollow 
qui tam v. Bennet, M. 30 G. 3. 4468 
. Two penalties may be incurred on 
the ſame day on the 12 Geo, 2. c. 36. 
for ſelling books, the originals of 
which were written and publiſhed 
here, and afterwards reprinted in 
another country and imported into 
this, if the as of ſale be diſtinct. 
Brooke v. Milliken, M. 30 Geo. 3. 


309 


O 


PEW. 


Upon a libel in the Conſiſtorial Court 
for diſturbance in the plaintiff's right 
to a pew, the Court adjudged the 
right to be in the plaintiff, and ad- 
moniſhed the defendant not to fit 
in the pew : The Court of Arches re- 
verſed that ſentence, but admoniſhed 
the defendant not to uſe the pew 
again; theſe ſentences were held not 
cencluſi ve evidence of the plaintiff *: 
right in an action for a diſturbance 


between the ſame parties, Cres v. 
Salter, E. 30 Geo. 3. 639 
PLEADING. 

See Evidence, No. 2. JuUR1SDIC- 
TION, No. 7. PRACTICE, No. 10. 
34, 35- TRESPASS. VenUE. Vi-| 
DELiCET, 


1. In an action on a bond, the defend- 
ant mult ſet forth in his plea the pre- 
ciſe ſum really due on the bond, be- 
fore he is entitled to ſet-off any croſs 
demand under 8 Geo. 2. c. 24. J. 5.; 

„and ſuch averment is traverſable. 
Symmonds v. Knox, H. 29 Gio. 3. 

| BE 

2, A plea of preſcription for 838 

In a gue eſtate is good after verdict, 

though it be not in expre/s terms al- 

leged that the owners of the. eſtate, 

] 


have uſed it from time immemorial. 
Clarke v. King, E. 29 Geo. 2. P. 147 
. A deed may be pleaded as loft by time 
and accident, without profert. Read 
v. Brookman, E. 29 Geo. 3. 151 
. Or deflroyed. Totty v. Agne, Fs 
24 G. 3. ib. 153. *. (e): but if it 
appear by the record that the defend- 
ant had cyer of a copy only, it is error. 
Mattifon v. Atkinſon, E. 27 Geo. 3. 
ib. 153 1. 
5. A defendant in an action for falſe 
impriſonment, pleading a juſtifica- 
ion under me/ne proceſs ſued out by 
him in a cauſe in which be was 
plaintiff, may ſtate that the writ iſ- 
ſued upon an affidavit to hold to bail, 
without ſetting forth the cauſe of ac- 
tion. Belk v. Broadbent, E. 29 Geo. 3. 
18 
And if the writ be pleaded as bed 
out on a day between the eſſoign 
day and the firſt day of the term, 
and there be a ſpecial demurrer for 
that cauſe, the objection will not 
prevail, though the Court do not in 
fact fir till the quarto die poſt, ib, 
. A plea of miſnomer in abatement 
mult conclude with praying judgment 
of the writ: praying that the ſame 
may be quaſhed was held ill on ſpecial 
demurrer. Hixon v. Bins, E. 29 G. 3. 
18 
A plea of ſet- off that the plainnff — 
indebted to the defendant at the time 
of the plea pleaded is bad; it ſhould 
ſtate that he was indebted at the com- 
mencement of the action. Evans v. 
Preſſer, E. 29 Ges. 3. 186 
It is no objection to a plea of ſet- off 
that the deſendant has brought an 
action 22*inſt the plaintiff for the 
ſame ſum in which the plaintiff has 
paid the amount of the demand into 
court. ib. 
10. It is ſufficient in pleading a public 
highway to allege that it is a com- 
mon public highway, without ſhew- 
ing Beau it became ſo, or that it has 
been ſuch time immemorial. Aſpin= 
dall v. Brown, E. 29 Geo. 3, 265 
11. Ia treſpaſs for breaking and enter- 
ing the plaintiff 's houſe, and expel- 
ling him therefrom, the breaking 
and entering are the gilt of the ac» 
tion, 
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tion, and the expviſion is merely 2g 
gravation; therefore a juſtification 
as to the breaking and entering wil! 
cover the whole declaration. Taylor 


v. Cole, E. 29 Geo. 3 
12. If the plaintiff mean to inſiſt on the 
expulſion, as making the defendant 
a treſpaſſer ab initio, he ſhould new 
aſſign it. ib. 
13. In pleading the taking of a term 
under a f. fa. it is ſufficient to ſtate 
that the party was poſſeſied of à cer- 
tain intereſt in the reſidue of a certain 
term of years. 10. 
14. Debt on bond; plea that it was 
conditioned for performance of co- 
venants, which were to indemnify the 
obligec from alimony and debts incur- 
red by his wife after their ſeparation, 
and that the defendant had perform- 
ed the covenants ; replication that a 
Judgment was recovered againſt the 


obligee by a creditor of his wife and 


that he paid the debt and coſts of which 
the defendant had notice; demurter 
and joinder. The cefendant was 
held liable for the colts as wel! as the 
debt paid by the plaintiff, for the 
covenant to indemnify is general, 
and it was not neceſſary for the plain- 
tiff to give notice that an action was 
commenced, Dufficld v. Sceit, Tr. 
29 Geo. 3. 374 
15. If notice had been neceſſary, the 
plaintiff muſt have rccovere on thoſe 
pleadings, becauſe the defendant 
thereby admitted notice. ib. 
16. It is a common rule that a replica- 
tion, when entire, which 1s bad as to 
Part is bad as to the whole : but the 
rule cannot apply to any caſe where 
the objection is merely on account of 
ſorpluſage. Therefore where the re- 
plication ſtates matter ſuficient for 
the plaintiff to maintain his action, 


even though it ſtate ſomething after- 


wards which is inaccurate, the whole 
is not vitiated. 374 
17. An adtion does not abate by the 
plaintiff's becoming a bankrupt ; 
and where he became ſuch between 
interlocutory and final judgment, 
and ſued out execution in bis own 
name, the Court refuſed to ſet aſide 
11 


Page 292 


ö 


the proceedings. Waugh v. ; 
M. 30 Ges. 3 , n 2 : 
13. Au indictment againſt the parif 
B. for not repairing a road leadin 
from 4. to B. is excluſive of B., ang 
therefore bad: and it is not aided b 
a ſobſequent allegation that @ certa;s 
fart of the ſame highway ſituate in B. 
is in decay, &c. K. v. Gamlingay, 
H. 30 Geo. 3. 513 
ly. A corrupt agreement for the for. 
be-rance of money till one or the 
other of two days, at the option of 
the borrower, muſt be pleaded ac. 
cording to the fa in the alternative: 
and if it be ſtated as an ab/olute for- 
bearance till one of thoſe days, the 
evidence will not ſupport the plea, 
Tate v. Wellings, H. 30 Geo, z. 531 
20. Debt on an arbitration bond, the 
declaration ſtated that the original 
time given to the arbitrator to make 
his award had been enlarged by con- 
ſent; on demurrer it was held that 
the penalty could not be recovered 
for not performing the award made 
after the time firſt limited. Brown 
v. Goodman, E. 29 Geo. 3. 592n, 
21 A. gave B. a bond to ſecure an an- 
nuity, and before any payment be- 
came due 4, lent J. a ſum of money; 
on which it was agreed that B. ſhould 
retain the payments of the annnity 
as they became due till that ſum was 
diſcharged : then B. became a bank- 
rupt; and the agreement to retain 
was held a good plea to an action on 
the bond by B's aſlignees for the pay- 
ments accruing aſter the bankruptcy, 
being equivalent to a plea of uit 
ad diem. Sturdy v. Arnaud, E. 
30 Gee. 3. 599 
21. If the plaintiff ſue the defendant »y 
a wrong Chriſtian name, and the de- 
ſendant by his right name, the plain: 
tiff may declare againſt him by ſuch 
right name. Doo v. Butcher, H. 
30 Ges. 3. 611 
22. Secas, if the plaintiff file common 
bail for him according to the ſtatute 
by his right name. "200 
23- An action of treſpaſs for an 1njury 
done to the property of the wife, dun 
ſola, ſhould be brought by the * 
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band and wife: but if ſuch action be 
brought by the wife alone, the de- 
fendant mult plead the coverture in 
abatement, and not in bar. Milner 
v. Milnes, E. 30 Ger. 3. Page 027 
24. In an action for penalties brought 
by the farmer of the tax, on 27 G. 3. 
c. 26. (whereby the duties on poſt- 
horſes leviable under 25 Geo. 3. 
c. 51, were transferred from the kiog 
to the farmers of the tax) the offence 
may be laid to have been committed 
with intent to defraud the farmer, and 
not his majeſty. Radford qui tamv_ 
M*Intoſh, E. 30 Gee. 3. 632 
25. And if the offence be the letting of 
horſes and not accounting for the 
ſame, it is not neceſſary to ſtate th: 
exat number, if it be laid under a 
videlicet. ib. 
26, The ſtatute requires that the ac- 
count ſhall contain the number of 
horſes and miles, and the names of 
the drivers, but no penalty is in- 
flited for not inſerting the amount 
of the duties received by the poſt- 
maſter; therefore if the declaration 
only charge that the defendant made 
falſe accounts, to wit, by not inſerting 
the ameunt of the duties received, 
judgment may be arreſted after ver- 
dict for the plaintiff, ib, 
27. Semble, it would not have been 
ſufficient to ſtate generally that the 
defendant had been guilty of deli- 
vering a falſe account, without ſpe. 
cifying in what particular, 16. 
28, If the laſt of the four days for plead- 
iag in abatement happen on a Sunday, 
the defendant may file ſuch a plea on 
the fifth day, Lee v. Carlton, E. 
30 Geo. 3. 642 
29. An averment in a declaration on 
11 Geo. 2. c. 19. / 3. to recover dou- 
ble the value of goods removed in 
order to prevent a diſtreſs, that 57/. 
"vas due for rent before the goods 
were removed, need not be preciſely 
proved as laid with reſpe& to the 
ſum, Gwinnet v. Phillips, E. 30 * 3. 


43 

30. The rule is that if a plaintiff allege 

any thing which forms a conſtituent 

part of his title, he muſt ſec it out 

correctly: but here it was immaterial 
Vor. III. 


7 


to ſlate what the rent was, and there- 
tore it need not be proved. Pa. 643 

31. But with reſpect to actioos on con- 
trads there the whole of the contract 
muſt be proved which is ſet out. ib, 

32. The ſame of records, ib, 

33-If an executor plead (to an action 
on bond) payment, and omit to plead 
tlent adminiſtravit, and a verdict be 
given againſt him on ſuch plea; it 
operates ae an admiſſion of aſſets in 
an action fcunded on that judgment, 
ſuggeſting a devaſtavit. Erving v. 
Peters, Jr. 30 Geo. 3. 685 

34. But, on a plea of plen? adminiſtra- 
vit, the executor is only liable to the 
amount of the aſſets in his bands. 
Harriſon v. Beecles, cor, Lord Manſ- 
feld, at Guildhall, 1769. 688 

35- In an action on the caſe for not 
repairing a private road leading 
through the defendant's cloſe, it is 
ſufficient for the plaintif to allege 
that the defendant, as occupier of the 
cloſe, is bound to repair, Rider v. 

Smith, Tr. 30 Gee. 3. 

36. But a defendant, who preſcribes in 
right of his own eftate, muſt ſet forth 
the eſtate in right of which he claims 
the privilege, ibs 


POLICY. 


See INSURANCE. 


See Quo WarraxTo, No. on Its. 


POST-HORSE ACT, 
25 (eo. 3. c. 51. 

See PLEADING, No. 27. 

1. The letting of a horſe to hire for 
the purpoſe of going upon buſineſs 
from one town to another, and back 
again in the compaſs of a day's 
journey, is not a letting to hire for 
the purpoſe of travelling poſt within 
25 Geo. 3. c. 51. R. v. A. Toole, 
Mich. 29 Ges. 3. 69 

2. The words * travelling poſt” in 
that act are to be conſtrued accord- 
ing to the popular acceptation of 
them, ib, 

3- A perſon, who lets an horſe to hire 
to carry a private expreſs, muit take 

out 
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out a licenſe under the 25 Geo. 3. 
c. 51. / 4. which impoſes a tax on 
horſes let to hire for the purpoſe of 
travelling poſt, R. v. J. Webber, 
H. 29 Geo. 3. Page 72 
4. Secus, in the caſe of a public expreſs. 
R. v. J. Cooke, H. 30 Cee. 3. 519 
5. In an action for penalties on the 
poſt- horſe act brought by the farmer 
of the tax, it is not neceſſary for the 
plaintiff to give in evidence his ap- 
2 by the Lords of the 
reaſury, or the Commiſſioners of 
the Stamp Duties authorized by them: 
proof that the defendant has ac- 
counted with him, as farmer, for the 
duties is ſufficient, Radford gui 
tam v. M*Inioſh, E. 30 Geo. 3. 632 
6. The offence may be laid to have 
been committed auith intent to de- 
Fraud the farmer, and not his __ . 
16. 

7. If the offence charged be the letting 
and not accounting for divers, to 
wit, eight horſes, proof that defend- 
ant let and did not account for five 
will ſupport the declaration, 16. 
„The ſtatute requires that the ac- 
count ſhall contain the number of 
horſes and miles, and the names of 
the drivers, but no penalty is in- 
DiQted for not inſerting the amount 
of the duties received by the poſt- 
maſter; therefore if the declaration 
only charge that the defendant made 
falſe accounts, to wit, by not inſerting 
the amount of duties received, judg- 
ment may be arreſted after verdict 
for the plaintifF, ib, 
9. In an action for penalties on this 
ſtatute it is not neceſſary to prove 
the defendant's /icrz/e itlelf; for as 
againſt him other evidence of his 
being licenſed is ſufficient, as writing 
over his door Licenſed to let poſt- 
«© horſes.” Radford qui tam v. 
Briggs, E. 30 Geo. 3. 


POOR, 


See PaRIsH. RATE. RELIET. SET. 


TLEMENT. 


POWEK. 
Sec LE ASE, 


PRACTICE. 


See Arribavirs. Ar racuurxr. 
ArTORNIES. BILILSs or ExchAN O, 
No. 7, 8. IN TORMATIOR, No. 1, 
PrNAL Acriox, No. 5. 


1. Where a plaintiff has carried a re. 
cord down for trial once, the Court 
will not give judgment as in caſe of 
a non-ſuit for not carrying it down 
a ſecond time, even though it be 
made a remanet the firſt time, New. 
burn v. Langley, H. 29 Gee. 3. Pa. 1 

2. Neither will the Court give judg- 
ment as in caſe of a non-ſuit in re- 
plevin ; becauſe both parties are ac- 
tors, and the deſendant may carry 


| v. Concannon, Tr. 30 Geo. 3. 


the record down by proviſo, Tones 
661 
3. The plaintiff in an action for bri- 
bery on the 2 Geo. 2. c. 24. is bound 
by /e&. 11. to proceed without au- 
ful delay; and if he do not proceed 
to trial till fix years after iſſue joined, 
and aſſign no reaſon for it, the Court 
will conſider the delay to be wilful. 
Petrie v. White. 5 
4. In ſuch caſe, even after verdict the 
Court will ſtay the proceedings on 
motion, and will not allow the 
plaintifF his coſts. ib, 
5. The defendant is entitled to the 
benefit of the act, though he do not 
claim it ſo ſoon as he might. ib, 
6. The Court will ſtay the proceeding; 
in an action on a judgment, pending 

a writ of error brought to reverle 
that judgment, notwithſtanding the 
plaintiff ſwear that the writ of error 
1s brought for delay, and that he 
offered to the defendant's attorney to 
wave the judgment if he would 
point out any error, which was re- 
fuſed, Chriſtie v. Richard/on, II. 


037 


29 Geo, 3. 78 
7. Secus, if the defendant has confuſed 
that the writ of error is brought 
for delay, Poole v. Charnock, H. 
29 Geo. 3. 79 


8. If defendant bring a writ of error, 
and plaintiff bring another aclion 
on the judgment, and recover, he 
cannot ſue out execution on the ſe- 


cond judgment till che writ of * 
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be determiped. Benwell v. Black, 


E. 30 Geo. 3 Page 643 
9. If defendant do not fign juagment 
of nen pros for want of a declaration 
within two terms, the plaintiff may 
file « declaration within the year. 
Penny v. Harvey, II. 29 Geo. 3. 123 
10. Ine defendant may plead the ge- 
neral iſſue and the ſtatute of limita- 
tions after an order for time to plead, 
Rucker v. Hannay, H. 29 Gee. 3 
12 

11. Motions on affidavits for 3 
ments in civil ſuits are proceedings 
on the civil fide of the court until 
the attachments iſſue, and ought to 
be entitled with the names of the 
parties; but as ſoon as the attach- 
ments iſſue, the proceedings are on 
the crown fide, and from that time 
the King is to be named as the pro- 
ſecutor. Wood v. Webb, E. 29 G. 3. 
explaining the caſe of R. v. The 
heriff of Middleſex, 133) 253 
12. Where a ſheriff has been guilty of 
a contempt in the courſe of a civil 
ſuit, and then the defendant dies, an 
attachment may iſſue againſt the 
ſheriff afterwards for the prior con- 
tempt, R, v. The Sheriff of Mid- 
dleſex, H. 29 Geo. 3. 133 
13. If the Court ſee reaſon to ſuſpect 
that a gui tam action is proſecuted 
merely for the iſſue money, they will 
on motion permit it to be paid into 
court to abide the event of the ſuit, 
Parker v. Marferlan, H. 29 Geo. 3. 
137 

14. Leave to inſpect the court rolls, &c. 
of a manor is granted cf courſe on 
the application of a tenant of the 
manor, who has been refuſed that 
permiſſhon by the lord. R. v. Sly, 
H. 29 Geo. 3. : 141 
15. But in a queſtion between the 4d 
and a ſtranger, the Court will not 
grant ſuch permiſſion, Talbot v. 
Villeboys, M. 23 Geo. 3. B. K. cited 
in 142 
16. Though in an action by a cerpora- 
tion for toll againſt a ſtranger, the 
Court will give the defendant leave 
to inſpe& papers, &c. relating to the 
queſtion, Corporation of Barnftaple 
v. Lathey, E. 29 Geo. 3+ 


— 
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17. Where a rule had been granted for 
a quo warranto information againſt 
A. as mayor of B. on the relation 
of ſome of the corporators, and ano- 
ther rule in that cauſe for inſpecting 
all the corporation books, papers, 
&c. directed to the town-clerk ; an 
inſpection of ſuch only as related to 
the eleftion and office of mayor was 
held to be a ſufficient compliance 
with the latter rule, ſo as to protect 
the town-clerk from an attachment 
as for a contempt of the *Court; it 
appearing that he had ated bond 
fide, N. v. G. Babb, H. 30 Ges. 3, 

Page 579 

18. If defendant, being under an order 
to plead iſſuably, plead ſeveral pleas, 
one of which is not iſſuable, the 
plaintiff may ſign judgment as for 
want of a plea, though the others 
be iſſuable pleas. Waterfall v, Glode, 
K. 29 Geo, 3. 395 

19. It is not neceſſary in penal ac- 
tions to give notice to the defendant 
Bimſelf to produce papers, &c.; no- 
tice to his agent or attorney is ſuffi - 
cient. Cates gui tam v. Winter, E. 
29 Geo. 3. ib, 

20. The Court will not ſet aſide the 
proceedings in ejectment for irregu- 
larity, becauſe the notice at the foot 
of the declaration is ſubſcribed in 
the name of the nominal plaintiff, 
inſtead of the caſual ejector. Ha- 
zlewwoed d. Price v. Thatcher, Tr. 
29 Geo. 3. 351 

21. This Court will not ſtay the pro- 
ceedings in debt on a. penal ſtatute 
after verdict, though no affidavit has 
been filed that the offence was com- 
mitted in the county where the ac- 
tion is brought, and within a year 
before the bringing of it. Leigh gui 
tam v, Kent, D. D. Tr. 29 * 

2 

22. A teflatum fi. fa. was ſet aſide for 
irregularity, no original ,. fa, bau- 
ing iſſued to warrant it. Brand v. 
Mears, Tr. 29 Ges. 3. 388 

23. But ſoch an irregularity may be 
cured by the 3 roduction 
of a fieri faciat. ib. and Cowper- 


thwaite v. Orwen, Z. 30 Geo. 3. 
38 2 


659 
24. And 
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24. And if a fl. fa. be ſued out into 
one county (when it ſhould have | 


been a e. fi. fa.) without any ori- 
ginal A. /a., and the plaintiff (ee out 
an original F. fa. the Court will 
permit the party to amend the for- 
mer on paying the coſts. Page 659 
25. Where a ca. /a is returnable: 
againſt the principal on a particular 
day, before which a writ of error is 
allowed and ſerved, that operates as 
a ſuperſedeas to any proceeding 
againſt the bail, though the . /. 
has lain four Gays in the ofhce be- 
fore the allowance of the writ of 
error, Perry v. Campbell, Tr. 29 C. 3. 
0 

26. A creditor may lewful'y . 
detainer againſt his debtor, who i- 
in fact reſident within the wells of 
the Fleet, though he be not there by 
compulſion. Hillinſon v. Jaques, Tr. 
29 Geo. 3. 392 
27. When a record is removed here 
from a county Palatine Cuurt by 
writ of error, and that writ is gen- 
proſſed, this Court will award execu- 
tion. Cowperthwaite v. Owen, E 
30 Geo, 3. 657 
28. If a rule to ſhew cauſe why there 
ſhould not be judgment as in cab 
of a non-ſuit be diſcharged on an 
aflidavit, which contains an anſwer 
falſe in itlelf, the Court will not 
afterwards open the matter on an 
attidavit, which diſproves the con- 
tents of the former one: but if they 
ſaw reaſon to doubt it at the time 
they would ſuſpend their judgment 
till the matter was inquired into. 
Davis v. Cottle, Al. 30 Geo. 3. 405 
29. Joſtices in Seſſions have no au- 
thority to fix the bailift's fees for 
arreſt in civil ſuits; nor will B. X. 
allow more than the uſual fee of one 
guinea, though more was in fact 
paid, in compliance with a table of 
fees ſettled by the Seſſions, and acted 
upon in practice for many years. 
Beoldero v. Moſs, M. 30 Ges. 3. 417 
30. When a defendant is brought vp 
for judgment, his acts ſubſequent to 
the trial may be conſidered, either 


by way of aggravating or mitigating | 


— — 


— — — 


the puniſhment, even though they 
be. {ſeparate and diltina offences, 
for which he may be afterwards py. 
niſhed, But in ſuch caſes the Court 
will take care not to infli&t a greater 
uniſhment than the principal charge 
itſelf will warrant. R. v. Withers, 
M. 30 Geo. 3. Page 428 
and R. v. Walter, M. 30 Geo. 3. 432 
31. Where the plaintiff became a 
bankrupt between jnterlocutory and 
final judgment, and ſued out execu- 
tion in his own name, the Court 
refuſed to ſet aſide the proceedings, 
becauſe by the bankruptcy the tuir 
did not abate. Wangh v. Auſten, M. 
30 Geo. 3 437 
32. It appearing that the bill in a 
penal action had been taken off the 
file, the Court permitted it to be 
ſupplied from a copy taken by the 
plaintiff himſelf, Petrie v. Benfield, 
M. 30 Geo. 3. 476 
38. If the plaintiff take no ſtep in the 
cauſe for three terms, and in the 
fourth ſign a concilium, and obtain 
judgment in the fifth term, the ſign- 
ing the concilium is taking a ſtep in 
the cæuſe, io as to make it unneceſ- 
ſary to give a term's notice. Bland 
v. Darley, H. 30 Geo. 3. 530 
34. The rule, requiring a term's notice 
after a delay of four terms, is to 
prevent ſurprize on the defendant, 
and therefore does not apply where 
the prcceedings have been delayed 
at the defendant's requeſt. ib, 
35. Defendant, after a verdict again 
him obtained a rule for a new trial, 
which after argument on a ſubſe- 
quent day was diſcharged ; be then 
pleaded a plea uit darrein continu- 
ance, entiiled of the term generally ; 
and the Court refoſed to order a 
ſpecial memorandum of the day 
when it was filed under theſe cir- 
cumſtances. Lexell v. Eaftaf, M. 
30 Geo. 3. 554 
36. If a plea puis darrein continuance 
| be filed and verified on oath, the 
Court cannot ſet it aſide on motion, 
but are bound to receive it, 6. 


37. The writ of capias ilagatum, and 


the ſheriff's return to it, ought * 
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be filed with the clerk of the exi- 
gents. Reynolds v. Adams, II 30 C. 3. 
| Page 578 

38. If the plaintiff ſue the defendant 
by a wrong chriſtian name, and the | 
defendant appear by his right name, 
the plaintiff may declare againſt 
him 2 ſuch right name. Deo v. 
Butcher, E. 30 Geo. 3. O11 
« Secus, if the plaintiff file common 
bail for him according to the ſtatute 
by his right name. 15 


40. Or, if the /atitar be ſued out 
againſt the defendant by one chriſtian 


name and the alias by another, and 
the plaintiff afterwards proceed, the | 
Court will ſet aſide the proceediops | 
for irregularity. Corbet v. Bates, E. 
30 CG. 3. C060 
41. A declaration muſt be entitled of | 
the term when the writ is returnable, 
though in certain caſes according to 
the practice of the Court it need 
not actually be file till the next 
term: ſo that in theſe latter caſes | 
the plaintiff cannot recover any de- 
mand ariſing after the term when 
the writ is returnable, though before | 
the declaration is aQtually filed, 
Smith v. Muller, E. 30 Geo. 3. 624 
42. If the laſt of the four days for 
pleadivg in abatement happen on a 
Sunday, the defendant may file ſuch 
a plea on the 5th day, Lee v. Carl. 
ton, E. 30 Geo. 3. 642 
43. When a record is removed here 
from a county Palatine Court by 
writ of error, and that writ is non- 
proſſed, this Court will award exe- 
cution. Cowperthwaite v. Owen, in 
Error, E. 30 Gee. 3. 657 
44. If one of two defendants ſuffer 
judgment by default and the other 
go to trial, the plaintiff cannot be 
nonſuited as to him, but ſuch de- 
fendant mult have a verdi& if the 
plaintiff fail to make out his caſe, 
Hannay v, Smith, Tr. 30 Gee. 685 
2 


45. An attachment of privilege is not 
a continuance of a bill of Midaleſex, 
{o as to avoid the ſtatute of hmita- 
tions. Smith v. Bower, Tr. 30 G. 3. 


ib. | 


46. The Court will not permit a de- 
vice, not having been in poſſeſſion, 
to be made defendant in ejectmeat 
inſtead of the tenanr, as landlord, 
uncer the 11 Geo. 2. c. 19. / 13. but 
they will permit the beir at law, or 
remainder-man claiming under the 
ſame tile. Lovelock d. Norris v. 
Dancaſier, Tr. 30 Geo. 3. Page 783 

47. The cuſtos brevium is to indorſe on 
every writ on what day and at 
what hour it is filed. Reg. Gen. Tr. 


33 Geo. 3. 787 


PRE RO GGATIVE. 
The king by virtue of his preroga- 
tive is exempted from the payment 
of taxes collected perſonally from the 
ſubject, and not mingled with the 
price of the commodity before it is 
known by whom it is to be made 
uſe of; therefore an expreſs ſent 
upon government ſervice is not liable 
to pay the duty on poſt horſes im- 
poſed by 25 Geo. 3. c. 51. J. 4. X. 
v. Cook, H. 30 Ces. 3. 159 


PRESCRIPTION. 


| See PLEaDinGs, No. 2. 


PRISONER, 


See Aa REST, No. 2. 


1. Interlocutoty judgment having been 
ſigned apgaialt a priſoner in cuſtody 
of the marſhal, the pant ff's a tor- 
ney touk a cognowit trom him for 
200. with a defea/ance on paying 
49 J. (the real debt,) and the coits; 
but no attorney was preient on the 
part of the defendant : though this 
caſe was not ſtrictly within the rule 
of the 15 Car. 2, wrich only men- 
tions priſoners in the cultody of the 
Heri 's officers, yet the Court inter- 
fered for tne relief of a priſoner, 


Parkinſon v. Caines, E. 30 Geo. 3. 


616 


2. But at the plaintiſf's reque! they 
permitted him to alter his judgment 
to the real debt on paying the coits, 

14. 


3G 3 
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PRIVILEGE. 


See AxREsT, No. 1. 4. LiMITA- 
TIONS, Statale , No, 3. 


PROBATE. 


1. A probate, as long as it remains un- 
repealed, cannot be impeached in 
the temporal courts. Allen v. Dun- 
das, H. 29 Geo. 3. Page 125 

2. Payment of a debt to an executor, 
who has obtained a probate of a 
forged will, is a cilcharge io the 
debtor of the inteſtate, notwithſtand- 
ing the probate be afterwards de- 
clared null, and- adminiſtration be 

ranted to the inteſtate's next of 

Ein. 16. 


6 


PROFERT. 


1. A deed may be pleaded as loſt by 
time and accident, without profert. 
Read v. Brookman, E. 29 Geo. 3. 151 


PROHIBITION, 
Ces ADMIRALTY. 


1. Prohibition to ſpiritual court will 
be granted after ſentence, if it 
appear on their proceedings that 
they have exceeded their juriſdic- 


tion. Leman v. Goulty, H. 29 G. 3. 


| 3 

2; Therefore, though they may com- 
pel churchwardens to deliver in their 
accounts, yet as they cannot decige 
ox the propriety of the charges, a 
prohibition will be granted it they 
do, ib, 
3- If it appear that the Court of Ad- 
miralty is proceeding in a queſtion 
over which it has no juriſdiction, a 
court of common law will grant a 
prohibition, without impoſing any 
terms on the party applying for it. 
Velthaſen v. Ormſley, Tr. 29 Geo. 3. 


315 
PROMISSORY NOTE, 
Sie BiLLs or EXCHANGE, 


PROVISO, Triu/ by. 
Sie TRIAL, No. 1. 


| 


PUBLIC. 


1. Public taxes, &c. extend to the 
poor's rate. R. v. Scett, E. 30 C. z. 
Page 62 


PUIS DARREIN CONTINUANCE, 
See PRacTice, No, 35, 36. 


PURCHASE. 


See SETTLEMENT Gy Eflate, No. Js 
4, 5 | 


Q. 
QUARE IMPEDIT. 


1. On a commiſſion of charitable uſes 
ic wes agreed between the lord 
of the manor of A. and the inhabit- 
ants of V. within the manor that 
certain copyhold lands ſhould be let 
for the maintenance of a ſtipendiary 
curate of the chapel of V, to be 
nominated by a majority of the 
inhabitants, and to be allowed by 
the lord, and by him preſented to 
the ordinary for a licenſe to preach ; 
the uſage of nominating, &c. had 
been purſuant to the agre-ment: 
and now, the lord having refuſed to 
allow and preſent the nominee of a 
majority of the inhabitants, the 
latter prayed a mandamus, which the 
Court refuſed; for their right is 
either a mere truſt, and then their 
remedy is in equity, or it is a legal 
right, and then a guare impedit will 
lie. R. v. Marquis of Stafford, E. 
30 Geo. 3. | 646 
If the right of nomination be in one, 
and of preſentation in another, and 
either impede the other in his right, 
a guare impedit lies. ib. 
. Where the right of nominating is 
in A. and of preſenting in B., B. is 
to judge of the qualification of the 
perſon nominated, in the ſame 
manner as a biſhop does : but if the 
perſon preſenting object to the no- 
minee on the ground of immorality, 


that muſt be tried by a jury, 26, 


QUI TAM ACTION. 


See Penal Acriox. PAYMENT OF 
Monty 1nTo COURT, 


QUO WARRANTO. 
See InsPECTION. 


1. The Court refuſed to grant a guo 
awarranto information, becauſe the 
party applying for it had agreed not 
to inforce a bye- law upon which he 
now grounded his attempt to im- 
peach the defendant's title. R. v. 
Mortlock, E. 29 Geo. 3. Page 300 

2. The Court will in no caſe grant 
a quo warrants information after 
twenty years quite poſſeſſion. R. v. 
J. Newling, Tr. 29 Geo. 3. 310 

3. Applications made within that time 
may be refuſed on particular circum- 
ſtances. 15. 

4. The Court refuſed to grant an in- 
formation againſt one who had ſerved 
the office of mayor twelve years be- 
fore, when the rule to ſhew cauſe was 
obtained upon an affidavit that the 
relator did not believe he had been 
duly ſworn in, and the rule was op- 
poſed by an affidavit, which did not 

. expreſsly allege that he had been 
duly ſworn, but ſtated that he ap- 
peared by the corporation byrks to have 
been ſeworn in. ib. 

5. Suck an application refuſed after 14 
years quiet poſſeſſion. R. v. Pike & 
Pri deaux, Tr. 10 Geo. 1. 311 

6. Refuſed after eight years, though 

applied for on an affidavit of the 

town-clerk that the defendant had 

not taken the oaths of allegiance, &e.; 

it appearing by the corporation 

books that he had, and it not being 

a recent complaint. R. v. Mayor of 

Helleſton, H. 12 Geo. 1. 16. 

It is no objection to an application 

for an information in nature cf a 

A warranto againſt a mayor for not 
aviog taken the ſacrament within 

the proper time before his election, 

according to the 13 Car. 2. fl. 2. 

c. 1., that the relators concurred in 

his election; becauſe that defect is 

a latent one, arifing from the omiſſion 


of an act poſitively required by the 


| 
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Legiſlature, R. v. Smith, H. 30 G. 3. 
Page 573 

8. And the Court for ſuch an omiflion 
will grant an information at the 
prayer of a mere ſtranger to the 
corporation, becauſe it concerns the 
Intereſt of the whole kingdom. R. 
v. Brown, E. 29 Geo. 3. ib. 574, u. 
9. An information in nature of a guo 
warrants lies againſt a port-reeve of 

a borough and manor, who as ſuch, 
is the returning officer of the 
borough. N. v. Mein, E. zo G. 3. 
g6 

10. If the affidavit in ſupport 4 
rule for ſuch an information omit a 
material fact which is ſtated in the 
affidavic filed on the other fide, the 
latter affidavit may be read by the 
proſecutor in ſupport of his rule. 76, 
11. In general the title of the electors 
is not to be brought in queſtion by 
attacking the title cf the perſon 
elecied by them : but this rule does 
nat apply where there is no method 
of proſecution by which the title of 
the electors may be queſtioned in the 
firſt inſtance. 10. 
12. Information in nature of quo wars 
ranto lies againſt a perſon claiming 
to have a right of voting by virtue 
of a burgape tenement, Horſbam 
caſe, H. 30 Geo. 3. 599, A. 


. R. 


RATE 
See SETTLEMENT BY RaTE. 


1. Fiſh are tithable by cuſtom; and 
the proprietors of ſuch tithes are 
liable ro be rated to the relief of 
the poor, R. v. 7. Carlyon, Tr. 
29 Geo. 3. 385 

2. A perſon entitled to toll tin and 
farm dues (which are certain por- 
tions of the tin raiſed by the adven- 
turers in the tin mines) is liable to 
be rated to the poor in reſpect * 
thereof. R. v. St. Agnes, M. 30 G. 3 | 

480 

3. Where the Seſſions found that th 

maſter gunner at Seaford was ther 

occupier of the Battery Houſe theres 
3G4 whic 


1 a 
wh. 
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which was the property of the 
Crown, and from whence he was re- 
moveable at pleaſure; it was held 
that the / found of his being the 
occupier precluded any other queſtion, 
and fixed his liability to be rated to 
the relief of the poor. R. v. Hurdis, 
M. 30 Gee. z. Page 497 
4+ Perſons holding houſes or lands 
under the Crown, or under any hoſ- 


pita], if for their own Jeparate benefit, 
are liable to be rated. ib. 


5. An exemption in a private ſtatute in 
12 Car. 2. of lands given to charit- 
able purpoſes © from all public taxes, 
„charges, and aſſeſſments, whatſo- 
« ever, civil or militarv, extends to 
« the poor's rate.“ N. v. J. Sceit, E. 
30 Geo 3. 602 


REASSURANCE. 
See ASSUMPSIT, No. 3. 


| REBELLION. 
See Covenant, No. 5, 6. 


RECOGNIZANCE., 
Sore Cos rs, No. 7. 


REGISTRY. 
See Sure, 


— KTLIFEF. 
Sce SETTLEMENT ——(y Certificate, 


No. 3. 


1. When relief is granted to a poor 
perſon, ouly ſuch perſon (and not 
any of the reit of the family) is ob 
liged to go into the workhouſe, 
under the 9 Geo. 1. c. 7. . 4 X 
v. Haigh, E. 30 Ceo. 3. 637 


REFERENCE. 


1. Hereafrer it is recommended that 
where the parties intend to refer a// 
diſputes, the terms of the reference 
be of all matters in difference be- 
« tween the parties; and when the 
reference is only intended to be 
of the matter in the particular cauſe, 
it be of ail matters in difference 
ks in the cauſe,” Smith V, Muller, 
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E. 30 Geo. 3. 626 


REMAIND ER. 
See Devise. 7 


REMOVAL, 


1. A huſband man, who has actually 
ſerved in the militie, and is married, 
may be removed to his place of 
ſettlement before he becomes charge. 
able to the pariſh from which he is 
removed; for by 26 Geo. 3. c. 107, 
J. 131. only thoſe militia men, abe 
exerciſe any trades, are irremovable, 
R. v. Cabenop, H. 29 Geo. 3. Pa. 133 

2. But thoſe who are privileged morando 
are privileged eundo ib, 

3. If two juſtices take the examina. 
tion of a pauper relative to his ſet. 
tlement, but do not remove bim, 
and the pauper afterwards die or 
become inſane, whether two other 
Juſtices may remove his family on 
it? Lu. ? R. v. The Inhabitants of 
Erifwell, Tr. 30 Geo. 3. 707 


REPLEVIN. 


1. Where the deferdant in replevin 
made cognizance for rent in arrear, 
and the jury found a verdict for him, 
and damages to the amount of the 
rent claimed in his cognizance, 
avithout finding either the amount of 
the rent n arrear, or the value of the 
cattle diftrained, and judgment was 
entered for the damages aſſeſſed, the 
Court permitted the defendant to 
amend his judgment, and to enter a 
judgment pro retorno habendo, after 


a writ of error brought, Rees v. 
Morgan, in error. Tr. 29 Geo. 3, 
349 


2. The Court will not give judgment 
as in caſe of a non-ſuit, in replevin, 
under 14 C. 2. c. 17. Jones v. Con- 
cannon, Tr. 30 Geo. 3. 661 


RIVE RS. 


1. The Public are not entitled at com- 
mon law to tow on the banks of an- 
cient navigable rivers. Ball v. Her- 
bert, E. 29 Gao. 3. 253 

2. The right muſt be founded either 
on ſtatute or on uſage, ibs 


« INDEX TO THE PRINCIPAL MATTERS. 82g 


* 
ROAD. 

Cee Hicuwar. 
ERDULESS 


1. Aſcertaining - the boundaries of the 
King's Bench priſon, E. 30 Gee. 3. 
Page 583 
rules. 10. 
= 
3. As to marking the bail pieces no- 

merically. ib. 660 
4. As to notice of trial in country 

cauſes, 16. 

As to indorſing on the writ the time 


2. As to the granting of day 


when filed. Tr. 30 Geo. 3. 787 
8. 
SACRAMENT, 


See Quo WaRRARN TO, No. 7, 8. 


SCIRE FACIAS, 
See BANKRUPT, No. 4, 5. 


SEIZURE. 


See COPYHOLD, No. 1, 2, 3, 4, 5, 6, 
7758. 


SENTENCE. 


See ECCLESIASTICAL Cour. 


SESSIONS. 
See APPEAL. 


1. The pariſhioners, as well as the 
overſeers, may appeal to the Seſ- 
ſions under the 43 El. c. 2. againſt 
the appointment of overſeers. R. 
v. Forreſt, H. 29 Geo. 3. B. R. 38 

2. The Seſhions are not bound to re- 
ceive and adjourn the hearing of an 
appeal againſt an order of removal 
at the next Seſſions, if they think the 
appellants had ſufficient time to be 
prepared to try it, and to give notice 
to the reſpondents. R. v. Tuſtices 
of Yorkſhire, North Riding, E. 29G. 3. 
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5 
3- The juſtices are to judge of the 
reaſonableneſs of the time, | 


4 - 4. If a court of general quarter ſeſſions, 


pext after an order of baſtardy, 
quaſh the order, this Court will not 
intend that a court of general ſeſſions 
intervened ; and unleſs that appear, 
the order of Seſſions will be con- 
firmed. R. v. Chichefter, M. 30 G. 3. 
Page 496 

5 If an order of removal be executed 
three daye before the Seſſions in & 
pariſh 20 miles from the place 
where the Seſſions are holden, and 
there is do appeal to thoſe Seſſions, 
the juſtices are not bound to receive 
an appesl at the following Seſſions, 
R. v. Juſtices of Herefordſhire, M. 
30 Geo. 3, 504 


S ET- OFF. 
See AGREEMENT, No. 3. 


1. in an action on a bond, the defends- 
ant mult ſer forth in the plea what 
is really due on the bond, before he 
is entitled to ſet off any croſs de- 
mand under the 8 Geo, 2. c. 24. J. 5+ 
and ſuch averment is traverſable. 
Symmons v. Knox, H. 29 Geo. 3. © 
2. A plea of ſet- off that the plainti 
was indebted to the defendant at the 
"time of the flea pleaded is bad; it 
ſhould Rate that he was indebted at 
the commencement of the action. Evans 
v. Profſer, E. 29 Geo. 3. 186 
3. It is no objection to a plea of ſet- 
off that the defendanc has brought 
an action againſt the plaintiff for the 
ſame ſum in which the plaintiff has 
paid the amount of the demand 
into court. ib, 
4. If a demand be payable at all 
events, though at a future day, it 
may be proved under a commiſſion 
of bankrupt againſt the debtor, or 
ſet off againſt an action brought by 
his aſſignees: but if it reſt in con- 
tingency whether it will become 
pay«ble or not, it cannot be fo 
proved or ſet off, unleſs it be for- 
feited at law. Hancock v. Entwiſtle, 
M. 30 Geo, 3 435 
5. Therefore where an agreement was 
made between the bankrupt and 
the defendant that a loſs upon cot- 


ib. | 


ton, which the latter had ſuſtained 
13 by 


Cee EmManciPaTION. 


2 
3. Bur where the apprentice cove- 


fixed at 19004, and that in fatis- 
faction of that ſum the baokrup: 
ſhould for four years recommend 
certain parcels of cotton to the de- 


fendant, which he ſhould purchaſe |. 


by notes at three months date, the 
clear produce on the ſale of which 
the bankrupt undertook ſhould 
amount to that ſum, in default of 
which he was to make good the de- 
ficiency, if living; it was held that 
ch ſum could not be ſet off by 
defendant againſt a demand 


made by the aſſiguces of the bank- 


rupt. Page 435 
Mutval credit may be conſlituted 


though the parties do not mean par- 


ticularly to truſt each other; as if a 
bill of e, change accepted by A. get 
into the hands of B., and B. buy 
goods of A., there is mutual credit 
between A. and B., which may be 
ſet off by B., though A. did not 
know when he let B. have the good: 
that ſuch bill was in his hands. 
Hanley ve Smith, E. 29 Geo. 3. 


507, u. 
SETTLEME Nx. 


Evipence, 


No. 16, 17, 18. Removal. 


— By APPRENTICESHIP, 


1. An indenture of a pariſh apprentice 


aſſented to by two juſtices /efarately 
is void, and gives no ſettlement, 


R. v. Hamftall Ridæuare, Tr. 29 G. 3 


380 


. Service under indentures of appren- 


ticeſhip, not ſtamped, gives no ſet- 
tlement. R. v. Edgeworth, Tr. 


Geo. 3. 353 


nanted in the indentures to provide 
for himſelf meat, drink, lodging, 
and phyſic in ſickneſs, during the 
term, for which benefit to the maſler 
no additional duty was paid under 


the 8 Ans. c. 9. / 45. the inden- 


tures were nevertheleis held good, 


and a ſettlement was gained under 


them; it not appearing whether 
certain weekly payments, which the 


maſter covenanted to make to the | 


— 


5 


4. 


6. 
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by means of the former, ſhould be, 


apprentice during the term, were 
not an equivalent. K. v. Walton in 
Le Dale, H. 20 Geo. 3» Page 513 


Where a maſter, after giving his ap. 


prentice leave to get another maſter, 
recommended to him to go to a particu. 
lar perſon in the ſame buſineſs, and 
make an agreement with him for Ii 
on good, which he accordingly did, 
and ſerved his ſecond malter tuo 
months before. his indentures were 
given up to him by his firſt maſter, 
ſuch ſervice with the ſecond maſter 
gained a ſettlement. R. v. Hel 
Trinity in the Iiaories, E. 30 Ges. z. 

605 
Mere 4nowledge of the maſter of the 
apprentice ſerving another perſon, 
without a conſent to the particular 
individual, is not ſufficient. 15. 


——— By CERTIFICAT®. 


A certificate perſon caonot be re- 
moved under 8 & gW. z. c. zo. till 
he is actually chargeable. R. v. &.. 
Mary Weflport, H. 29 Geo. 3. 44 


Therefore a probability that one of 


the certiſicated perſons reſiding to- 
gether in one family will become 
chargeable (as if a female be preg- 
nant with a baltard) is no cauſe for 
removing them. ib. 


. Where relief was given to a ſon and 


grandſon, living in a ſeparate houſe 
from the father, it was held to be no 
ground to remove him and his other 
children hving with him : but that 
part of the family only which was 
chargeable was removeable, ib, 
A certificate, — to receive 
the paupers when regucſted, means 
only when they ſhall be legally re- 
queited, namely, by two juſtices 
when the paupers become charge- 
able. ib. 


If it meant to receive them before 


they became chargeable, it would be 
void under the 3 U 9 z. c. 30.3 
for a certificate is only binding when 
it is conformable to that ſtatute. 76, 
If a perſon, formerly ſettled at A., 
receive a certificate from that pariſh 
while living on his own eſtate at B., 
the certificate is diſcharged by his 

ſub. 
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ſubſequent reſidence on his eſtate at 
B. R. v. Ufton, E. 29 C. 3. Pa. 251 
7. The pariſh of 4. conſiſted of ſeveral 
hamlets, having ſeparate church- 
wardens and overſeers; and a certi- 
ficate having been granted by ſome 
of them, deſcribing themſelves as 
officers of the pariſh at large, evi- 
dence was admitted to ſhew that 
they were the officers of the hamlet 
in which the pauper was ſettled. 
R. v. Samborn, E. 30 G. 3. 609 


— BY ESTATE. 


1. A huſband may gain a ſettlement 
by reſiding on an eſtate veſted in 
truſtees for the ſeparate uſe of his 
wife. R. v. Offehurch, H. 29 G. 3. 

114 

2. An equitable eſtate will confer a ſet- 
tlement. | 117 

3. A conveyance from a father to his 
ſon in conſideration of natural love 
and affetion and of 10 4. is not à pur- 
chaſe within the (tat. 9 Geo. 1. c. 7. 
and a reſidence upon it will give a 
ſettlement. R. v. U/ton, E. 29 Gee. 3. 

251 

4. Purchaſe in that ſtatute means — a 
* pecuniary conſideration.“ ib, 

5. Where the conſideration expreſſed 
in the deed of conveyance was 28 /. 
under which the pauper claimed his 
ſettlement, pars! evidence was ad- 
mitted to prove that 30. was the 
real conſideration, R. v. Scammon- 
den, M. 30 Gee. 3. 47 

5. The mortgagee of ſeveral houles, 
after recovering poſſeſſion in eject- 
ment, permitted the mortgagor to 
inhabit one of them for à particular 
purpoſe; the latter gained no ſettle- 
ment by ſuch reſidence; for he was 
not in poſſeſſion as mortgagor. X. 
v. Catberington, Tr. 30 Geo. 3. 771 


—— By Hi INS AND SERVICE. 


I. The ſervant, having been hired for 
and ſerved 11 months for 10 guineas, 
was told by his maſter at the ex- 
Piration of that time that ** he 
% might ſtay on an end,” without 


mentioning the wages, to which the | 
ſervant aſlented ; the ſecond agree- 


q 


—— 


2. 
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ment was held to be a general 
hiring, ard the party ſerving a year 
under it gained a ſettlement, R. v. 
Macclesfield, H. 29 Geo. 3. Page 76 
A hirivg three days after Michaelmas 
till the Michaelmas following in 
Leap-year, together with a ſervice 
till the day after Michaelmas-day, 
making 365 days, will not give a 
ſettlement, R. v. Ackley, E. 29G. 3. 


250 

3. If a ſervant be un married at he 
time when he is hired for a year, 
he gains a ſettlement by a year's 
ſervice, though he-marry before the 
ſervice commences. R. v. Allendale, 
Tr. 29 Geo. 3. 382; C K. v. Stan- 
nington. 385 
4. The pauper came to an inn at the 
requeſt of the waiter (who was ill) 
to help him, and continued there 
boarding and lodging for 19 months; 
and the waiter went away in 13 
months; after which the pauper 
continued to ſerve in the ſame 
manner that he had done before, 
without making any agreement at 
all with the maſter, though the 
maſter knew of his being in the 
ſervice the ſecond day: It was held 
that he did not gain a ſettlement 
by ſuch ſervice, becauſe there was 
no hiring for a year, either expreſs or 
implied. He could only be conſi- 
dered as the ſervant of the maſter 
for the laſt ſix months. R. v. St. 
Matthew Ipfavich, M. 30 G. 3. 449 
5. A ſervant, who was ill-treated and 
turned out of doors by his maſter 
three days before the end of the 
year, and who refuſed (on his maſ- 
ter's requeſt the next day) to return 
into the ſervice, did not gain a ſet- 
tlement by his ſervice 1 his 
maſter paid him his wages for the 
whole year. R. v. Grantham, Tr. 


30 Ges. 3. 754 


By Orriex. 


1. If a churchyard lie in two pariſhes, 
the ſexton may gain a ſettlement in 
the one in which he reſides, although 
no part of the church lie within 
that pariſh, R. v. Liverpool, M. 
29 Geo. 3, 118 
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By RATE. 


1. Whether the landlord or tenant be 
rated to the land-tax, (both names 
being in the rate,) is a queſtion of 
fat to be found by the juſtices at 
Seſhons; and if they flaie it as a 
fact, this Court is precluded from 
confidering Whether they have drawn 
a right concluſion, though they ftate 
all the other circumſtances of the 
caſe. R. v. Felkfione, M. 30 G. 3. 

Page 505 

2. The pavper being duly rated and 
having abſcondcec, his landlord de- 
fired the collectors to levy a diſtreſs 
on his goods, leſt he (the landlord) 
ſhould leſe the money; in conſequence 
of which they went to the houſe 
where the pauper's daughter ſaid a 
friend of her father would aſſiſt them; 
they then went to this friend, who 
gave a guinea to the collectors, who 
zhereout received the tax; this was 
held payment of the rate by the 
pauper. R. v. Bridgewater, H. 
30 Geo. 3. 550 

By TAKING A TENEMENT. 

1. Renting a dairy will give a ſettle- 
ment. R. v Piddletrenthide, Tr. 30 
Geo. 3. 77 

2. So will a rabbit-warren, though the 
party taking it have no interelt in 
the ſoil, except that of entering upon 
the warren to kill rabbits. 16. 


SHERIFF. 


Sie PRACTICE, No. 12. 


3. Whether the ſheriff, who ſells a 
term in poſleſſion of the debtor un- 
der a f. fa. may not put the vencee 
in poſſeſſion. LA. Taylor v. Cole, 
E. 29 Geo. 3. 295. 298 

2. Where a tenant is in poſſeſſion and 
the execution is againſt the l-ndlord, 
whoſe term is to be ſold, the ſheriff 
cannot turn the tenant out of poſ- 
ſeilon. Semb. 298 


SHIP, 
See Licur-Houvsk Duties. 


| 
1. An ab/elute bill of ſale of a ſhip then 


at ſea is void by 26 Geo. 3. c. 60. 
. 17. unleſs the certificate of the re- 


| 


: 


N 


| 


giſtey be recited therein. Rollefon v 
Hibbert, M. 30 G. 3» Page 406 
2. Although the vendee give at the 
ſame time an undertakiug to reſtore 
the ſhip on a future day on payment 
of « certain ſum advanced by him on 
the credit of this ſecurity, ih, 
3. And, though the venoce had alſo the 
grand bill of 1ale, and had taken pol. 
ſeſton of the ſhip immediately on 
her arrival, it was held that he could 
not retain the ſhip, as having a lien 
on her, agsinſt the aſſignees of the 
vendor, who became a bankrupt af- 
ter this transfet of the ſhip. ib, 


SMUGGLING, 


See INSURANCE, No. 1, 2. 


1. An aQtion cannot be maintained by 
ſeveral partners for goods (old by 
one of them living in Guern/ey, and 
packed by him in a particular man- 
ner for the purpoſe of {muggling ; 
though the other partners, who re- 
ſided in England, knew nothing of 
the ſale; for it is a contract by ſub- 
jects of this country made in contra- 
vention of the laws: ane this caſe 
mult be conſidered in the ſame light 

as if all the partners refided in Eng- 
land. Biggs and Others v. Law- 
rence, M. 30 G. 3. 454 


' SOLDIERS, 
Sce Removal, No. 1. 


SOLVIT ad Diem. 
See AGREEMENT, No. 3. 


SPIRITUAL COURT. 
See PROHIBITION, No, 1, 2. 


SPIRITUOUS LIQUORS 
See LicEnSES. 


STAMPS. 


| 1. A broker, when be bought goods for 


his principal, agreed for 3 ber cut. 
to indemnify him from any !oſs on 
the re- ſale; it was held that this 


agreement if reduced to writing need 
not 


— 
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| dot be ſtamped, under the 23 Geo. 3. 
c. 58 ; it being a contract relating to 
the ale 7 goods, which by the 4th 

PO 


ſection of that ſtatute is exempted. | 
Curry v. Edenſor, H. 30 G. 3. 
Page 524 


STIPENDIARY CURATE, 
der Max DAuus, No. 3, 4, 5. 


STOCK JOBBING. 
See Ass uurstir, No. 4, 5, ©. 


STATUTES citeD OR COMMENTED 
UPON. 


Ser Liutrarioxs, Statate . 


Hex AY III. 
20. c. 4. (St. Merton). Waſte. 446 


EDwARD I. 
6. c. 1. (Stat. of Gloucefter). Coſts. 


3 
13. c. 46. [ Nefminſter 29. Waſte 440 


Hz NAY VI. 
8. c. 10. Outlawry. 501 
8. c. 12. / 2. Amendment. 350 
23. c. 10. Fees. 417 
Hzexey VIII. 
6. c. 4. Outlawry. 501 


33. c. 1. Falſe tokens. 99 
32. c. 34. Grantees. Reverſions. 323 


ELIZABETH. 
g. 24-8 / 2. Colts. 511 
iE. c. 3. Appeal. Seſſions. Baſtardy. 
496 
18. c. 5. Penal Action. 302 
31. c. 4. Outlawry. 501 
43+ c. 2. /. 6. Overſeers, 38 
»-— /. 5. Pariſh apprentices, 107. 380 
— . 6. Colts. 37 
Jauss ]. 

21. c. 4. J 2. Penal action. 362 
— c. 16. Limitations, 172, 3 

— c. 19. Bankrupts, 


318. 618 


Charters II. 
13& 14. c. 12. / 2. Appeal. Seſſions. 


496. 504 
—_— Diviſion of pa- 
riſhes, 746 


17. c. 7. ½ 3. Replevin. P. 0 
22 C23. c. 9. Coſts, ha _ 


William and Mar. 


4 & 5. c. 22. Oatlawry. 501 

5. c. 11. / 2, 3. Colts. Attachment. 

12 

8 S 9. c. 30. Certificates. * 
ANNE, 


7. c. 12, Ambaſſadors, Servants. 80 
8. c. 9. J. 45. Indentures. Stamps. 


515 


Georce I. 
9. c. 7. . 4. Poor, Majority. 5 
7 


3 
— /. 8. Appeal to Seſſions. 


150. 504 
—— /. 5. Purchaſe, 251 
c. 29. Feme Covert. Copyhold. 
162 

11. c. 4. J 2. Corporation. 352 

GEORGE IL, 

2. c. 22. Set- off. 68 
2. c. 24. Bribery, 5 
5. c. 30. Set-off, oy 
7. c. 8. Stock- jobbing. 418 
8. c. 24. Set-off. Bond. 65 
9. c. 38. Bribery. 6 


12. c. 36. Copy-right. 509 
14. c. 17. Judgment of nonſuit, 1. 661 
19. c. 37. Re- aſſurance. 266 
22. c. 44+ Soldiers exerciſing trades. 


135 
23. c. 27. Weſtminſter Juriſdiction. 452 


| — c. 33. Middlejex Juriſdiction. 16. 
26, c. 28. Licenſes. 60 
30. c. 24. Falſe pretences. 98 
32. c. 28. Fees. 417 

Geonck III. 

5. c. 46. Licenſes. 550 
13. c. 08. / 5. Penalty. 448 
14. c. 48. Wagers. Inſurance. 693 
— c. 78. /. 41. Party-wall. 458 
— c. 79. Intereſt, Colonies, 425 
16. c. 5. America. 477 
17. c. 26. /. 3, Annuity {.&. 298. 554 
— c. 106, Appeal. 776 
19. c. 67. Prize. 340.344 
20. c 36. Apprentices. 523 


23. c. 38. Agreements, Stamps. $524 
23. c. 70, 


23. c. 70. Notice. Computation. 


. Page 623 

24+ c. 6. Soldiers exerciſing trades. 134 
25. c. 27, Apprentices. 523 
— . 51. Poſt-horſe act. 69. 72. 519. 
032. 637 

26. c. 60. J. 17. Regiſtry of ſhips. 
406 


— . 107, /. 131. Militia-men exer- 

ciſing trades, 134 
27. c. 26. Poſt-horſe act. 632. 637 
28. c. 38. Wool. Trial. 611 


SUNDAY. 
See PRAcrieg, No. 42. 


SUPERSEDEAS. 
See PRACTICE, No. 25. 


T. 


TAXES. 


See Posr-HoxsE Act. PrkROGa- 
TiVE, RATE, No. 5. 


TENANT. 
See LAN DIOR D and TENANT. 


TENDER, 


1. A tender of bank notes is good, un- 
leſs ſpecially objected to on that ac- 
count at the time, Wright v. Reed, 
H. 30 Geo. 3. 534 

2. If A. B. and C. have a joint de- 
mand, and C. has a ſeparate demand 
on D., and D. offer 4. to pay him 
both the debts, which 4. refuſes 
without objecting to the form of the 
tender, on account of his being en- 
ticled only to the joint demand, D. 
may plead this tender in bar of an 
action on the jointdemand,and ſhould 
ſtate it as a tender to A. B. and C. 
Douglas v. Patrick, Tr. 30 Geo. 3. 

683 


TIME. 


1. Where computation of time is to be 
made from an a& done, the day on 
which the act is done is to be inclu- 
ded in the reckoning, Caſtle v. 


Burditt, E. 30 G. 3. 623 | 
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2. Therefore, when the law requires 
that a month's notice of an action 
be given, the month begins with the 
day on which the notice is lerved, 


Page 6zz 


TIN. 
See Rare, No. 2. 


TITH ES. 
See RATE, No. 1. 


TO WING. 
See Rivers. 


TOWNSHIP. 
See Panin, 


TRANSITU. 
Ser ConsiGnoR, 


TRESPASS, 


See PLEADING, No. 2+ 5, 6. 10, 11, 
32, 13. 


1. A perſon may juſtify hunting foxes 
over the grounds cf another, becauſe 
they are noiſome animals. Nicholas 
v. Badger, 37 & 38 El. C. B. x. (a). 
N 259 


TRIAL. 


1. When a plaintiff has carried a record 
down for trial once, the Court will 
not give judgment as in cale of 
non-ſvit for not carrying it down 2 
ſecond time, even tho? it be made 2 
remanet the firſt time. Mewwburn v. 
Langley, H. 29 Gee. 3. ! 

2. The meaning of the 74th ſection of 
28 G. 3 e. 38. J 31. (relative to ex- 
porting wool) which enacts that any 
information upon it ſhall be tried by 
a jury, 10 be ſummoned out of another 
county than that where the fact was 
committed, is tha! the trial ſoall be 
had in anther county : avd under the 
311 ſection the cuurt out »f which 
the record iſſues is o give judgment; 
and not the court of Nis Fiu, 
where it is tried. Dyer v. Hain/- 


worth, E. 30 Geo. 3. z oo 


es 
n 
ꝛe 
d, 


3 
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3- Where ſhort notice of trial is to be 
accepted in country cauſes, ſuch no- 
tice ſhall be given at leaſt four days 
before the commiſſion day, one day. 
excluſive, and the other incluſive. 
Reg. Gen. E. 30 G. 3. Page 660 


TRINITY HOUSE. 


dee LicyT-HOUSE DUTIES. 


TROVER. 


See BanKRUPT, No. 1. CONSIGNOR. 
Suit, No. 3. 


V. 
VARIANCE. 


See PLEADING, No. 25. 


1. A corrupt agreement for the forbear- 
ance of money till one or. the other 
of two days, at the option of the 
borrower, muſt be pleaded according 
to the fact in the alternative; and if 
it be ſtated as an abſolute forbear- 
ance till one of thoſe days, the evi- 
dence will not ſupport the plea. 
Tate v. Wellings, H. 30 Ceo. 3. 531 

2. Plaintiff covenanted to build two 
houſes for 5004. by a certain day, and 
averred in an action of covenant for 
the money, that the houſes were 
built in the time; evidence that the 
time had been enlarged by paro/ 
apreement, and the houſes finiſhed 
within the enlarged time, wil! not 
ſupport the declarations Littler v. 
Holland, E. 30 G. z. 590 


VENDOR, 


See ConsicnoR, 


VENUE. 


See ATTORNEY, No. z. 


1. In an action for a libel, the Court 
will change the venue into a county 
in which it was both written and 
publiſhed. Freeman v. Norris, E. 
29 Geo. 3. 306 


2.50 if written here, and ſent by leiter 


out of the kingdom, ic may be 


| 


Metcalf v. Markham, E. 30 G. z. 
Page 65 2 
3. The venue in the margin may ai, 
but cannot hurt the plaintiff. Mel- 
lor v. Barber, Tr. 29 Geo. 3. 387 
4. Where in debt on bond by an admi- 
niſtrator the declaration alleged that 
adminiſtration was granted by the 
Biſhop of Litchfield and Coventry, 
and the venue in the margin was laid 
in London, but the bond was ſtated 
to be made at Derby, which is within 
the dioceſe, the Court on a general 
demurrer held that to be ſufficient, 
and that the bad venue in the 
margin was cured by the ſtatute of 
jeofails, 337 
5. An affidavit to, change the venue 
from A. to B. mult flate that the 
cauſe of action aroſe in B. and not in 
A., or elſewhere out of B. Allen v. 
Grifithi, M. 30 Ges. 3. 495 


VERDICT. 
See AMENDMENT, No. 1. 3. 


1. If the jury find a verdi& for the 
plaintiff with one penalty, general- 
ly. in a penal action, and the plain- 
tiff apply it to one count, he can- 
not afterwards apply it to another, 
though the former be bad in point of 
law, and though the evidence would 
have warranted the verdict on any 
other count. Hollgaway g. f. v. Ben- 
net, M. 30 Geo. 3. 448 


VIDELICET. 

| See PLEADING, No. 25, 

1. Where any thing is pleaded under a 
widelicet, the party is not concluded 
by it ; /ecus, where there 15 no vide- 
licet. Symmonds v. Knox, II. 29 ay - 

| 8 


U. 


USAGE. 


1. Where the words of a charter are 
doubtful, they may be explained 
by uſage. Basin v. Winftantey, 

286. 288. 292 


changed to the county where written, | E. 29 Geo. 3. 


8 And 


And Gape v. Handley, M. 17 G. z. 
Page 288, n. 


USURY, 
See PlrAbixd, No. 18. 


1. The ſtat. 14 Geo. 3. c. 79. relates 
ſolely to ſecurities on land in Ireland 
and the Colonies. And therefore 
where A. contracted with B. for the 
ſale of an eſtate in the e Indies, 
and it was agreed that part of the 
purchaſe money ſhould remain ſecu- 
red by the bond of B. and C., and 

that bond was afterward* cancelled, 
and another executed in England, by 
Z. and D., reſerving 61. per cent. in- 
tereſt, (in the ſame manner as the for- 
mer one,) ſuch contract was held to 
be uſurious. Dewar v. an, . 
30 G. 3. 425 

2. The loan of money produced by the 
ſale of ſtock, on an agreement that 
the borrower ſhall replace this ſtock 
on a certain day or repay the money 
on a ſubſequent day, with ſuch in- 
tereſt in the mean time as the ftock 
itſelf would have produced, is not 
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uſurious, tho? the intereſt exceed 54. 
per cent., unleſs the tranſactiun be 
colourable, and a mere device to 
obtain more than legal intereſt. 


Tate v. Wellings, I. 30 Geo. 3. 531 


W. 


1. A wager that HJ. had purchai 
waggon of B. is not void at com- 
mon law, nor prohibited by ſtar, 
14 G. 3. c. 48.; ard an ation may 
be maintained upon it. Good v. El- 
lier, Tr. 20 Geo. 3. 6 

2. In general, a wager is legal, if it be 
not an incitement to a breach of the 
peace or to immorality, or if it do 
not affect the feelings or intereſt of 
a third perſon, or expoſe him to ri- 
dicule, or libel him, or if it be not 
againſt ſound policy. ib. 


— — 


WALES. 
See CEnTIORARL, | 


WARRANTY, 
See InSURance, No. 3. 


WASTE. 


See Evidence, No. 2. Manor, 


WEST INDIES. 
See Usury, No. 1. 


WESTMINSTER JURISDICTION. 

See JURISDICTION, No. 7, 8, 

1, Whether Wefminſter be s city within 
the 26 (Geo. 2. c. 28. relating to the 
granting of licenſes. Q.? R. v. 


Downs, II. 30 Geo. 3. Pa. 56g. 571-2 


WILL. 


See CorynoltD, No. 11. 
PrnoBaTE. 


Dev1se, 


1. Or conſtrued and in a ſurrender. 
Wright v. Kemp, M. 30 Geo. 3. 471 


WITNESS. 


1. In general a perſon is a competent 
witneſs, unleſs he be intereſted in 
the event of the ſuit. Bent v. Baker, 
in error. H. 29 Geo. 3. 27 

And unleſs the verdict can be given in 

evidence by him in another ſui;, 
Bell v. Harwood, Tr. 29 Ges. 3. 
208 

. Therefore one underwriter may be a 
witneſs for another in an action on a 
policy ſubſcribed by both. 27 
. And if he has engaged to contribute 
to the defendant's coſts, and has an 
action depending againſt himſelf on 
the ſame policy, and has joined as a 
plaintiff in a bill in equity for a diſ- 
covery, he may be made a competent 
witneſs by the defendant's relealing 
him from any contributions to the 
coſts in law or in equity, and by an 
offer by himſelf and the defendant to 
pay the coſts in equity, and diſmils 
the bill as to them, . 
. In ſome caſes even an intereſted per- 
ſon is a competen. witneſs from ne- 
ceſſity, as where the intereſt ariſes 
after a plaintiff or a defendant has 


an interelt in his teſtimony. ! 
5. In 
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5. In covenant for rent upon a leaſe by | 


A. to B, ihe point in iſſtue was whe- 
ther C. (whoſe title both admitied) 
demiſed firſt to A. or to another per- 
ſon; C. is a competent witnels to prove 
the point in ifſue; for the verdict 
cannot be gives in evidence in any gc- 
tion which may after ares be brought 
either by or againſt him. Bell v. 
Harwood, Tr. 29 Geo. 3. Page 308 
6. But it two perſons are contending (or 
the pofleflion, who are to pay rent in 
different tights, there the lavalord 
could rot be admitted a witnels to 
prove the demiſe in the <cettment. 
Per Bulier, J. ib. 
7. A witnels may refreſh his memory 
| by any book or paper, if he can at- 
terwords {wear to the fatt from his 
own recolledion: but if he cannot 
ſwear to the fact from recolledtion 
any ſerther than as fading it entered 


in a book or paper, the original book 
or paper mult be produced. Doe 
d. Church v. Perkins, Tr. 30 G. 3. 


Page 749 


WOOL. 
See JurisDicTION, No. g, 10. 


1. It is an offence within the ſtat. 
28 Geo. 3 c. 38. J 31. to preſs to- 
ther yarn made of wool; and a 
declaraiioa or information on this 
act need ao. aver that ff avas in ſuch 
CO fate as might be reduced to and uſed 
as wool again. Dyer v. Hainſworth, 
E. 30 Gee. 3. 611 

2. Semb. Such averment is only neceſ- 
fary in the caſe of a proſecution for 
« pretended manufattures.” ib, 


WORDS. 


| See D&eviss. Issus., On, PunLic. 


No OS THE THIRD VOLUME. 


The following valuable LAW-BOOKS have been late'y publiſbed by 
J. BurTERwoRTH, Leet Street. 


1 H BLAcksroxk's Reports in the Courts of Common Pleas 
and Exchequer Chamber, from 1788 to 1796. In 2 
Vols. folio. Price 4/. 4 5. | 

2. *Eſpinaſſe's Reports of Caſes at N Prius, from 1793 to 
1796. In vo. Part 3d. Price 5s. Or the Firſt Volume com- 
plete, Price 15 f. Boards. N. B. This Work quill be continued 
annually, in Numbers. 

3. The Law of Tenures, with the Theory and Practice of 
Copyholds, by the late Lord Chief Baron Gilbert. 'The 4th 
Edition, with Notes and Illuſtrations by Charles Watkins, Eſq. 
In 8vo. Price 10 5. 64. Boards. 

4. Highmore's Practical Arrangement of the Exciſe Laws; 
wherein the Statutes and Cafes affecting Officers, Smugglers, 
Proſecutions, &c. are carefully digeſted, and the whole Syſtem 
of the Laws of Exciſe Pace in a clear View. 2 Vols. 8 vo. 
18s. Boards. 

5. Parker's Edition of Harriſon's Practice in Chancery; with 
great Additions, 2 Vols. 8vo. 16s, Boards. 

6. Hawkins's Pleas of the Crown. 7th Edition, with great 
Additions. 4 Vols. 8vo. 2/1. 2s. Boards. 

7. Impey's Practice in the King's Bench. 6th Edition, with 
great Additons. 10s. 6d. Boards. 

8, Common Pleas. 4th Edition, with great 
Additions. 10s. 6d. Boards. 

9. Modern Pleader; containing Forms of Declar- 
ations, &c. 75. Boards, 

10. Kydd on Bills of Exchange and Promiſſory Notes, 3d 
Edition. 8vo. 5 5. Boards, 

11. Arbitration. 8 vo. 5 . Boards. 

12. Corporations. 2 Vols. 8 vo. 147. Boards. 
13. Addington's Abridgment of Penal Statutes. New Edition, 
brought down to 1795. 4to. Price 1/. 14s, Boards. 

14. Juriſdiction and Practice of the Great Seſſions in Wales. 
8v0, 6s. Boards. | 

15. Rules and Orders in the King's Bench, f.om 1731 to 
1795. 8vo. 2s. 6d, Boards. 

16. Atkyn's Reports in Chancery. New Edition with Notes, 
&e. by F. Sanders, Eſq. 3 Vols. 8vo. 21. 5 5. 

17. Ambler's I.cports in Chancery, ſrom 1737 to 1783. In 
folio, Price 1/. 57. 


18. Boote's 


LAW. BOOKS printed for J. BurrExwokrit. 


18. Bovte's Hiſtorical Treatiſe of a Suit at Law. New 


Edition. 5 . Boards. 
19. Cruiſc's Eſſay on Fines and Recoveries. 3d Edition. 


a Vols. 127. Boards. 

20. Uſes. 37. Boards, 

21. Fowler's Practice on the Equity-Side of the Exchequer, 
2 Vols. 8vo. 137. Boards. 

22. Fearne's Eſſay on Remainders and Deviſes. New Edition, 
2 Vols. 8vo, 197. Boards, 

23. Fiſher's PraCtical 'Treatiſe on Copyholds. 65. 6d. 

24. Modern Reports. New I.!ition, with Notes, &c, by 
Tho. Leach, Eſq. 12 Vols. 8yo. Price 71, 7 7. 

25. Park's Law of Inſurance, 3d Edition. 125. 6. 

26. Palmer's Tables of Coſts in K. B. and C. P. 5th Edition, 
with great Additions, 4to. 10s. 6d. Boards, 

27. Rules and Orders in K. B.; with Notes explanatory 
of the Practice. 65. 64, Boards. 

28. Sellon's Practice in K. B. and C. P. 2 Vols. gro. 

29. Simeon's Law of Elections in all its Branches. 2d Edition, 
with Additions. 8vo. 8s. Boards. 

30. Tidd's Practice in K. B. 2 Vols, 8vo. 

31. Watkins on the Law of Deſcent. 4s. Boards. 

32. Ward's Hiitory of the Law of Nations. 2 Vols. 8vo. 
15 . Boards, | | 

33. Watſon's Law of Partnerſhip. 8vo, 7. 6d. Boards, 

34. Wilſon's Precedents and Practice of Vines and Reco— 
verics. New Edition. 67. Boards. 

35. Dyer's Reports, tranſlated, &c. by J. Vaillint Eſq. 

Vols. 8vo. 1/7. 18s. Boards. 

36. Fitzherbert's Natura Brevium. New Edition. 2 Vol. 


8Y0. 1/. 47. 


Speedily quill be publiſhed : 


1. A new Edition, with very conſiderable Additions, of 
Jacon's Law DicTionaky, by T. E. Toxins Eſq. In 2 
Vols. 4to. 

2. The PosrHUMoUs Works of Carr es FEARXE Eſq, 

3. The 2d Edition, with ſeveral new Precedents and other 


conſiderable Additions and Improvements, of J Attorney's 


Pocket Bk, or Canvepancers Aliſlant. 


+ 


